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in response to Your inquiry concerning the application of
the Fair Labor Standards aAct (FISA) to a “"pay equalization plan».
Proposed by . -
‘ - The issue of concern is whether the
pPlan meets the overtime compensation requirements of the FLSA. .
We regret the delay in responding to your inquiry,

on and 48 hours off-duty, and the County hag adopted a l4-day
work period pursuant to §7(k) of the FLSA. Under such
sScheduling, firetighters work 96 hours in one work period and 120
hours in the following two work periods before the cycle repeats.
FLSA overtime Compensation ig required after 106 hours worked in
the l4-day work period. Consequently, no overtime is worked in
the "short" work period but 14 hours (120 - 106) of overtime are
worked in the following two "long”® work pPeriods. - Further, you
advised that the firefighters are - rather than

Yy - as described in the brief filed on behalf of the
/Sounty before the Special Master on the collective bargaining
“"pay equalization" impasse.

We agree with the caunty's,conclusion that the Proposed IAFF Ypay
equalization Plan® under which the County would pay its
firefighters for an average 116.7 hours. worked each Pay period
regardless of the actual hours worked ea::h work pPeried would not
- comply with the overtime requirements of the FLSA. We also agree
with the County that the union's pay averaging proposal ig not a-
valid "Belg" Plan contract pursuant to §7(f) of the FLSA.

It is possible, however, to establish a valid "prepayment plan”
under the FLSA that would meet the pay equalization objective
that the IAFF seeks.! For burposes of this response, we assume

‘It has been our eXperience that because of
misunderstandings and the technical requirements of such plans,
vioclations of the FLSA overtime requirementg frequently resulteq
from use of such Plans. Consequently, the overtime
Ainterpretations contained in 29 CFR Part 778 no longer contain .

Jformation on.prepayment plans. ‘



-2-

that state or local law allows public employers to advance pay to
employees for hours that have not yet been worked.,

The principles of such a plan are ag follows:

Though cash overtine compensation due an employee must
normally be paid on the pay day for the employee's reqular
work period or workweek, there is no objection if the
employers pay dn_advance the anticipated overtime -

subsequently worked. 1In other words, the employer and the
émployee (or union on the employees* behalf) agree that in
any work period or workweek in which the employee works less
than the applicable statutory overtime threshold, the
employer will advance to the employee the difference in pay
for the overtime work period or workweek and the amount that
the employee would earn if paid only for the hours actually
. |

for each employee of the amount owed by the employee to the
employer's credit. At no time may the the
employee overtime Compensation. In any work period or
workweek for which the prepayment Credits due the employer
are not sufficient to equal the additional overtime
compensation due the employee, the difference must be paia
to the employee in cash on the pay day for such work period
or workweek. _ ‘

it cannot be said that they are paid in excess of what they
earn, or to what they are entitled in any period in which
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they receive the fixed salary, even though such work pPeriods
Oor workweeks may have been "ghort,w

understood by both the employer and employees ags a loan or
cash advance Lo be repajd either by offset against future
overtime earninga-g:_hz_:g:und in cages where employment ig
terminated. . ‘

The following illustrates a Prepayment plan for hourly paia

firefighters working scheduled hours as described above. For -
ease of illustration we have used a regular rate of $10.00 an
hour: , -

Hork Period 1

Scheduled hourg 96

Hours workeqd 96
Hours paig 96 ST € $10.00 = $960.00
14 OT @ 15.00 = 210.00
Gross earnings = 1170.00
- OT owed employer 14 hrs.e 15.00 = $210.00
. Hork Perjod 2
Scheduled hours 120
Hours worked 120
Hours paid - 106 ST @ $10.00 = $1060.00
70T €@ 15.00 = 105.00
Gross earnings ' = 1165.00
OT owed employer 7 hrg.@15.00 = 105.00
Scheduled hours 120
Hours worked 120
Hours paiad 106 ST € $10.00 = $1060.00
70T € 15.00 = 105.00
Gross earnings = 1165.00
OT owed employer o
Work Period 4
Scheduled hours 96
Hours worked 96
Hours paia 96 ST @ $10.00 = $960.00
14 OT € 15.00 = 210.00
Gross earnings = 1170.00
OT owed employer 14 € 15.00 = 210.00



Hork Period 5

‘Scheduled hours 120

Hours worked 96 (24 vacation/loavc)

Hours paia 96 ST € $10.00 = $960.00
i 24 vac.@ 10.00 = 240.00

Gross earnings = 1200.00

oT owed employer 14 € 15.00 = 210.00

¥ork Period ¢

Scheduled hoursg 120

Hours worked 120
Hours paid 106 ST ¢ $10.00 = $1060.00
. 70T @ 15.00 = 105.00
Gross earnings = 1165.00
OT owed employer 7 @ 15.00 = 105.00
¥ork Period 7
Scheduled hours 96
Hours worked 96
Hours paid 56 ST € $10.00 = $960.00
14 or @ 15.00 = 210.00
J7  Gross earnings = 1170.00

OT owed employer 21 @ 15.00 = 315,00
and so forth; .'. | _
We trust that the above ig responsive to your inquiry.
' ‘ sincerely,

Maria Echaveste
Adminigtrator
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