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the Fair Labor Standards Act, 29 Usc 201 et seq. (FLSA). we

construing that provision. As a general matter, an employee’s
Statutory rights under the FLSA cannot be waived by an agreement
between the employee and his or her employer, but the Supreme
Court has held that an agreement between the parties is a factor
to be considered in determining if sleep time is compensable
worktime. Skidmore v. Sw » 323 U.S. 134, 137 (1944).
Generally, when an individual accepts employment he becomes
subject to the conditions proposed by the employer and the

their sleep time will be excluded from hours worked. They
continue in their employment, with or without protest, depending
on their fear of possible coercion.

As you point out, the question arises in part as a result of the
decision in v o -C., 934 F.2d 561 (4th
Cir. 1991), in which an employee who said nothing and continued
£0 receive a paycheck when told by his employer that he had to

- agree to a sleep time exclusion or be fired was held to have

agreed to the exclusion. As you also point out, the Department
filed an amjcus brief in that case supporting the employee’s
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position, and the Department continues to take the position that
no agreement came into existence in that case as a result of the
employer’s use of overweening bargaining power.

However, Bodie, and the case of v i columb
S.C,, 949 F.2d4 127 (4th cir. 1991), establish that where the
employee actively and affirmatively protests the employer’s
actions and makes known his objections to the new policy of sleep
time being treated as noncompensable work time, the employer
cannot show that an agreement exists. Bodje, 934 F.24 at 567;
Johnson, 949 F.2d at 130, 131. Thus, we agree with your

Sincerely,

Maria Echaveste
Administrator



