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CHILD-LABOR BILL.

CoxtrrTee oN Lasonr,
House oF REPRESENTATIVES,
Waskington, February £7, 1914,

STATEMENT OF HON. A. MITCHELL PALMER, A REPRESENTA.
TIVE IN CONGRESS FROM THE STATE OF PENNSYLVANIA,

Mr. Paryer, Mr. Chairman and gentlemen of the committee, I
want to call the attention of the committee to a bill introduced by
myself, II. R. 13892, a bill to prevent interstate commerce in the
products of child labor, and for other purposes.

In the short time I shall have it will be impossible for me to dis-
cuss this matter at great lenath.

The Cuamrmax, I was going to suggest that inasmuch as the sub-
ject of this bill involves in a most vital way the manufacturing and
Iabor and commercial interests of the country, that we would hear
from you this morning a comprehensive statement of the object of its
l)rincipal factors in order that the country might know what the
have to consider, and we would not consider that we have gotten all
the help from you we need from a brief statement from you this
morning. .

Mr. Paryer. Tt was my idea that all I should do to-day was to
make a statement as to what this bill is, what it proposes to do, and,
in a most general way, state the reasons for it, in the hope that the
commiittee would give us a little further time to present some further
facts and arguments on the part of the friends of this measure and
to give a free, full, and ample opportunity to those who may be op-
posed to it, if any, to be heard before the committee. So, before I
conclude, T shall ask the committce to fix some date when we can
have a full heaving from both sides on the bill.

The proposition contained in this bill is a Federal child-labor law.
It differs radically from former attempts at Federal child-labor leg-
islation, and, in my judgment and in the judgment of many men of
very much wider experience and very much deeper learning in the
law than myself, this bill as framed will meet all the objections which
have heretofore been raised against this sort of legislation. In a
word, the proposition is to provide that it shall be unlawful for any
person to ship or deliver for shipment in interstate commerce the
products of any mill, mine, quarry, or manufacturing establishment
where the labor of children below a certain standard is employed.

The standard fixed by the act is: In mines and quarrices, 16 years;
in mills, factories, workshops, or other manufacturing establish-
ments, 14 years, with a further provision against the night work of
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children and a further provision for an 8-hour day for children
between 14 and 16 years of age. In other words, this bill, if it be-
comes a law, will keep out of interstate commerce the products of
any mine or quarry where children under 16 years of age are em-
ployed; the products of any mill, cannery, workshop, or manufac-
turing establishment in which children under 14 years of age are
employed, or where children between 14 and 16 years of age ave com-
pelled to work more than 8 hours a day, or in the nighttime between

7 o’clock at night and 7 o’clock in the morning,

Now, this measure differs from the Beveridge bill, or, properly,
the Beveridge amendment, which was pressed in 1907, and upon
which Senator Beveridge made his great argument in sup;])ort of
child-labor legislation. It differs from the Kenyon bill, which is
the Beveridge proposition, in that those bills put the burden upon the
carrier and make it unlawful for any common carrier to receive or
§hip goods manufactnred under conditions of the sort fixed by the
aw. -

The Copley bill, introduced in the last Congress and in this Con-
gress, and which, T think, is before the Tntarstate Commerce Com-
mittee—although it may be before this committee; I am not sure—
is quite a different measure, and it again puts the burden largely
upon the carrier. It provides against what it ealls *antisocial
Iabor,” and puts it up to the Secretary of Labor to determine whether
the factory laws in various States ave sufficient, and whether condi-
tions in the various States ave rizht, and gives him such enormous
power and puts upon him such a tremendous burden that 1t seems to
me it would he imﬁracticable and impossible. .

The simple method, as it strikes us, is to make it a misdemecanor
for the producer, for the man who is responsible for the labor itself
being employed, to put into interstate commerce the article which is
produced under these conditions. . .

Now, I take it, Mr. Chairman, that what this committee will want
to satisfy itself about before it reports favorably ulion a bill of this
character would be three things: First, whether child labor exists
in this country in a nation-wide way; whether it is in the mills, fac-
tories, mines, quarries, and workshops of the land from one end of
the country to the other; and, second, whether it is such an evil
of a nation-wide character affecting the interests of the Nation and
the future of our people as demands uniform, universal legislation
to correct it, preferably Federal legislation; and, third, whether,
assuming that these things be true—that child labor exists in the
country and that it is a great evil that ought to be corrected, and
as a national evil ought, if possible, be corrected by Federal legisla-
tion—whether it may be reached under the power of Congress under
the Constitution to regulate commerce between the States.

Now, 10 years ago, the first question—perhaps the second t‘ues-
tion—might have been debatable, Five years ago, perhaps, there
would have been found men on both sides of the proposition, but
to-day it seems to me there can be no argument upon it. The coun-
try has awakened to the fact that millions of our little children,

* despite some advance in the States upon this question in the way
of regulatory legislation, are being employed in the mines and
quarries and mills and factories of the land, and that the result has
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been and is bound to be in the future so appalling upon the health
and morals of the children and of the met? land w\gomgn as they de-
velop that it will constitute a great crying evil which calls for cor-
rection and remedy.

Now, in every State the question has been agitated; in every State
attempts have been made at corrective legislation—vigorous, earnest
attempts. They have met with opposition as vigorous and as earnest,
and the principal opposition to this kind of legislation in the States

resents the strop%csg; argument which can possibly come before the

ongress for legislation here upon this question. The campaign in
every State in reference to this child-labor legislation makes it plain
that it is interstate commerce which is at the very root of this great
evil. Tt is absolutely a national question, because to-day, with our
greater facilities for transportation for commerce hetween the States,
Eroduchon and manufacturing have become not a State proposition

ut an interstate proposition. No producer anywhere to-day of any
size, especially of the kind where children are employed, is engaged
in the production of articles the consumption of which is confined
entirely within the lines of the States within which the production
takes place.

The commodities of our manufacturing establishments go every-
where, and, consequently. when we go to a State and ask that State
to make a law which will crush out this evil of the employment of
little children in the mills and factories, we are immediately met
by the answer cn the part of the manufacturer and producing inter-
ests, “ It is not fair to us and to onr own people in this State to do
this thing, because it puts us in competition, after you have done it,
with the States which are not progressive and arve not interested in
humane legislation of this kind and which refuse to pass this kind of
legistation., Those States are, therefore, able to produce our article
at lower cost.” And it is a good argument, and 1t has constituted a
block in a great many States against this kind of legislation. The
legislptor says: )

1f our State is going te. he compellal to suffer by veason of putting good laws
upon our statitte hooks, if our business Intevests awl industrial development
and all that sort of thing are going to be at the mercy of other States, we will
not put this kind of law upon our statute books.

A situation is presented which, it seems to me, aside from the
constitutional and legal question, calls for some kind of uniform, uni-
versal, Nation-wide regulation of this evil,

Now, before we get through, Mr. Chairman, we shall ask opportu-
nity to present to the committee evidence to show what I have here
stated, that child labor exists to an enormous degree in the country
and that it is a_great evil.

Mr. Maner. Some of the States of the Union have laws prevent-
ing the employment of children? .

Mr. Paumer, Yos,

Mr. Maner. Not all the States?

Mr. Paryer. There are different standards.

Mr. Maner. If this act were to become law. could not the employer
or merchant take refuge in the Sherman antitrust law, that this act
was depriving him of his rights to interstate commerce?

Mr. Papmer. That raises the entire constitutional question,
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Mr. Mauer. I heard it argued before the United States Supreme
Court, and they quoted the Anti-Child Labor League—there is a
branch of it in San Francisco—which informed a merchant in San
Francisco who was handling the goeds of an emgloyer in Connecticut
that they would not purchase the goods made by children and that
he was selling at retail. It was held that that was a violation of
the Sherman antitrust law—interfering with interstate commerce.

Mr. Paryer. Restraint of trade by individuals might get into that
kind of a position, but it would be a novel proposition, to my mind
a charge that an act of Congress was in violation of the Sherman
antitrust law.

Mr. Mangr, They claimed they were protected by the Sherman
antitrust law.

Mr. Pavyer. If this becomes a law, and it shall be determined by
the courts that this proposition is within the power of Congress,
of course the question which you raise, My, Maher, could not come in.

Mr. Sanrrir. Will you let me interrupt you a moment. Do you
know what laws thev have in foreign countries prohibiting child
labor—whether they have any or not—and do yon think there ought
to be laws passed prohibiting the importation of goods made by child
labor in other countries?

Mr. Parnser. Yes; T would say so; and I would personally have no
objection to the inclusion in this bill of a provision against the ship-
ment in our foreign commerce of these products in exactly the same
wsiy as interstate commerce.

fr. Hawrey. But that would only apply to the carriers and not
to the manufacturers.

Mr., PaLyer, That is all it does anyway. Tt is only the transpor-
tation of the goods we are reaching, because we forbid their ship-
ment in interstate commerce. We could in the same way forbid and
actually prohibit the importation of such goods as are made in
foreign countries under conditions which were the same as are pro-
vided in this bill, because under the Constitution we have the same
power exactly to regulate foreign commerce as interstate commerce.

The Crammyax. Would it be very diflicult te determine the facts
in foreign countries in such a way as to be able to apply them puni-
tively to the carriers?

Mr. Parver. Yes.

Mr. ST, Where they have no such law in a foreign country
you could prohibit them, and designate the country by the fact that
they have no law against child labor.

Mr. PaLmer. Tt was left out of this bill because we felt one step
at a time would.do. This is a long step and great step, and we do
not want to confuse the two propositions of importation and trans-
portation between the States.

Mr. Norax. During the discussion by the committee of the Booher
bill, in which the same prineiple is involved so far as Federal law is
concerned, n discussion took place on a measure I had before the
Interstate and Foreign Commerce Committee prohibitinﬁ the ship-
nent of convict-made goods in interstate commerce, which is a little
different from your bill, but the question came up as to the consti-
tutionality of the measure, and that seemed to stick in the minds of
some of the members of this committee. I would suggest, Mr.
Palmer. that inasmuch as you and these who have collaborated with
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you in the preparation of this bill must have given this question of
constitutionality some thought, that if you have a brief it might be
well to present it to the committee. :

Mr. Pavmer. I wish to say that I would not like to undertake to
discuss the constitutionality of the question in five minutes, and I
have had in mind_exactly what you say. Before we %?t throu%l;
with this question I would like not only to file a brief which can

printed in the hearings, but an opportunity to present an oral argu-

ment. I have dealt with committees long enough to know that an
gzall argument is preferable to a brief, but I would like to present
th.

The CHairyan. Could you indicate n Supreme Court case that
has been adjudicated thaf; would come close to throwing some light
upon this subject so thet the members of the committee and the
ccuntry maar be directed to the sources of constitutional authority
relied upon .

Mr. PaLyer. We take the position that under the decisions of the
Supreme Court, Congress having power to regulate commerce be-
tween the States, lias the same power to regulate interstate commerce
as a State has to regulate intrastate commerce or commerce within
its own borders, and that the Congress may go so far under its power
of regulation as to prohibit from interstate commerce commodities
which are produced under conditions which, within the State, would
call for the exercise of the police power of the State. The cases have
gone very far. .

In the lottery case, for instance, which sustained an act of Con-
gress which prohibited from interstate commerce lottery tickets, in
themselves entively inoffensive and innocent, the Supreme Court
held that Congress, upon the ground that these tickets represented

_and stood for a business which affected the morals of the community

and was against the interest of the Nation, might look to the use
of the miticle which was asked to be transported in_interstate com-
merce, and if that use was against the morals of the Nation it might
absolutely prohibit its transportation in interstate commerce. The .
food and drugs act is an illustration of the same principle, and the
insecticide act and in many others it was held the power to regulate
commerce goes so far as to prohibit commerce in a certain com-
modity where the use of that comnodity or the transportation of
that commodity shows such a condition that makes it improper and
unsafe, in the lj‘ndgment of the lawmaking power, that it should be
transported. Ifor instance, there is a law upon the statute hooks
making it unlawful to transfer loose hay upon ships in interstate
commerce and also explosives in order to protect the safety of the
carrier and of passengers and property carried by the carrier. It
is an absolute prohibition, however, of commerce hetween States.

Mr. Noran. Let me ask you right there: Is there a law prohibit-
ing the interstate shipment of the Johnson-Jeffries fight pictures?

Ir. Paryer, I do not think there was siuch a Jaw passed.

Myr. Norax. There is a prohibition, I know—not particularly those
pictures, but moving pictures of fights,

Mr. Baryer. I do not know about that.” Now, vou will see, Mr.
Chairman, taking the lottery cases and the loose-hay proposition
and the explosives and the pure-food acts and the insecticide act, they
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have been sustained upon the principle that the Congress, in its
power to regulate interstate commerce, may absolutely ﬁrohibit where
the use of the commodity is, in the judgment of the lawmaking
power, against the interests of the Nation.

Now, this proposition is that Congress may, under that power to
regulate, also prohibit from interstate commerce a commodity which
has been produced under conditions the general character of which
are against the interests of the Nation and calculated to weaken
the moral strength of the Nation. In other words, we say that if
Congress may look forward to the use to which a commodity, which:
goes into interstate commerce, may be put, and say that because that
use is bad therefore we may reEnIale its commerce by absolute pro-
hibition, Congress may also lonk backward to the origin of the com-
modity and say that becanse it originated under conditions which
were undesirable and offensive that therefore it shall be prohibited
from interstate commerce, the avticle itself in each case being equally
innocent in characler.

The product of a child-labor factory 1s of itself no more deleterious
than a lottery ticket, a mere piece of pasteboard. Tt is not the arti-
cle itself which is bad or wrong, but the use or the manufacture of
the article is such as makes it proper for the lawmaking power, in
the right of its exercise of that power, to prohibit it from transpor-
tation. - .

Now, I want to call your attention to a few cases. In Hoke ».
United States, which was decided in 1913, and which is a white-slave
case, Justice McKenna says:

There is a domain which the States can nol reach and over which Congress
alone bas power; amd if such power he exerted {o control what the States can
not it is an argunient for, not against, its legality. Its exertion does not en-
croach upon the jurisdiction of the States. We have examples; others may be
adduced. The pure food and drugs act is a consplcuous fustance, In all of
the fnstances a clash of Natlanal legisliion with the power of the States was
urged and fn all refected.

I want to call your attention to a couple of other cases. In Me:
Dermott ». Wisconsin (223 U\, S,, 115), Justice Day said:

Congress may ltself determine the means for barring articles from interstate
comnerce; and so long as they do uno violence to the other provisions of the
Constltutlon, Congress {3 itself the judge of the means to he employed in exer-
clising the powers conferred an it in this respect.

This last case was in relation to the transportation of illicit and
harmful articles.

Now, in the lottery case the court said this:

We should hesitnte long before mljudging that an evil of such appalling
character, carried on through interstate commerce, ¢an not be met and crushed
by the only power competent tn that end.

Mr. Ssiiru. That seetns to be a leading case.

Mr., Pacmer. That is the lottery case.

The Cmamman. I think, Mr. Palmer, you have laid the general
foundation of your case very clearly.

Mr. Pavyer. That is all T care to do now. I wish to file with you
& brief and argument, so that it can he printed in the record, and I
want an opportunity for myself and some other friends of this
measure to present a legal argument, because T helicve that is the
thing that will give most eoncern to this committee,
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Mr. Noran. Not only to the cominittee, but to Congress.

Mpr. PauMer. Yes. )

Mr. Hawiey, The extent of the employment of children and their
ages will be very important also.

Mr. Paryer. Yes; the facts. The national child-labor committee,
which is represented here by Dr. McKelwar, is anxious to lay the
foundation for this kind of legislation by the presentation of some
data which they have collected. When can he take that u{)? If you
will permit the suggestion, I think if you gave public notice that is
all that is necessary. If you have the newspapers print the statement
that the national child-labor committee and the child-labor associa-
tions of the various States will be heard on such and such a day and
gll other persons interested, you will find that al! who are really
interested will turn up. _ . .

(Thereupon the committce adjourned.)






Comyurree ox Lanor,
Hovuse oF REPRESENTATIVES.
Monday, Marck 9. 1914,

The committee was called to order at 11 -a. m., Ion. David J.
TLaewis (chairman) presiding.

‘STATEMENT OF HON. A. MITCHELL PALMER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF PENNSYLVANIA.

Mr. ParMer. Mr. Chairman and gentlemen of the committee. this
is the day fixed for the hearing on bill H, R. 12292, to prevent inter-
state commerce in the produets of child Jabor, and for other purposes.

At the former hearing I made a statement, whieh has been printed
in the hearinﬁs of the committee, covering in a general way the pur-
poses of the bill, and very briefly discussed the constitutional phase
of the question, which was the matter. T think, that interested the
committee most. T stated at that time I would only make a general
statement, and later would present to the committee certain winesses
who would be able to present to it facts which wonld sustain the
proposition that child labor does exist in this country as a national
evil, nation wide in its extent—facts which, in enr judgment, would
support the proposition that this committee onght to take cognizance
of that evil and make an effort to remedy it by Federal legislation.
1 stated also that we would be able to present an argument npon the
constitutional phase of the question. I wish to say that these wit-
nesses are here and certain volunteers, who are interested in this
matter, and they are very much more able to discuss the legal phases
of it than I am, and I shall ask your committce to hear then.

First, I would like to present Mr. Owen R. Lovejoy.

STATEMENT OF MR. OWEN R. LOVEJOY, SECRETARY OF THE
NATIONAL CHILD LABOR COMMIITEE.

Mr. Lovesoy. Mr. Chairman and gentlemen of the cemmittee, I
am here representing the national child labor committee, a volun-
teer organization which has been in existence nearly 10 years and
has for its purpese the studying of child-laber conditions in various
rarts of the country. the drafting of bills, eenferring with different
State committees and organizations, campaigning to get these bills
throngh in the different States, caoperaticn with the departments
of faclory inspecticn, labor commission, educational authorities, and
others in the effort to get the laws enforced when they are cnacted.

1.
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The national child labor committee is interested in this bill be-
cause, after 10 ycars' experience in helping to get better laws in the
various Commonwealths, we have found that it is difficult, if not im-
possible, to get uniformity of sctien in the different States. In
many instances we find that the interests opposed to the legislation
sought are opposed, not because they would be opposed on their own
ground. but because they feel if they passed laws that would be
more stringent within their Commonwealth they would be handi-
capped in cempetition with the same interests in other States. To
some extent we believe that apposition on this ground in not war-
ranted. We take the position that chilil labor is the most extrava-
gant form of labor to be employed ordinarily, and that the industries
that are managed with reduced child laber, or that eliminate it, are
werking on nwore economical lines than the industries that employ
child labor extensively and for long heurs. But opposition to en-
acting laws in the States is just as vigorous from that point of view
as though it were not sometimes founded on a fallacy.

Now, Mr. Chairman, the points I want to suggest to the committee
are the fellowing: First, assuming that Congress is able to pass
such legislation as this, assuming it to be contitutional, I want to

resent to the committee the suggestion that the bill we are arguing

or is not an unreasonable, drastic piece of legislation. That is the
objection that has already becn raised against the measure by those
who do not wish this kind of legislation enacted. It has been said
that we are asking the Federal Government to establish a standard
that is entirely unique and does not exist to any extent, and there-
fore that it is unreasonable to ask Congress to take action which
would not be upheld, or has not been upheld by the standards of any
fair number of the people of a Commonwealth.

I wish to meet that argument with data that I have to present to
the committee, but which I shall present now only in summary and
which I will leave with the committee.

The first standard is the prohibition of child labor under 14 years
of age in the ordinary manufacturing cccupations. There are at
present 40 States that have enacted legislation of this kind, either
relatin% to a large number of industries or to certain specific indus-
tries. In addition, the law exists in the District of Columbia and
Porto Rico. The bill next seeks to forbid the employment of chil-
dren under 16 years of age in mines and q]l;arries. There are 15
States that alveady prohibit such work by children of this age. I
will not read the laws of these States, but they are contained in this
brief. In addition to these 15 States there are 6 States that have
such small miring and quarrying interests that there are less than
a thousand people altogether engaged in the industry in any one of
these 6 States. Therefore there are 21 States that either Kave the
standard or have such slight industrial interests in the matter as to
prevent any so-called practical objection to this legislation.

The third is the prohibiticn of child labor under 16 years of age
for more than eight hours a day. The attitude of the American
Commonwealths and of the Federal Government on the subject of

“the eight-hour a day is interesting in its present form and in its -
history. There are now 18 States that prohibit the empleyment of
children under 16 years of age for more than eight hours a day.
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This of itself presents a strong argument for making it a national
standard, that 18 States have taken this position. But it is not as
strong as the correlated facts that out of the 26 Staes that prohibit
the employment of adults on State contracts for more than eight
hours a day 13 of these States do not appear in the list of the 18
States to which I referred. That is to say, whereas 26 States forbid
the employment of adults for more than eight hours a day on State
contracts, only 13 of those are in the list of 18 States that forbid
such employment of children under 16 years of age. In addition,
there are 13 States that forbid the employment of convicts in our
penitentiaries or other penal institutions for more than eight hours
a day. Two of them limit the hours of work to six a day. Besides
this, the FFederal Government, after having for some years forbidden
the employment of labor for more than eight hours a day on Gov-
ernment contracts, at the last Congress went even farther and pro-
vided that no private contractor doing Government work should be
permitted to employ labor for more than eight hours a day on
private contracts or Government work.

We take the position that if eight hours a day are considered by
96 States long enough for every able-bodied adult man to work on
State contracts, if eight hours a_day are long enough for people
nearly all adults, probably all adults to work on Federa! contract
work, either for the Government itself or for private contractors, if
eight hours a day constitute a long envugh day for convicts in our

enitentiaries (and I suppose their limitation has not been estab-
ished because of a desire to do kindness to those being punished,
but on the same principle that if a man was sentenced to be electro-
cuted to-morrow morning at 9 o'clock, and at 8 o’clock the night
before he attempted to commit suicide, we wenld send for all the
doctors for miles around in order to save him and have the satis-
faction of killing him officially. On that analogy I suppose the 13
States have established the eight hours a day in order to preserve
the present efficiency of the laborers in the State institutions, and to
preserve their efficiency for the future when they go into further
gunishments). If these hours are long enough for Government and
tate employees and convicts, we submit to you gentlemen that
eight hours a day constitute a long enough day for children between
14 and 16 years of age who have just come out of school, who are
in the very midst of that radical change that comes to every child
at that time of life, going through the adolescent period, when they
need protection and care, not only for their education and morals,
but for their physical health.

The fourth standard refers to night work, and there are at present
33 States and the District of Columbia and Porto Rico that forbid
the employment of any children under 10 years of age at night—a
mxg"ority of the States. .

question at this point might reasonably be asked: If so many
States have taken this stand—if within the past 10 years so many
States have made such advances toward the standard sought in this
bill—why, then, this relief from the Federal Government in accom-
lishing what seems to be a foregone conclusion in the future by
lS)tate legislatures? The fact is, in a number of these States I have
mentioned the law refers only to specific industries, and I am men-
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tioning them here simply to establish a principle as & standard and
not as affording the protection that is sought.

The sentiment in many of these States where the laws are more
sweeping is that while they would not fear protecting the children
against these conditions, yet as a matter of fact the laws are ignored.
In some of the States the departments of factory inspection are
entirely lacking. The State will pass a law, but make no provision
for the machinery to enforce the law. In other States the inspection
departments are either so limited by small t;ippmpriations or such
a small force or so tied down by other conflicting influences that
their efficiency is greatly impaired.

The second matter to which I desire to call f'our attention just for
the mement is one that will be presented ably by Mr., Brinton, of
Pennsylvania, formerly United States district attorney, and Dean
Lewis, who will present the lawyer’s point of view regarding the
constitutionality of this measure. I would like, however, to read to
the committee the specific objections we have heard thus far on the
ground of constitutionality. Assuming now that the standards we
seek here are reasonable, that we ought to ask for their establish-
ment, the next question is whether Congress can do it—whether it
would be constitutional? I su':pose there is no man who would
undertake in this coantry to ask the question whether it would be -
constitutional or not. As one of your Congressmen said to me some
time ago, when we first presented the matter here in Washington,
nobody can tell at all until it goes before the “ court of last con-
jecture.,” If Congress should hesitate to pass laws on the ground
that they might be declared unconstitutional, we should never have
built up the body of constitutional law that now exists.

Assuming the standards reasonable, here are the objections that
have been raised, and we have endeavored to prepare a memorandum
gl\’illlfz direct quotations from decisions of the Supreme Court of
the United States in answer to each one of those objections, I will
not take the time to rcad those answers, but simply state the objec-
tions. The first objection is that it violates the rights of the States.
The second objection that it infringes the right of free contract. In
answer to that objection, may I ask yowr indulgence just to read a
few sentences.

The Cnisirmax, It is very obvious that in dealing with children
there are no contracts that are binding. The State itself must pro-
vide the contract.

Mr. Lovesoy. Yes; the only instance in which contracts with
minors have been considered valid in recent years is between the
guardian of a minor child and an employer in the form of an ap-
prenticeship, arid that is becoming so out of good form that in the
recent” Children’s Code enacted in Ohio it has been left out on the
ground that it establishes a kind of slavery, But justice McKenna,
in the case of Hoke ». United States (227 U. S., 308), even denied
that people have rights in the ordinary sense of the use of that word.
He said, “ It is misleading to say that men and women have rights.
Their rights can not fortify or sanction their wrongs; and if they
employ interstate transportation as a facility of their wrongs. it
may be forbidden to them to the extent of the act of July 25, 1910.”
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The third objection is: Congress has no power to regulate the
hours of labor, There is an historical answer to that showing the
Supreme Court decision, .

Fourth. It violates the fifth amendment of the Constitution, which
provides that “ No person shall be deprived of life, liberty, or prop-
erty without due process of law.” It does not take life, but seeks to
conserve it. It does not deprive of liberty. The oniy liberty of
which it could be charged that the citizen is deprived is the right
to malce labor contracts with a child, and we should like very much
to have the opponents of this bill set up the claim that they own
property rights in the labor of children. That would be the strong-
lest possible argument to be advanced for seeking this kind of legis-
ation.

Fifth, Congress has power to regulate interstate commerce, but
this seeks to prohibit such commerce. It does not seek to prohibit
interstate commerce at all. It seeks only to regulate the commerce
that shall enjoy the facilities of interstate traffic. A man may pre-
sumably manufacture as many goods with adult labor as with child
labor. Therefore the stream of his output is not interfered with
unless as he may direct.

Sixth. Tt affects intrastate commerce as well as interstate com-
merce.

Seventh. Granting that Congress has power to forbid interstate
commerce in geods that would injure the consumer (as in the food
and drugs act), there is nothing directly injurious in goods made
by children.

Eighth. This bill would establish a precedent by which the power
of Congress over interstate commerce would be unlimited.

I think it is obvious, in reply to this, ¢hat the precedent, as estab-
lished, already exists; that Congress has proven, by the enactment
of every law, that its power over interstate commerce is unlimited;
that its discretion only al|l)p]ies to the kind of legislation and the ex-
tent to which it applies that power,

The last objection is this: The power of Congress to regulate or
prohibit interstate commerce depends on the kind of injury such
commerce might do,

It is admitted that if the goods injure the consumer, either physi-
cally or morally, or if they injure the producer, Congress may regu-
late; but here the producer is not injured or the consumer is not
injured. Goods made by children may be just as free from taint as

oods made by adults. We answer that it may injure the producer—
that has already been referred to—that it also does injure the con-
sumer, not probably materially, but certainly it injures the consumer
morally,. You may desire, as a citizen of the State of Maryland,
to refrain from using the products of the labor of little children.
You may wish to know when you go into a market whether your
goods are free from that taint. If you succeed in getting the State
of Maryland to devise a law to limit that kind of labor, it would give
you some kind of relief, but not the relief you seek. But, as a con-
sumer in the market, it does not protect you, There is nothing in
the goods to show whether those goods are made of child or adult
labor. Your State is powerless to protect you. You believe the em-
ployment of young children is detrimental to their health, to their
educational advancement, and directly, therefore. to our standards
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of American citizenship. You wish to uphold our citizenship in the
interest of the general public. You are unable to do it because in
buying the necessaries of life you become an unwilling and innocent
party to the breaking down of our Government standards of citi-
zenship.

Ho“l'), then. can you be relieved from this complicity in a system
that strikes at the very foundations of the Republic unless by in-
voking the only power that will bring relief, the only power that can
control the kind of stream that flows through interstate commerce?

The bill as it has been introduced by Mr. Palmer is a very brief,

lain bill. We think there is no possiblity of misunderstanding the

ill. There are many details that might have been introduced, and
the committee may discover in an investigation of the measure that
it is necessary to enter a little more in detail in the matters of ad-
ministration. But these questions, I suppose, will be taken up by
those who are versed in the law and the details of the administration
of the acts of Congress. The bill seeks to place in the hands of three
Cabinet officers the administration of the law, and under their direc-
tion, as a permanent board, gives the Secretary of Labor power to
enforce the law, with the assistance of his deputies. It does not,
however, seek to take out of the hands of State officials any function
they have already performed. A State factory inspector, truant
officer, or any other citizen may bring evidence before a United
States district attorney for prosecution.

One criticism at this point has been made that no State factory
inspector would be interested, because he owes no duty to the Federal
Government; his duty ends in his own State.  This in theory is a

ood objection. In fact it is not. We are not demanding that any
gtate factory inspector shall bring evidence before any United States
district attorney. The bill does not try to impose any new duties
on State officials, but it gives the State official new privileges.

In the long experience that Mrs. Kelley and others have had in
seeking the enforcement of the labor laws in different States evi-
dence can be brought from many sources to show that improper
factory inspection and insufficient enforcement of the law have often
arisen from department demoralization and hostile local courts.

For two or three years the cannery industry came under my ob-
servation in the up-State districts of New York. In many counties
the whole interest, not only the manufacturers in the small towns,
but the farmers who furnished the raw material for the canneries,
favored the exploitation of young children in canneries. A great
many cases were brought into court, but, as far as I know, during
the iear or two of most vigorous activity on the part of the New
York State Department of Labor to bring these cases to prosecution
every case was"turned out of court cither by the judge, who would
throw" out the evidence, or by a hostile jury obtained in the county,
which would fail to bring in a verdict, because the sentiment of the
county was favorable to the breaking down of the law. In a situa-
tion like this you would think that if a State factory inspector could
go before a IYederal grand jury and obtain a true bill it would be
possible to secure a prosecution and uphold the standards of the law,
where now he finds the law borne down by a hostile sentiment, al-
’;.hough the sentiment of the State at large may be in favor of the

aw,
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In the iuatter of penalties the bill seeks to be reasonable. The
minimum fine is based at a hundred dollars, the purpose being to
make the fine small enough so that the jury would not fail to convict
for fear it would impose a severe punishment upon one who inno-
cently offended. So the minimum fine is made small. It is pro-
vided in the last section of the bill that every shipmert or offer of
shipment shall constitute a separate offense. Therefore if it is found
the offender is incorrigible, if he persistently violates the law, as
many prosecutions may be brought under the law as is necessary
to give him whatever amount of punishment he needs to cure him of
the offense.

The Cuammdan. There are two propositions in this bill: First, has
ony child under 14 years of age worked in any mill or quarry or
mine? Second, has any employer offered or in fact shipped some of
the product of that mill into some other State or Territory? Those
tl\]vobfil]cts, if established, would afford proof of the offense under
the bill.

Mr. Lovesoy. That is our understanding, Mr. Chairman. The
bill uses the words “at any time,” which I believe would cover that.
The question has been raised whether if goods are found in inter-
state commerce, and the Federal authorities attempt to trace the
goods back to the original sonrces, they ‘may find that children are
employed when they make the search, but would that prove the
children were employed at the time the goods left the factory? They
may be in transit several weeks, and if that objection is good we
believe the defect could be remedied by providing that the employ-
ment of children under these conditions, forbidden at the time the
goods ave offered 1v: shipment or at the time they are found in process
of shipment, shall be presumptive evidence that the children were so
employed at the time they were made, throwing the burden of proof
on the employer to show they were not made under the conditions
forbidden by law. I believe the phrase “at any time” covers it.

Mr. Chairman, that is all T wish to present at this time, and I
thank the committee for hearing me. I would like to say I have 8
brief here that I would like to present as part of my remarks,

* The CuarMan. Does it contain information upon which you have
been basing your remarks?

Mr. Lovrsoy. Yes, sir.

Mr. Ciairman. Very well,

(The brief referred to is as follows:)

{The Fedcral Government and child labor. A brief for the Palmer-Owen child-labor b;ll

by Owen R. Yovejoy, gencral scerctary natfonal child labor committee,
R (aoho Menmt oo Koo S Ittee.  touse Lil

MEMORANDUM ON TIHE PALMER-OWEN CHILD-LABOR BILL.

‘Chiz memorandum is addressed to those who tre opposed to child labor. The
exploltation of the Iabor of little children and the excessive buwdens upon older
children who might wisely he employed under reasonable limitations have bieen
so generally condemued in a majority of our States, as well as in older indus-
trial civilizations, that we here assume the need for legal restrictions. Those
who do net accept this fundamental proposition are referred to the publications
of the national cbild Jabor committee In promoting its general eduecationnl
campalgns, and to the hnproved Jaws in 40 States enacted within the 10 years
we have been nt work.

We here face two questions, first. whether any kiud of Federal law should
be applied to this abuse: awd. second, whether the Palmer-Owen bill §s adapted
to meet the needs.

44778—14—2
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‘Fhe text of the bill Is as follows:

A BILL, To prevent futerstate commerce in the products of child labor, and for other
-purposes.

Be it enacled by the Seaate and House of Represcntatices of the United States
of America in Congress assembled, (n and after January 1. 1915. no person,
partnership, assoclation. or curporation, or any agent or employce thereof man-
ufacturing, producing. or dealing in the products of any mine or guarry In which
children under 16 years of age are employed or permittcd to work at any thoe;
or of any mill, cannery. workshop, factory. or manufacturing establishment in
which chililven under 14 years of nge are employed oF permitted to work at any
time, or In which chiidren between 14 :uxt 16 years of nge are employe:l or per-
mitted to work more than ei;.ht Bowrs in any day or more thin six days In any
week or after the howr of 7 p. ., or before the Bour of 7 a. un of any day, shall
<hip or ofier or deliver for shipment sueh praducts in Interstate commerce.

Skc. 2. That the Secretary of Commerce, the Necretary of Jaboy, and the
Attorney Generul shall constitute a boavd to make and from {ime to amend
yules itiid regulations for carrying out the provisions of this act.

Skc. 3. That for the purpose of securing proper enforcemeut of this act the
Secretary of Labor or any person duly suthorized by him shall have authority
to enter and fuspect at uny time mines, quarries, mills, canneries, workshops,
factorles, aml manufacturing establishments in which goods are produced for
interstate commerce.

Sec. 4. That it shall be the duty of each district attorney to whom the Sec-

retary of Labor shal! report any violutlon of this aet or to whom any State

factony inspector, commissioner of labor, State medical inspector, or school
attendance ofticer, or any other-person shall present satisfactory evidence of
any such \lol.ntton to cause appropriate proceedings to be commenced and
prosecuted In the proper courts of the United States without dela) for the
enforcement of the penaltles as in such cases herein provided.

Sec, 5. That any person, partnership, assoclation, or corpomtlon or any
ugent or employee thereof manufacturing, producing, or dealing in the products
of any mine, quarry, mitl, caunery, workshop, factory. or manufacturing estah-’
lishment who shall violate any of the provisions of section 1 of this act, or
any of the rules and regulitions made in accordance with the authority con-
tained in section 2 of this act, or who shall refuse or obstruct the entry or
iuspection authorized by sectlon 3 of this itet shall be gullty of a misdemeanor
and shall be punisked b\ a fine of not more than $1,000 nor less than $100 or
by imprisonment for not more than one year or less than one month, or hy
both fine and mprisonment, in the discretion of the court.

Sec. 6. In prosecutions under this act each shipment or delivery for ship-
ment shall constitute a seperate offense.

‘The national child labor committee urges the enactiment of this law because
we believe it presents the most eﬂ'ectiw and direct method of putting an ende
to this national abuse. After ten years' experience in seeking improved legis-
lation I the varlous States and uttempts to harmonize State laws through
general adoption of the uniform child-1abor law, we have reaclied the conclusion
that Congress should forbld interstate commerce in the producis of child
labor because:

(a) It is ditlicalt if not imgossibie to secure uniform and effective laws in the
different States. This ditliculty arises from the fact that every proposition to
chnact an effective State law s opposed by the industries that would be affected
on the ground that such a law wonld haudicap them in competition with other
States. We belleve, this vbjection is frequently unwarranted, because we main-
tain that chil@d labor is the most extravagant and wasteful kind of labor.
Nevertheless the opposition i3 quite as effective with legishitive committees as
though it were never founded on a fallacy.

(b) The preponderant moral sentiment of the community is hostile to chiid
labor, but the State which does cnact an effective law Is helpless to protect
itself or its citizens from purchasing goods produced by exploitérs of young
children in another State and shipped into local markets.

(c) The States ave therefore powerless, except by joint and simultaneous
action, effectively to prohibit child labor. Therefore, we believe If child labor
ig to be abolished we must Invoke the power of the Federal Government in
so far as Congress may act under its constltutional limitatione,
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Congress might act In one of two or three ways to control this situation.

1. By the power to regulate iuterstante commerce, This is the method pro-
posed in the foregoiug bill,

2. By the taxing power. Congress wight tax all establishments employlng
child labor regardless of whether the goods were shipped In interstate com-
merce. The tax, to be effective, should be (a) heavy enough to make child
labor very expensive, as In the case of the oleomargar e tax, in which case
the Federal Government would place itself in the position of tolerating child
labor on coudition that the profits of it went into the Federal Treasury; or
(b) heavy enough to tax child labor out of existence, as in the case of the
white phosphorus tax, In this case the tax becones u subterfuge rather than
a direct method. The purpose Is not to license, but to destroy. Thls, we sub-
mit, introduces a wholly new method of handling labor problems, and would
provide a precedent which might seriously affect all existing labor legislation,
The Government could destroy any kind of industrial activity of which it did
not approve by Imposing a probibitive tax., ‘I'his plan is so far-reaching in its
possibilities of controlling industries within the several States that we should
hesltate to invoke it until all other resources have been exbausted,

3. By the power to regulate the malls. The Government wight forbld the
use of the malls to ndvertise goels made by child labor in the same way thst
fraudulent or fmmoral matter is forbldden, or {t might forbid the transporta-
tlon of goods by parcel post. ‘This method wounld, in our judgment, be equally
indirect and would involve equally dificult questions. Furthermore. even if
valid it would touch only a part of the problem, as it would have no application
to frelght or express bushiess or to locil advertising.

In advocating this legislution we are not unmindful of the criticisms that
may be brought against any attempt to deal with this subject on a uatlonal
scale and specifically agaiust the hill we here advoeate.

ORJFCTIONS CONSIDERED,

These objections fall roughly under four divistons, which we undertuke to
consider for the information of people who would be glad to indorse so direct
a method of dealing with tlie problem but are deterred by objections advanced
ngnlglst the propesition with such vizor and plausibility as to appear frre-
futable.

We shall consider questions on the followlng points:

1. On the standard of vestrictions proposed.

II. On constitutlonality.

1II. On administration.

IV. On details of inspection, peualtics, cte.

I. A STANDARD LAW,

When the I'aimer-Owen child-Yabor bill was introdueed in Congress on Janu-
ary 26, it was immedately hailed by the conservative press throughout the
country as a “drastic measure.”  Assuming for the moment therefore that such
action by Congress would be considered constitutional we are compelled to face
the charge that the proposed hill ix drastic, that it secks to establish standards
which the Amerlean people can not toler:te.

IN FACTORIES.

First. Child lubor uuder 14 years of age is tv be forbiddeu in manufacturing
establishments, cannerles, and workshops which seek the facilities of inter-
state commerce for the distribution of their goods. To what extent is this
standard already established? Forty States, the District of Columbla, and
Porto Rico have laws on thelr statute books forbldding the employment of
children under 14 years of age in manufacturing establishmeunts. A few of
these States make weakening exemptlous in their Inws, it Is true, and sev-
eral are without the proper machinery for enforcing the law. On the other
hand, some States are above the standard speclfied, as for example, Ohlo,
California, and Montana.

In detail the prohibition of child lnbor under 14 years of age is shown In the
following schedule of States.
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SOHEDULE I.

States which prohibit child labor under 14 years fn mills and factories: Fo!
States, the Distiict of Columbia, and Porto Rfco: Tty

Arizona, Montana (16 years).
Arkansas (except orphanage or pov- Nebraska.

erty). . Nevadn (school bours only).
California (15 years except child of New Hampshire.
12, it completed school or poor). New Jersey.
Colorado. New York.
Connecticut. North Dakota.
Delaware. Ohlo (boys 15, girls 16).

District of Columbia (except for pov- Oklahoma.
erty, or in United States Senate). Oregon (12 years in vacation of more

Florida. than 2 weeks).

Illinols. . Pennsylvania.

Indiana. Porto Rico (except poverty and comn-
Towa. pletion of eighth grade).

Kausas, Rhode Island.

Kentucky. South Dakota.

Loulsiana, Tennessee.

Malne. Texas (15, about machinery).
Maryland. Vermont (i more than 10 persons
Massachusetts. employed).

Micbigan. Virginia (except poverty).

Minnesota. WasbLington (except poverty).
Mississippl (girls only). West Virginia.

Missourl. Wisconsin.

IN MINES AND QUARRIES,

Second. The bilt provides that no child under 16 years shall be employed fn °
mines or quarries. Investigators for this connuittee have shown within the past
few ycars the extensive employment of children of 12, 13, and 14 vears fn aud
about the mives and quarries of our various Stiates. Evidence from physiclaus,
emergency hospitals, the United States Bureau of Mines, and other sources s
conclusive that mining I8 an extra-hazardous industry and that no child shonld
be exposed to its dangers. We believe the employers in this branch of industry
will be glnd to have child lahor entirely climinated. At least the operators of
mines and quarries have offered no objection so far as we are aware. The ab-
jection has come rather from those who feel that our mimng communities will
. sufier if young children are not allowed In the ranks of wage earners. However,
the restriction proposed has obtalned so wide an applieation among the States
as to be fairly rezarded as the Amerlcan standard. Fifteen States forbid em-
plorent’ of children under 16 years of age in mines and quarries. 1In Texas
the age limit is 17, In Wisconsin 1S, and in Pennsylvania children under 18
years may not be employed in quarries. In addition to these States, there are
six States which have so small a number of people engaged n mining or quarry-
ing that the need of such legisiation has never been brought to public attentlon.
Thus there are 21 States that have already established this standard or whose
“practical” interests could offer no veasonable opposition.

. SCHEDULE. 11,

Child labor forbldden under 16 years fn mines and quarries in 15 States:

Arizona, : Oklahomna.

Colorado. Pennsylvarda (inside mines, 18 years.
Ilinois (mines only). quarries),

Maryland, Tennessee.

Montana. Texos (17 yeurs).

Nevada. Vermont.

New York. Washington (inside mines).

Ohio. Wisconsin (18 years).
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The following six additional States employ less than 1,000 wage earners in
glinels e;n;la tq't:;rries. and therefore could have no economic interest in opposing
(] slaticn :

Delaware {640). North Dakota (208). "
Louislana (61). Rhode Island (667).
Nebraska (178). Mississippl (none).

THE EIGHT-HOUR DAY,

‘third. The third staudard proposed in this bill Is the establishment of en
eight-hour day for children under 16 ye:rs of age. This is consldered the most
radical provision of the measure sind v the one which will arouse the greatest
opposition. Not only manufacturers of voiton tn Georgla, but textile manufac-
turers of Pennsylvania, Maryland, and all the New England States except
Massachusetts will be equally hostile and will stoutly mafntain that such a
law would ruin the Amerlcan textile industry.

The cauners will nlso oppoxe the bill because, as in all seasonal occupations,
they desire to rush their plants to the maximum while the season is on. How-
ever, it it bas been determined that the youth engaged in our Industrial occu-
pations ought not to be exposed for a louger period the financlal interests of
particular fndustries must obviously submit to considerations of general wel-
fare. This Is not a new standard among us. The elght-hour day for children
under 18 years of nge has in the paxst few years become so popular n means
of protecting youth in industry that 18 States and the District of Columh'a
now provide this limit for emplayment fn mills, factorles, nnd other Industries.
In some instances this liw is weakened by exemptions, as in Indiana and Wash-
fngton, but on the other hand, Porto Ntico has been enterprising enough to lmit
the hours to six per day for such chitdron,

The Amerlcan people have taken n ctrlous way of expressing their belief in
the principle of the eight-hour day, for n further analysis of the labor laws of
our States shows tbat some 21 States and the United States Government itself
have established the eight-hour day fer adults on State work. A fair nuwber
of these States have also established the eight-hour day for employment of
convicts in reformatorles and penitentinrles. The Federal Government by
recent law has taken a further step and declared that no private contractor
sha.’ employ men for wore than eight hours a day on Government contracts.
Of these 21 Stutes 8 do not appear in the list of those who provide the same
protection for children under 16 years of age, while Connecticut and others
provide that elght hours “is a lawful day's work.” and Montana establishes
the elght-hour day for engineers in mines. A total of tbirty-odd States, the
District of Columbia, Porto Rico, and the Federal Government recognize the
principle of the eight-hour day. It can hardly be consldered a radical step
therefore to apply the same principle in the few remaining States.

SCHFDULE 1L

States which limit Jabor of children under 16 to eight hours a day In mills
and factorles: Eighteen States, Distriet of Columbia, and Porto Rico:

Arizona, » Missourt.
California. ! Nebraska.
Colorado, Nevada.
Distriet of Columblia. New York,
Illinols. North Dakota.
Indiana (9 hours, with parvents' con- Ohlo.

sent). Okiahoma,

Kansas. © Porto Rico (8 hours).
Massachusetts. ‘Washington (for girls).
Minnesota. Wisconsin,

Mississippt.

The following 27 States Lave an eight-hour day for adults on State work:
Arlzona. Idaho (except agrlicultural and do-
California. . mestle).

Colorado. Kansas,

Delaware (for Wilmington). ) Kentucky.
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Marylaud (for Baltimore). Ohio.
Massachusetts (local option for cities Oklahoma,

or towns). Oregon,
Minnesota ‘(except agricultural), Pennsylvania.
Montana. Texas.
Nebraska (cities of first class). Utah.
Nevada. Washington.
New Jersey. . West Virginia.
New Mexlco. Wisconsin,
New York. Wyoming.

Also:
Unlted States. Hawail.
District of Columbla, Porto Rico.

Among these States, the following do not appear on the first list:
Delaware. . Pennsylvania.
Idaho. Oregon.
Kentucky. Texas,
Maryland. Utah,
Montana. West Virginia.
New Jersey. Wyoming.

New Mexlco.

‘This makes n total in both groups of 31 States, the Distrlct of Columblia,
Porto Rico, Hawali, and the United States. The following States limit the
labor of convicts to elght hours or less per day:

Colorado. Nevada (6 Lowms).
Delaware. New York.
Florida, Pennsylvavia.
Idaho. Utab,

Minnesota. Wisconsin.

New Mexico (6 hours).

. Th}rteen States bave limitad the hours of work to eight a day for all persons
1n mines.

NIGHT WORKR.

The prohibition of night work by children under 16 has become so well
established in the varfous Commonwealths that we should antleipate no oppo-
sition to its extension thiroughout the country hnd not experience proven the
contrary. When the National C¥ild Labor Committee began 10 years ago to
advocate prohibition of night work for boys under 16 In the glass industry
we were met In every glass-manufacturing State by the vigorous oppeosition of
both manufacturers and workmen who cl:iimed that it would be impossible
to continue glass manufacture with this restriction. Men in New Jersey uiged
that they could not compete with Pennsypivania. West Virginta, Indiana, and
the other glass-manufocturing States if this law were enacted. West Virginia
made the same objection as did Indiana, Ohle, Wisconsin, Pennsylvitnia, and
Maryland. During these 10 years this inhumon practice of exposing little
boys to the excessive heat of the glassholise at night has been abolished in New
York, New Jersey, Olio, Indiana, INinols. Wisconsin, Missourl, and Kansas,
leaving only Pennsylvania, Maryland, and West Virginia in the black list of
States exploiting children at night fu this industry,

But this advance In other States bas apparently made no jmpression upon
the mauufacturers In these States. Last winter, when a bill was Introduced
in Pennsylvania—similar to the bill 10 years ago—to prohibit night work by
young boys In factorles, precisely the sitme opposition was advanced, with this
exception, that whereas 10 years ago thie Ieansylvania glass manufacturers
sald, “ If you pass this law we can not compete with New Jersey, Ohlo, Indiann.
Illinols, Maryland, Wisconsin, Missourl, and West Virginia,” they are now
conipelled to say, * We can not compete with Maryland and West Virginia,”

For many years the glass industry bas been heavly subsidized by the Amerl-
can consumer, who has paid a protective tarifl in some instances as high as 60
dr 80 per cent. While it has thus been fed by the bounty of Americitn citizens,
it has continued to exploit the health and edueational future of Amerlean
youth. If the glass industry requires even the tariff protection afforded by the
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Underwood law and at the same time the sacrifice of American boys, we may
as well frankly face the question whether, in the interest of hu’mfmlty. “we
should not restore a higher tariff protection than it has ever enjoyed—high
enough to protect not only the Industry but the children who .labor in it. Or,
{t this Is too expensive, should we not face the alternative, which any selt-
recpecting business man would face, of nailing up the shop anad going Into some
occupatlon less brutal in its demands upon childhood? -

The prohibition of night work for children under 16 has become pretty well
estallished among our States. It is forbidden in mills and factories in 33
States, the District of C slumbia, and Porto Rico. While there will be opposition
from several centers In which glass, textiles, or other articles are produced at
night, we are confident that the defense of such cmpdoyment of young children
has become 50 obsolete that this kind of opposition will imake little Impression
on the falr-minded public. The schedule of States in which night work is fo.-
bidden under 16 ig as follows:

L]
SCHEPUIF )V,

Night work forbidden under 16 in mills gnd fuctories in the following 33
Staies, the District of Columbia, and Parto Rico: e foltowlug 33

Alabama. Mississippl.
Arizona. Missour).
California. Nebraska.
Colorado. New Hampshire.
Connectleut. New Jersey.
Delaware. New York.
Plstrict of Columbia. North Carolina.
Florlda. Nortb Daketa.
Idaho. Ohio.

Tilinols. Oklahoma.
Indlana. Oregon.

fowa. Porto Rico.
Kansas. Rhode Island.
Kentucky. South Carolina.
Loulsiana. : Tennessec.
Massachusetts. Vermont.
Michigan. Wisconsin.
Minnesots.

WHY THE LAW WILL Br OFFostD,

The point of view of those opposed to this stundard fs most frapkly es-
pressed in a recent article in the Charlotte (N. C.) Observer. Iu its issue
of January 31, 1914, the Obhserver says: " Not a eoiton mili in the Nonth contd
ship its goods out of the State I which they are made if this bill were a 1w,

The same concrete opposition Is shown by (he organ of the gliss manufac-
turers in Penusylvania and by champions of other special Inteiests clsewhere.
We are pleased to have the Issue so elearly drawn.

1€ this statement Is nob (ke the widis e are rspmfaetoving conon nider
tuneine conditions in Nonlern Niotes shosdd phblicly wepudiite ihis wsaai
tous defense of i comlition of ¢hild cimplayment which has become intelevabla
to the national conselenve, I, Bowever, the plen Ix troe, it is thne all Mmeri-
cans should know it. It ix desirable thut the cotton-mill interests, which have
for 10 years professed to be teaders io child-labor reform, W which have,
through this entire period, epposed every stecific sttempt to improve the laws.
should have thefr position clearly sct forth. If the statement is true, we ave
no Jonger left i doubt as to the niotive which hax killed every creditabie child-
Iabor bill in the past 10 years in any prowinent sonthern cotton-mannfacturing
State. and has as consisiently opposd every such mieasure in northern cotton-
manufacturing States. The oppositiun has been bised on the belief that cotton
can not be manufactured in Georgin, the Caradings, or Aabama wader such
conditions as would be estublished hy this law. 1n other words, we are warned
that we can not use cotton manufuctured in these numerous establishments
bulit by Amerlean capital. protected hy Aweriean Iaws, operated by American
management and Ametican workien. ubless childven uteler 14 years of aye
are employed and unless children under 16 years are worked more than elght
hours a day. 'To make the oljection - ~erefe. we are asked to beliove that a
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cotton mill in Georgla equipped with the best modern machinery, surrounded
b)l' cotton flelds, located in a territory where rents are not high and the cost
of living I8 not great, surrounded by a labor force that can be employed at
low wages, and with tidewater facllittes for bringing its product to the great
markets of the world, can not manufacture cotton under conditions that now
exist in New York and Oblo and Massachusetts where labor 18 costly, rents are
high, and cotton fields are remote. It will require some stretch of the imagina.
tion to accept this astounding position.

1I. CONSTITUTIONALITY OF A FEDERAL CHILD-LABOR LAW,

Assuming, now, that such standards as we bave discussed are desirable for the
whole country, we next face the question whether such action Is within the
power of Congress under the constitutlonal limitations of our Federal Govern-
ment. The specific objectlons thus far brought to our attenticn on constltu-
tional grounds are here considered In oxder: '

OBJECTION 1. *“IT VIOLATES THE EIGHTS OF THE STATES.”

We aunswer that It does not undertake to dictate under what conditions chil-
dren shall be employed in any State, but does undertake to protect sister States,
1. e, the national domain, against the folly of any of its parts, just as Congress
has not undertaken to forbld prostitution or commerclalized vice in any State,
hut does forbid the spread of the abuse from one State to another. On this
power of the Federal Government the court is clear; see Hoke et al. v. United
States (227 U. 8., 308), argued January 7 and 8, 1913, declded February 24,
1913, Justice McKenna delivered the opinlon of the court, and safd in part:

“There I8 A domain which the States can not reach and over which Congress
alone has power; and if such power be exerted to control what the States
can not, it is an argument for—not against—its legality. Its exertion does not
encroach upon the jurisdiction of the States. We bave examples; others may
beadduced. ‘The pure feod ang drugs act 1s a conspleucus instance. In all of the

instances a clash of natlonal legislation with the power of the States was,

urged and in all rejected.” R

Coliens r. Virginla (6 Wheat., 264). Chlef Justice Marshall;

“That the United States form for many and for most importunt purposes u
single Nattlon has not yet been denied. In war, we are oue people. In making
peace we are one people. In all commerelal regulations we are one and the
same people. In many other respects the Amerlcan people are one, and the
Goverument, which is alone capible of controlling and maunaging thelr interests
in all these respects, I8 the Governmeut of the Unlon. It is thefr Government,
and fn that character they have no other. America has chosen to he in many
respects and to many purposes a Nation, and for all these purposes her Government
is complete, to all these objects it is competent. The people have declared
that in the exercise of all powers given for these objects it is suprewme. It can,
then, In-affecting these objects legitimately control all individuals or govern-
ments within the Amerlcan territory. The constitution and laws of a State,
s0 far as they nre requgnant to the Constitition and laws of the United States,
are absolutely vold. ‘These States are constituent parts of the United States.
‘They are members of one great empire—for some purposes sovereign, for sonie
purposes subordinate.”

We need not here cite the cases in which the power of Congress to regulate
interstate commerce Ik maintained. These cases are very numerons, See
Gibhions r. Ogden (19 wheat. 1, U. S.). Chief Justice Marshall.

*“'They denfed that the particular liw in guestion wuas made in pursuance
of the Constitution, not because the power could not act directly on vessels,
but because n perpetual embargo was the annihilation and not the regulation
of commerce. In terms they admitted the applicability of the words used {n
the Constitutlon to vessels, and that In & case which produced a degree and
au extent of excitement calculated to draw forth every principle on which legiti-
mate resistance could be sustained. No example could more strongly illustrate
the universal understanding of the Americon people on this subject.”

In case of Brown r. Houston (114 U. S., 622), Justice Bradley, the Supreme
Court, used this language:

° *The power to regulate cotimerce among the several States Is granted to
(,’ongres's fn terms as ahsolute as {< the power to regulate comnmerce with foreign
pations.”

e
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Wherever cases have arisen involving this principle the Supreme Court has
been emphatic. This I8 true even down to the case of Hoke ». United States
1227 U. 8., 308) in which Justice McKenna satd:

“ Congress I8 given power ‘to regulate commerce with forelgn natlons and
among the several States.! The power I3 direct; there Is no word of limitation
fn it, and its broad and unlversal scope has been so often declared as to make
repetition unnecessary. And besides, it has had so much fllustration by cases
that it would seem as If there could be no instance of its exerclse that does
not ind fn admitted example in some one of them. Experlence, however, I8 the
other way, and in almost every Instance of the exercise of the power differences
are asserted from previous exerclses of It and made a ground of attack. The
present case Is an example.”

OHIECTION 2, **IT INFRINOKS THE RIGHT OF FREE CONTRACT.”

The power of a State over making of contracts is defined in the case of
stludrges Manufacturiug Co. v. Beauchamp (231 U, 8., 320). Justice Hughes
sald:

* It was competent for the State te prohibit such employment altogether,”
ete. This case Involved damages against an employer of a child injured while
working on a ceriificate glving a false statement of age.

Also in Muller v. Oregon (208 U. 8., 412), Justice Brewer:

“We take judiclal cognizance of all matters of genernl knowledge. * * ¢
Legislation designed for her (woman’s) protection may be sustained, even when
like legistation s not necessary for man and could not be sustained. * ¢ *
The limitatlions which this statute (10-hour work day) places upon her cou.
tractual powers, upon her right to agree with her employer as to the time she
shall labor, are not fmposed solely for her benefit, but also largely for the
benefit of all.”

The power of Congress over making contracts i3 defended in Adams Express
Co. v. Croninger (226 U. 8., 491), Justice Lurton:

*“The constitutional power of Coungress to regulate counuerce aniong the
States and with foreigu nations comprehends power to regulate contracts be-
tween shipper and carrler of shifn-:ats in such comnmeree in regard to labdbility
for loss or damage to articles carcied.”

The court even refuses to justify a soclal wrong by the exercise of personat
“righta.” See Hoke v. United States (227 U. S., 308), Justice McKenna:

“ It s misleading to say that men and women have rights. Thelr rights can
uot fortify or sanction their wrongs; and if they employ interstate transporta-
tion as a facllity of their wrongs, (t may be forbidden them to the extent of
the act of July 25, 1910.” .

OBJECTION 3. * CONGRESS HAS NO POWER TO REGULATE THE HOURS OF LABOR.”

Such power Is not cluimed. It is not ussumed fu this blil. But Congress
bas power to say whether goods shall be shipped In iuterstate commerce which
have been produced under conditlons Injurious to public welfare.

See Baltimore & Ohio Rallroad v. Interstite Commerce Commission (221
U. 8, 612), Justice Hughes:

“The act of Maich 4, 1907 * * * regulating the hours of lnbor of rail-
way employees engaged in interstate commerce aml requiring carrlers to make
reports In regard thereto, is not unconstitutional as beyoud the power of Con-
gress, becanse it applies to rallronds and employees engaged In intrastate busi-
pesk ¢ ? * The length of time employed has n direct relation to efliclency
of employees, and the imposition of reasonable restricticns In regard thereto
is not an unconstitutiona! interference with the liberty of contract. 'The power
of Congress to make regulations in regard to agencles for interstate commerce
18 not defeated by the fact that the agencles regulated are also connected with
Intrastate comterce.” ’

Employers’ Liability caxes (207 U. 3., 463), Justice White delivered the
opinfon of the court:

“We full to perceive any just reason for holding that Congress Is withont
power to regulate the relation of master and servaut, to the extent that regu-
lations ndopted by Congress on that subject are solely confined to iaterstate
commerce and therefore are within the grant to regulate that commerce or
within the authority given to use a)l means appropriate to the exercise ¢f the
rowers conferred.”



26 ONILD-LABOR BILL,

This principle Is clearly set forth by placing side by side the following twe
utterances of the Supreme Court, the first showing the extent of the power of
a State over industry, the second declaring a similar power over interstate
commwerce by Congress.

Sturges Manufacluring Co. r. Beauchamp (231 U, &, 320). Justice Hughes
8ay8: .

“As it was competent for the State to prohibit such employment altogether,
it could select the means apprepriate to make its prohibition effective, and
could compel employers at their peril to ascertain whether (hose they employed
were In fact under the age specified. The finposition of athsolute requirements
of this act is a familiar exerclse of the protective power of the Government.”

Northern Securities case (193 U. 8., 197). Justice Harlan:

‘ Subject only to such restrictions (those imposed by the Constitution upon
the exercise of the power granted by tbat instrument), the power of Congress
over Interstate and international commerce is as complete as the power of any
Ktate over its domestie commerce.”

OGBJECTION f. “*IT VIOLATES THE FIFTH AMENDMENT OF TIIE CONSTITUTION, WHICH
PROVIDES TiIAT ‘ NO PERSON SMALY. BE DEPRIVED OF LIFE. LIBERTY, OR PROPERTY
WITHOUT DUE PROCESS OF LAW.'™

1. It does not take life, but seeks to conserve it.

2. It does not deprive of liberty. The only liberty of which it could be charged
that the cltizen is deprived in the right to make lahor contracts with a child.
In the case of Sturges Manufacturing Co. v. Beauchamp, above cited (231 U. 8.,
320), Justice Hughes says: ** It was competent for the State to prohibit such
employment altogether.” 'The liberty to contract for the lubor of a child does
not exist except in case of contract for apprenticeship between the guardlan
of a child and a jonrneyman. KEven such contracts are in disrepute and in
the chlldven’s code recently adopted in Ohio have been eliminated on the
ground that to permit them was to permit a specles of slavery.

3. It does not deprive of property—unless it can be proved that an employer
enjoys a property right in the labor of children. The proot of the existence of
such a property right would present the strongest possible argwment for a law
which would at once abolish such property. It would call for emancipation of
the children of the country.

In brief, this bill does none of these three things., It <loes not even attempt
to determine under what conditions goods shall be prepared. but only when they
can become objects of inlerstate commerce.

See McDermott v. Wisconsin (228 U. 8., 115). Justice Day :

“That body [Congress) has the right not only to .. .. "1ws which shall regu-
late legitimate commerce among the States and with £ . igo nations, but has
full power to keep the channels of such commerce free from the transportation
of illicit or harmful articles, to make such as are injurious to the public heailth
outlaws of such commerce, and to bar them from the facilities and privileges
thereof. Congress may itself deterinine the means appropriate to this purpose,
and, so Jong as they do no violence to other provisions of thie Constitution, it is
itself the judge of the means (o be employed in excrcising the powers conferred
upon it In this respect.”

Even were it to actually take properiy. It would be going no further than
States have gone in the matter of labor legislation uuder the fourteenth amend-
ment, which contalns precisely the same linitation with reference to a State
that the fifth amendment contains with reference to the Federal Government.
viz: That no person shall be * deprived of life, liberty, or property without due
process of law.” Yet the Supreme Court in Sturges Manufacturing Co. 1.
Beauchamp, cited above, ruled that damages could be collected from an em-
ployer of :a child whose age had heen misrepresented to him.

OBJECTION 5. “ CONGRFSS IIAS TOWER TO RFGULATE INTERSTATLE COMMFRCE. BUT
THIS SEEKS TO PROHIBIT SUCH COMMERCE.”

It is true that this bill seeks to prohibit goods made under certain condi-
tlons, and that the power to regulate interstate commerce includes the power
to prohibit is clear from the fellowing decisions. Defending act of July 2,
1890, to destroy lotteries, in Champlon . Ames (1SS 1. S.. 321). Justice Harlan
8ay8: .
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“Are we prepared to say that a provision which is in effect a prohibition of
the carrlage of such articles from State to State is not a fit or appropriate
mode for the'regulation of that purticutar kind of commerce? If lottery trafiic,
carrled on through Iuterstate commerce, s a matiter of which Congress may
take cognizance aud over which its power may he exerted, can it be possible
that It must tolerate the trafiic and simply regulate the manner in which it
may be carrled on? Or may not Congress, for the protection of the peope of
all the States and under the power to regulate interstate commerce, devise
such means, within the scope of the Constitutlon and not prohibited by it, as
will drive that traflic out of conmerce among the States?” i

“The act of July 2, 1500, known as the Sherman antitrust act, and which is
based upon the power of Congress to regulate commerce among the States, Is
g:: ’itlllnss’raﬂon of the proposition that regulation way take the form of pro-

bitlon,

Champlon v, Ames (188 U. 8., 321), Justice Harlan:

“We should hesitate long before adjudging that an evil of such appailing
character carried on through Interstate commerce ean not he met and crushed
by the only power competent to that end.”

OBIFCTION G. **IT AFFECTS INTBASTATE COMMERCE AS WELL AS INTERSTATE
COMMERGE.”

Any State may continue to exploit its children in producing goods for home
- ccnsumption.  But under tbis Inw the citizeus of a State can protect themselves
agalinst purchasing goods made under conditions they would not tolerate.

The position of the Federal court in the case of Stockton ». Baltimore &
New York Rallroad Co. I8 clear (32 Fed,, 9) :

“We think that the power of Congress is supreme over the whole subject
(Interstate commerce), unlmpeded and unembarrassed by State laws; that In
this matter the country Is one, and the work to be uccomplished 1s natlonal,
and that State Interests, State jealousles, and State prejudices do not require
g;ml;e qfonsulted. In matters of foreign and interstate commerce there are no

en. .

Also in the case of Baltimore & Oblo Ritllroad r. Interstate Commerce Com-
mission (221 U. S, 612), Justice Hughes:

“The act of March 4, 1007, * * ¢ regulating the hours of labor of rail-
way employees engaged in interstate commerce and requiring carriers to make
reports in regavd thereto is not unconstitutional as beyond the power of Con-
gress, because 1t applies to railroads and employees engaged ju fntrastate bust-
ness. ¢ * ¢ The length of time employed has a direct relation to efticlency’
of employees, and the imposition of reasonable restrictions in regard thereto Is
not an uncoustitutional interference with ihe liberty of contract. The power
of Congress to make regulations in regard to agencles for interstate commerce
is not defeated by the fact that the agencies regulated are also conunected with
intrastate commerce.”

Throvgh reguluting interstate commerce Congress lias power even to regulate
the conditions of manufiacture, ‘This is set forth by Justice MeKenna in Hoke
r. United States (227 1. S, 50S) :

“Lot an article be deiksed by adulteration, Iet it be misrepresented by false
bpranding. and Congress may exercise its prohibitive power. [l may be that
Congress could not prohibi that manufacture of the arvticle in a State. It may
be that Congress conld not prohibit fn all of fts conditions its sale within a
State. But Congress may prohibit jfs transportation between (he States, and
by that means defeat the motive anad evils of fis manufacture. How far-reach-
fog are the power aud the means which may he nsed to secnre its complete
exercise we have expressed in Hipolite Bgg Co. r. United States (220 1. 8, 452
55 1. ed., 361; 31 Sup. Ct, Rep., 364).”

In re Rabrer (140 U. &, 345).  (In the case at bar, petitioner was arrested
by Kansas State anthoritics for selling impor™2d liquor on August 9. 1890, con-
trary to laws of Kansas. The act of Congress had gone into cffect August 8,
1890, providing that impoerted liquors should he subject to the operation and
effect of the State laws to the same cxtent and in {he same wanrer as though
the liquors had been produced in the State; and the Kansas liw foibade the
sale.) Chlet Justlice Fuller,

“'No reason Is percelved why. if Congress choores to provide that certain
dexignated subjects of interstate commerce shalt he governed by a role which
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divests them of that character at an earller period of time thanr would other-
wise be the case, it {8 not within its competency to do s0.”

It we correctly Interpret the court this means that Congress has power, not
only to enforce the lJaws of a State In relation to goods shipped into it, but
c¢an even divest the goods of the character of * subjects of Interstate commerce,”
by preventing thelr shipment across a State line.

Applying the principle directly to our case the court may consistently eay
“no reason Is percelved why, if Congress chooses to provide that goods manu-
factured by the labor of children for interstate commerce shall be governed by
a rule which divests thewn of that character, i. e., prevents them from becom-
Ing subjects of Interstate commerce, it is not competent to do s80.”

The effect on Intrastate commerce wonld be far less sweeping in our case
than {n the Rahrer case. For the enforcenient of the Kansas law would directly
affect the volume of liguor manufactured by reducing the available maarket.
In our case the volume is not affected, but only the conditious of production
fmposed fn the Interest of public health and welfare. Presumably, the manu-
facturer can produce as much goods with adult Iabor as with child labor,
hence the production of goods is in nowlise restricted—only regulated.

OBJECTION 7. “*GRANTING THAT CONCKESS HAS POWER TO FORBID INTERSTATE COM-
MEBCE IN GOODS THAT WOULD INJURE THE CONSUMER (AS IN TUE FOOD AND
DRUGS ACT) THERE I8 NOTHING * DIRECTLY INJURIOUS IN GOODS MADE BY
CHILDREN,"

But the consunier may clalm the right in the interest of soclal justice to know
what kind of goods he is purchasing. e may be unwilling to become n party
to a system of production which endangers or debases the standarids of citizen-
ship by affecting the health or education of children. He may wish to protect
bhimself against encouraging so destructive a pollcy, but Is powerless to do so.
Nothing on the goods can enlighten him as to thelr source. ‘The laws of his
State can not protect him, even in a State with laws corresponding to the
standards sought in this bill, as in Massachusetts or Ohlo, and he may justly
claim that In procuring the necessarles of life he is forced to become the enemy
of his country. At present he has no escape. He is tberefore injured as a con-
sumer by having his principles outraged.

See United States v. Brigantine William (disiclct court of United States for
Massachusetts, 1808). Judge Davis:

“1t was percelved that under the power of regulating commerce Congress
would be authorized to abridge it in favor of the great principles of humanity
and justice.” .

See United States v. Marlgold {9 How., 560 U. S.). Justice Danfel:

** Such exclusion can not be llmited to partlcular classes or descriptions of
commercial subjects; It may embrace manufactures, bullions. coins, or any
other thing. The power once conceded it mnay operate on any and cvery subject
of commerce to which the leglisintive discretion may apply it.”

OBJECTION 8. “1HIS RILL WOULD ESTABLISH A PRECFDENT BY WHICII THE POWER
OF CONGRESS OVER INTERSTATE COMMERCE WOULD BE UGNLIMITED,"”

We auswer that the precedent already exists. When the Ameriean Colonles
revolted against the £nglish Government, expressing their protest fn the
Declaration of Independence, and making it good In the Revolutionary War,
the power to regulate comnmerce among the Colonles nnd with foreign powers
left England and crossed to this side of the Atlantic, It existed in the Colonles;
whether in thelt separate State Governments or In the Confederacy we need
not here discuss, If the Unlon existed Lefore the States, us Lincoln sald, the
power resided in the Union frow the first. That power Is expressed In the Con.
stitutlon of the United States and has never been successfully dented by any
State Government. If, on the other hand, it cxisted in the several Colontes,
our position is equally strong.

As a matter of history, the call for the Ammapolis Convention and later for
the Philadelphin Conventlon where the Constitution was adopted grew out of
a controversy between Virginin and Maryland over commierce in the Iotomac
River and Chesapeake Bay. Suppose we graut that Virginla then had absolute
power to regulate commerce across her boundary, even to prohibit imports,
Manlfestly she no longer bas that power. Where Is i1t? Was sovereign power
over commerce lost when the States adopted the Constitution? If not, then it
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exists in the Federal Go\ernment, as it was not amoug the powers reserved to
the States. No matter which horn of the dilemma the objector chooses, our
case is equally clear. The logic In brief s this:

1. Power over our comiuercial relations formerly existed In the English
Crown.

2, The Crown lost it when the American Colonles revolted.

3. It continued in (a) the Union, which clearly expressed it in the Constitu-
tion and bas never surreudered It, or (¥) In the “sovereign States,” whlch
passed it to the Union In forming the Federal Government.

The power of the Governnent over interstate commerce is the same as over
foreign commerce,

See Inman Steamship Co. v, Tinker (94 U, 8., 23S), Justice Swayne:

*The prerogative. the vesponsibility, and (he duty of prouviding for the
security of the citizeus and the people of the U'nited Stotes in velation to foreign
corporitte bodies, or foreign individuals with whom they may have velations
of foreign commerce. helong to the Government of the United States and not
to the governments of the several States; and contidence in that regard may be
reposcd in the National FLegislature without any auxiety or apprehension
arising from the fact that the subject matter Ix not within the proviuce or
Jurisdiction of the Stite legislatures.”

Crutcher ¢v. Kentucky (141 U. 8., 47), Justice Bradley :

“And the same thing is exactly true with regard to iuterstate commerce us
it s with regard to foreign comnerce. No difference is percelvitble belween the
two.”

“1t has been frequently lafd down by this convt thal the power of Congress
over futerstate commerce is s absolute as it s over forelgn commerce.”

Brown . Houston (114 U. 8., 622), Justice Bradley:

“The power to regulate commerce :among the several States is granted to
col}gro&: in terms as absolute as is the power to regulite commerce with forelgn
pations.

License cases (56 How., 599), Justice Catron:

“And here is the limit between the sovereign power of the State and the
Federal law; that is to say, that which does not belong to commerce is within
the jurisdiction of the pol!ce power of the State, and that which does belong to
comnierce is within the jurisdiction of the Uulted States.”

Hoke v. United States (227 U. S., 308), Justice McKenna :

“Congress is given power to regulate comierce with foreign nations and
among the several States. The power Is direct; there is no word of lmitation
in {t, and its broad and universial scope has been so often declured as to make
repetition unnecessary.”

Hipolite Egg Co. v. United States (220 U. 8., 43), Justice McKenna:

“The statute (pure food and drugs act) rests, of course, upon the power of
Congress to regulate interstate commerce, and, defining that power, we bave
sald that no trade can be carried on belween the States to which it does not
extend, and have further said that it is complete in itself, subject to no limi-
tations except those found in the Constitution,”

Brown r. State of Maryland (12 Wheat., p. 419, U. S.), Chief Justice Marshall:

“All power may be abused, and if the fear of its abuse is to constitute an
argument agakust its existence it might be urged against the existence of that
wl;lch is universally acknowledged and “hich is lndispeneable to the general
safety.”

OBJECTION 9. * THE POWER OF CONGRESS TO REGULATE OR PROHIBIT INTERSTATE COM-
MERCE DEPENDS ON THE KIND OF INJURY SUCH COMMERCE MIGHT DO."”

This objection ailmits that Congress may regulate or prohibit fnterstate com-
merce in goods that do injury:

{1) To the morals of the consumer:

As in the act of February 21, 1905, which prohibtts the transportation in
fnterstate commerce of obscene books, although the Constitution expressly
guarantees ‘‘ freedom of speech.”

(2) To his safety:

The transporiation of goods may Involve danger to life, as in the act of
March 3, 1905, which prohibits the transportation of loose hay on passenger
steamships, ‘The act of March 31, 1900, prohibits the lmnspormllon of ex-
plosive materials fn any vessel or vehicle in Interstate commerce.

(3) Or to the producer:
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The producer Is profected by the act of July 1, 1902, which prohibits the
_ transportation or sale by another State of dalry or food products which bave

been falsely labeled or branded.

But it is contended that the products of child labor are not injurious to the
consunier nnd offer no danger in the process of interstate transportation; that
their only possible injury lles In the effect upon the children who produce them,

Assuming for the moment that this is true, apparently the types of fnjury
above cited do not exhiaust the power of Congress to interveue.

.The act of February 3, N3, prohibits the transportation in iuterstate com-
merce of cattle without a certificate from the hspector of the Department of
Agriculture. It can not he showit that atl cattle shipped in Interstate com-
wmerce without this certificate are diseased or worthless.  Many may be eu-
tirely sound, but they are effectunlly barred.

It has never been contended that oleonmargariue is injurfous to the consumer,
yet its transportation in Interstate commcerce or its xate fn another State than
the producing State Is prohibited unless it is phinly mavked. This provision
is clearly for the purpose of protecting the praducers of dakry batter.

1f the facts of child Labor In any part of the country are such s are obnoxitous
to the moral sense of the country; if children are so employed as to injure
thelr future value as citizens of the Nation; If the State in which these abuses
exist refuses or delays to abate thew, then it §s clearly in the province of “ the
people,” represented fu Cengress, to act. ‘The declsion In the White Slave Case,
under the Mann Act, Is defiuite on this polm,

Hoke . United States (227 U. 8., 308), Justice McKenua:

“ Our Qual form of government has its perplexities, State and Nation having
different spheres of jmiisdiction, as we have satd: but it must be kept in mind
that we are ouc people, and the powers reserved to the Stites and those con-
ferred on the Nution are adapted to be exercised, whetber Indepeinlently or
concurrently, to promote- the general welfare, materizgl and moral.  This Is the
effect of the decisions, and surely, If (he facllity of interstate teansportiition can
be taken away from the demorvalizatlon of lotteries. the debasement of obscene
Hterature, the contagion of diseased cattle or persons, the Impurity of food
and drugs, the like facllity can be (aken away from the systematic enticement
to and the enshivement In prostitutlon and debauchery of women, and, more
fusistently, of girls,”

We do not elafm that the consmner is injured materlally or physically by the
purelise or use of goods produced by ehiild Libor.  RBuat we do chim that the con-
sumer Is injured morally; it he Is powerless to protect himself by eans of
humane laws enacted In his owh Stite =o long ax interstate commerce ofters
facllities for shipplng tutoe his State goods made wwter conditions obnoxious to
bis moral sense. And how can be be proteeled fn this except by the only power
competent to regulate interstnte commoerce?

Says Justlce McKenna in Hoke r. Unfted States (227 U. 8., 30S) :

“ It mnst be kept In ming that we are one people; and the powers reserved
to the States and those conferred on the Nation are adapted to be exerelsed,
whether Independently or concurrently, to promote the general welfave. ma-
terlal and moral."”

HI, ADMINISTRATION.

1. Admintstralion board.—The responsibility for admiuistrating this law is
placed upon a bhoard composed of three Cubluet ofticers—the Seeretary of
Commerce, the Seeretary of Labor, and the Mtorney General. This beard shall
draft all rules and regulations necessary to guide Government officlals in en-
forcing the law, and shall from time to time amend the rules as experience or
changing conditlons may require. We are confident that this Is a far better
plan for adwinistration that to attempt on a priori grouads to construct a de-
talled plan of enforcement.

These representatives of the General Government are at the source of In-
foriaation; they represent a sufticlently wlide range of public interest to Insure
a fair Interpretation and administration of the law which no one deparintent,
for example the Department of Labor, could guarantee. The Secretary of
Labor will presumably vcpresent the mlerests of labor on the board, while the
Secretary of Cominerce will see that rules are not adopted that would be un-
. necessarily harsh or Initating to commerclal interests.  The Attorney General
as a third member of the board completes 1he group and assures the technical
wisdom of the Department of Justice in developing an effective system of
administration.
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2. Bnforcement.—In the pructieal enforcement of the law the Secrelary of
Labor is given authority jo investigate all industria) plants in which violations
of the law may occur. He and his depulles are given the same power to Investl-
gate these industrial establisbments as is now exercised by departments of labor
fu the various States. At the same thne State factory inspectors, school-uttend.
ance officers, health ofticers, and private citizens are equaily competent to report
violatlons. Cuses in prosecutions are to be brought before the United States
district attorneys, and they ure required under the law to fnstitute inmediate
proceedinge.

3. Duty of citizens.—Tue bill differs radically from olhers in respect to the
Juties of citizens in complying with it. One peuding bill provides that every
six mouths every producer using the facllities of Interstate comnmerce shall file
an affidavit that he does not employ children contrary to law and has not done
so during the precedlug six months. This is an cffective way to bring the
desired evidence before the ofticials.  On the other hangd, it would cause unneces-
sary annoyatice to i large number of people. Among 100,000 employers, perhaps
40,000 bave never employed child@ labor and do not Intend to de so. In our
judgment It 1s unfaft to require of these 90,000 {he form of affidavit every six
months in order to help Government offficlals detect the violators who may be
found among the other 10,000.

4. Secks to punish rcal offenders.—We have been asked why the Interstate
carrier s not made a party as in other bINls. The answer is that it is the
producer and not the cavrier who is guilty of the ofteuse the law secks to puuish,
Why. then, beat around the bush instead of plncing the responsibility where 1t
velongs, viz, on the employer of the child? And why compel cevery interstate
crricr 1o ret 4s g Government ageut to bring offenders to justice? This is a
public function and we question the wisdom of laying upon private enterprise
the disagreeable task of acting as a Federal detective service. We belleve
that rules can be laid down by this board which whl make It practically fmpos-
sible for an exploiter of the labor of young children to pollute the stream of
interstate comnterce with his goods.

Undoubtedly, as shown, there woult be dlanger to an innocent wholesaler or
merchant handling the gods of an employer of child labor. This, of course,
shonld be avoided and we have relied on the administratise board to jix rules
of evidence which will jusure the punishment of the real offender. If the
walealer” were omitted from thie bill e condd be used at any time by the
pradiicer as a cover. The kww must, therefore, inchde all pirties whe handle
the gomds from the proincer to the acceptuanve of shijanent.

HOW, THEN, INCLUOE TIIE MERCHANT AND WHOLFSALER AND Sl NoOr SUHIECT
THFM TO PUNISHMENT FOR AN ACT INNOUENTLY PERFORMED:

It has been ohjovted that the administrative boand can not determine ritles
of evideuce, but that this is law and must be embodled in the bill itself. The
purpose of the framers of the bill has been to divest it of every unnecessary
dotail, so as to fix publie attention on the standard proposed. I the objection
here made s valld, however. it can readlly be met by addiug to section § the
following. adopted from the pure food and drugs nct:

* Provided, ‘That ne person shall be subject to counviction under the pro-
vision of this section who shall estanlish a guarantee Issted by the person by
whom sueh goods are sold, manufactived, =hipped, or delivered for shipient.
sud restding In the Unite] States. to the eftect that in the production, sale, or
shipping of said articles no children had been employed or permitted to work
wntrtry (o the conditions herelnabove set forth, Sald guarantee to afford
the protection nbove provided shail contain the name aud address of the per-
son giviug the samwe, and in such cevent such person shall be amenable to any
penalty which otherwise might have attached under the provision of this aect
te the person sceking the protection of sald guarantee.”

It has also been objected that. to prove violation, gowds must be traced from
the point where they are discovered in interstate conmnmeree back to the original
source. ‘That then the burden of proof is in the Govermment to show that
children were employed In violation of the kuw at the time the pamls were
made, which might have been many weeks prior to the shipment. The answer
i that the Government is entirely competeant to =0 word the act as to throw
the burden of proof on the other pavty. In this Instance n simple solutlon, If
Congress finds the objection valid, will be by adding, in sectlon 5. the following:



32 OHILD-LABOR BILL.

“The employment of a child in violation of any of the provisions of section
1 of this act on the date of shipnent or offer for shipment of any goods jn inter-
state commerce shall be presumptive evidence that children were so employed
at the time the goods were produced.”

1V, Inspection, penaltics, ¢te.—This bill gives authority to the Secretary of
Labor or his deputies to visit and Inspect all mining or manufacturing estab-
lishments in which goods are praduced for transportation in inferstate com.
merce, for the purpose of learning whether this law is belug violated. We have
been asked why it is 1ot made mandatory npon the Necretury of Labor to ntike
these nspections. The auswer is that it wonld place too heavy a burden on
this departiment of Government to require its inspection of practically all indus-
trlal establishments. In the nature of the case, it must be left discretionary.
We do not, however, rest our resources for Inw enforcement here. Any State
factory inspector. school-attendance officer. or any other person is competent
to produce evidence of violution before the United States Qistriet attorney, and
if at any tinme the representative of the Faderal Government should graw lax,
the machinery of the several States may come into action as in the case of
violation of thelr own laws

The advantage of belng able to bring vidlators hefore a Federal court will
be appreciiated by those who have trimd to administer State laws in communi-
tles where local sentiment was hostile. ‘The nullifieation of the New York labor
law by loeal courts in fruit and vegetahble canning eommunitles s notorious.
The New York department of lzhor fried repeatedly to punish the most flagrant
Iawbreakers where the evidence was clear. In every instance the ease was
thrown ont of courl by the focal judge, or the jury refnsed to render it verdict.
Such hostile 1weal prejudice can cffectnaliy paralyze the most conscientious in-
spection department.

That there is no danger of duplication of work by State and Federal agents
¢ the judgment of those most competent to foresee. Before drafting this bill
we inquired of factory fuspection departments in a mimber of States as to their
judgment of the machinery necessary to make such a law effective, and whether
the establishment of such a service by the Federal Government would duplicate
the work of State departments or would tend to standardize and Increase thelr
efticiency.

With few exceptions it was the judgment of these officers who are in direct
contiact with the problem that the cooperation of Federal officials to the extent
of enforeing the law against interstate commnerce fn the products of child labor
would stimulate :and standardize the work of State departments of factory
inspection.

The responsible ofticer in one State writes:

“A large inspection force would not be necessary if the thing is handled
systematically and intelligently.

“ One intelligent Federal inspector would handle New England by seeing to
it that the States enforce their own laws.

‘“ Federat inspection would not duplicate the work of the State inspection,
and if effective would tend to stinmlate and standardize State inspection.”

Others reply as follows:

“A large inspection force would not he necessary, for a few Federal prosecu-
tions would prove effective.  An office In each State with one or two field nien

would he sutliclent.
‘The Federal and State iuspectiors would consult each other, but there would

be no duplication of work.”
* « * s * * L ]

* Federal legislation followed by uniform State laws is the only solution of
the problem of régulating child and women labor.”
. L * * » * *

* Federal inspection would not be carried on along the same lines as State
fuspection, amd hence would not duplicate but strengthen and stimutlate State
fospection.”

The maximum and minimum penalties for violation are small, in view of the
serlous social injury done by the lawbreaker, but experience in the enforcement
of State child-labor Jaws has taught that where heavy penalties are provided
convictions are nlmost impossible to secure. One of the favorite methods in local

.courts where the conviction is secured !s to remit the fine or suspend sentence.
This was done recently in a court in the vicinity of New York, where the
violator was convicted of the employment of a large number of young girls.
The minhmum penalty for the offense was $20, and in pronouncing sentence the
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Judge apologized to the offender for having to impose so heavy a fine and sus-
pended sentence. When the court can thus come between the people of the
State and fts lawmaking body, popular government is destroyed. We belleve
that by fixing light penalties juries will be more apt to convict in cases of
proven guilt, and the judge s more likely to exact the penalty required by law.

There i8 also to be consldered the disciplinary value of punishment of one
who violates through oversight or carelessness. The employment of child labor
bas become 80 Interwoven In our i{ndustrial life that it does not appear to the
popular mind as housebreaking or other forms of robbery. To those who
offend inadvertently the small penalty provided in the law will be as valuable
a determent as a heavier penalty.

The last section of the bill is designed to meet the needs of chronic or incor-
rigible offenders, for while the penalty for any given offense {8 small, the bill
provides that “in prosecutlons under this act each shipment or delivery for
shipment shall constitute a separate offense.”

The position of the committee in the matter of penalties 18 well summarized
by Charles P. Nelll, formerly United States Commissioner of Labor, * It was
not our design to confiscate the property of a man who through some accident
or oversight permits a child to be employed in violation of the law. We have,
therefore, made the penalty light enough to work no hardship on first offenders,
but by providing that every delivery for shipment shall constitute a separate
offense, we make it possible for the Federal Government to give the incorrigible
offender all the punishment he wants.”

We bhave thus set forth fn this preliminary brief our reasons for introducing
and urging the passage of this bill, e shall from time to time dlscuss with
the utmost frankness any further objections that may arise. Meantime we
commit this bill to the careful and favorable consideration of the thousands
of men and women throughout the country who deplore the existing nbuses of
child Iabor and are ready to have it abolished.

In brief there are but two grounde on which the measure can be =erlously
opposed. ‘The first is by those who ¢o not want little children emanclpated
from industrial slavery. Against these the Issue is clearly drawan by all those
who see that a sin against the child is a sin agninst the Republic and who
realize that child labor is one of the most prolific causes of poverty, ignorance,
industrial inefficiency, and adult unemployment,

The second is by those who would be glad to have the Federal Government
furnish the rellef here sought but who believe it powerless to do so because
of constitutlonal limitations. These objections we have also endeavored to
answer. e are aware that our arguments will make little impression on
those who look upon the United States Government as a political expression
of the Newtonian theory—a mechanical device held in position by a system
of nicely fitting checks and balances. But for our part we prefer to accept
the position go strikingly expressed by President Wilson Iin “The New Free-
dom.” “To interpret the Constitution of the United States according to the
Dar\ﬁ"in!an principle * ¢ * that a nation 8 a living thing and not a
machine.”

STATEMENT OF MRS. FLORENCE KELLEY, GENERAL SECRETARY
OF THE NATIONAL CONSUMERS’ LEAGUE.

Mrs. Keviey., Mr. Chairman and gentlemen of the committee,
Mr. Lovejoy has covered, I think, the theoretical points and a large

art of the practical points in favor of the passage of this bill.

here is one aspect, however, which I do not think he presented,
that is the confusing experience of the people in some States under
the present limitations of the activities of the Federal Government.
For instance, I spend my summers in a village in Maine where there
are two principal industries, fishing and the preserving of fish and
shell foods. All summer long there floats around on the Atlantic
Ocean, about 4§ miles outside of the seashore line, a wretched little
boat occupied by two men who are without a country. They are
native citizens of the State of Maine, but were found guilty of
gathering in Blue Hill Bay 1,560 scallops illegally. There is a fine

4718—14—3
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by the Federal Government of $1 a scallop for every scallogotaken
illegally. These men'will never be able to pay that fine. they
can not land, and all summer long they live in this little boat and in
the winter go up into Canada, because the Federal Government en-
forces very efficiently the protection of scallops in our part of Maine.

In the villags is a factory which preserves scallops and fish, Under
the laws of the State of Maine children can not work in that factory
until they are 14 years of age, and they have very rigid limitations
on their hours and a stiff educational requirement, but the nearest
justice of the peace is 28 miles away.

The State of Maine is very eager to promote the canning industry.
The number of child-labor inspectors is very insufficient, and the con-
sequence is that when fish are brought in to the cannery the children
are sent there by their fathers, who are a very shiftless set. They
are a great deal like the man in Janet Lee’s little story of Uncle
William. He was asked what the people do in Maine in the long
winter. He replied, “Along about the beginning of November you
make & big fire in the fireplace and from then until Washington’s
Birthday you sit and think, and then along after Washington’s Birth-
day you mostly just sit there.” These fathers are about like that.
Whenever there is any work they send their children into the factory,
and the children work at any age and unlimited hours. You can
understand how confusing it is to_their moral sense. The Federal
Government is very much interested in the protection of the scallops.
Everyone is interested in scallops in that part of Maine because it
is hard to get food there, and the Government is particular that the
scallops should be taken care of. But it seems disproportionate that
these two men should be kept out on the sea in that boat forever,
and then have the children of the State of Maine encouraged by their

arents to break the law whenever opportunity offers and have Uncle
gam keep his hands off out of respect for the local State authorities
who do nothing at all.

The discrepancy is not always so picturesque, but in principle the
same kind of thing occurs in a_thousand forms all over the country.
We seem to take care of everything except the most essential thing—
the children, whose moral sense is being molded now. When we are
dead they will be the Republic. Negatively, of course, Uncle Sam is
assuming a great responsibility in his continued neglect of them, in
his continued application to the minor interests of the country and
continued neglect of the greater interests of the Republic.

That is the way the matter presents itself increasingly to numbers
of people who from year to year become interested in the problem
of the immigrant children or omr own poor white children, such as
these children in Maine who are losing their childhood and the privi-
leges of cducation, who are going the way the English children have
gone for the last 100 years.

Our industries are increasing. One State after another changes
from an agricultural State to a manufacturing State. We find this
process going on in the most conspicuons manner in New Jersey,
where formmerly there was chiefly frnit growing and agriculture, but
now every steerage that comes into the port of New York brings
with it children who work in the manufacturing industries there.
The compulsory-education law is very laxly enforced in New Jevsey.
We do not ask the Government to interfere with that, but we do
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believe this proposed Federal law would come to the rescue, right
there in that one State, of an increasing number of children every
year that passes, and there has been dire need of it.

It is over 30 years since I enlisted in the effort to get better legis-
lation for the protection of the children. I believe there are more
children under 16 years old working to-day in dangerous occupations
than there were when I began, because our manufacturing industries
have increased stupendousiy and our State legislation has halted.
There has been no unity in our progress. The 48 States sufgest
the legs of a centipede, some @ilx%fon-\x'al'd and some paralyzed, the
total progress lamentably slow. This Republic is one amf we can
not go on forever with o favored class of children in the northwest-
ern States, where there is a requirement that the children shall not
work until they are 15 years of age, and they are kept in school
throughout the eighth grade, while in the southern cotton-manufac-
turing States there is no compulsory education, and either entire
lack of legislation by the State or a collection of nugatory laws.
South Carolina at one time restricted the work of children to 10 hours
a day, but afterwards decided that life was too casy for them and

rolonged the hours to 66 hours n week, and permitted 11 hours a

ay for young children. We can not, as one Nation, go on having
favored children in the northwest and oppressed, helot children in
the southeast. We can not go on having such a relation as that now
in Pennsylvania, where children 14 years old may work all night in
the glassworks, and in West Virginia there is no enforcement what-
ever of the child-labor Inw. They work at any age.

In Ohio, the State adjacent to those two, boys can not work until
they are 15 years old—in manufacture—and can not work at night
until they are 16, and the law is enforced. It is hard upon the chil-
dren to have such discrepancies,

One argument advanced in favor of of the proposed Federal law—
the Palmer bill—seems to me not very important. I refer to the

lea that it is unjust to employers to have the law rigid in Ohio and
ax in West Virginia. Some employers claim that it is of advantage
to the employers in West Virginia. I do not think it is of advantage
to any industry to exploit children, The advantage to-day is with
the Ohio manufacturers, where they have a law which makes them
carry on their industries on a better and more cfficient plane.

In regard to child labor in the various States and the varying en-
forcement of the laws, referred to by Mr. Lovejoy, I was at one time
chief inspector of factories and workshops in the State of Illinois.
I found great numbers of children working at night—working ille-
gally, The superintendent of a glass-bottle company told me him-
self that this occurred once when he was rushed with work: A widow
had come to him bringing two little boys, one still in kilts and one in
knee breeches, She told him that their father had just been killed on
the railroad, and that they were penniless; and she wanted the older
little boy to go to work in the glassworks, where he would get 40
cents a day. The superintendent was pressed for boys, and said,
“T won’t take the biﬁger fellow alone, but if you will take the bab;
back home and put him into knee pants, and then bring them both
back in trousers, I will take them both.” She did so, and those two
little fellows, aged 9 and 7 years, began their work on the night shift,
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That was illegal. I prosecuted that concern for its illegal employ-
ment of children, I brought the officers before a local magistrate,
and the case was thrown out. Our magistrates in New York City
have done that same thing within a month, They have refused out-
right in the court of special sessions to consider a case they did not
wish to hear, I then brought suits against the Illinois Glass Co, in
four adjacent counties, and al! the magistrates refused to entertain
& case, It was not until after my term of office came to an end that
mf' successor be%an bringing cases in the northernmost counties of
Illinois, This glass company was down in Alton, in the south of
the State; and it was not until my successor adopted the method
of bringing the officers of that company and all his witnesses entirely
across the State to the northern counties that he could get a hearing
at all. I believe that, in the interests of the children, one of the
greatest benefits that would accrue from the passage of this bill
would be the transfer of cases like that from local courts, terrorized
by local large manufacturers, to Federal courts, where such ter-
rorism does not prevail,

STATEMENT OF MR. W. H. SWIFT.

Mr. Swirr, Mr. Chairman and gentlemen of the committee, I am
merely here to give my experiences, after {wo yenrs’ cbservation, in
that section of our country which, I am sorry to say, is one of the
most flagrant violators of any law that is made with reference to
the employment of young children. I have no desire to cast any
reflections on my State—I may say I am from North Carolina—and
I have spent two years going from factory to factory for the purpose
of sleeins whether or not a large number of young children were
employed.

The)CHAIRMAN. What is your relation to this subject?

Mr., Swirr. I am the secretary of the North Carolina child-labor
committee, the secretary of tie South Carolina child-labor committe
and have been for two years paid for my services by the Nationa
Child Labor Committee,

Now, if we should find that this law is constitutional and that it is
all right, then you will take into consideration whether or not it is
wise in this country to have a law forbidding the employment of
children under 14 years of age in the manufacture of goods to be
shipped in interstate commerce, and in mines under 16. T have spent
two years talking about this matter face to face with men who are
in the habit of using children for the manufacture of their goods.
So far as I now remember, I have never heard a single man, either
in North or South Carolina, claim that it would not be a good thing
for the child and for the community to forbid the employment of
children. The best reason why it would be good to have such a law
I heard expressed by a mountaineer. I was taking to a little body
of mountaineers about this matter, and after I got through a long,
skinny fellow got up and said, “ I have some folks who are working
their young ones in the mill, but I am with you, and I will tell you
whly: We are cattle raisers up in this country, and I notice when a
fellow gets a good heifer up here to raise fine stock he does not put
%ler to work.” That was his reason for being in favor of a restricted
aw.
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But, passing that over, the question will come how, in this coun-
try, are we going to be able to restrict the use of children in manu-
facturing establishments and in mines? There are just two possible
ways. It can be successfully done by the Federal Government. In
some States it can not be successfully done for a great many years
by the State governments. Some of the States, of course, will enact
and have enacted laws which forbid the use of children under 14
years of agoe or for more than el%ht, hours a day. In other States,
where the same goods are manufactured and come in competition
with the goods manufactured in the other States, they do not have
this law. There are other States which have an 11-hour law and 12
years as the limit, which is not observed. Take my State of North
Carolina, or South Carolina, the age limit is 12 for the employment
of children. The hours of labor are 11 hours a day for five days in
the week, with a short Saturday. I, myself, have scen children
under 14 years of age—I do not think they could have been over 13
and, perhaps, not over 12—working 12 hours all night long, and I
was informed they did not even stop for a midnight lunch. In other
words, North and South Carolina are engaged largely in the spin-
ning of yarns; that manufacture has become a tremendous industry
in our section—95 per cent of all yarns spun in cither of these two
States, or all cloth woven in those States is spun or woven by the
work of children under 14 years of age; in a large number of cases
under 13 years, and in many cases, from personal observation, under
12 years.

South Carolina has enforced pretty well the age limit of 12 and the
11-hour day. To show you how this thing works: In 1925 we passed
a law in North Carolina that no childé under 12 years shall be em-
ployed; that after 1907 no child under 13 should be employed, except
in an apprenticeship capacity. Now, I think any reasonable man
would understand that it was meant that after 1907 there should be
fewer children than in 1903, but the fact is that as soon as we passed
that law every child engaged in the manufacturing of cotton in
North Carolina took an “apprenticeship.” So we should not have put
that exception into the law. Why did that occur? It occurred for
this reason, and this is the ruling reason: A certain number of our
people wanted to use children in the manufacture of goods. A cer-
tain other number of our people, either through ignorance or what
they consider to be poverty, feel driven to employ their children.
We have had in my gtate a great many agents come into the State,

_into the rural communities, and tell our farm people who were not
very successful what a good thing it would Lg to live near the manu-
fvcturinﬁ establishments and put their children to work. The re-
suit is that thousands of our people have moved to these manufac-
turing establishments and have been in a measure successful, but a

r.rt of their success is based upon the fact that that part of their

amily between 12 and 14 have been working 11 hours a day in order
to bring in the money which they make.

The Cuairman. Mr. Swift, can you tell us who seem to be the
worst o;fenders as parents in that respect—the colored or the white
parents

Mr. Swirr. We have no colored factory workers in my State at
all; no negroes, so far as I know, except one silk mill. No colored
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peop%o work in the manufacturing establishments. They are white
eople.
P Mpr. Maner. Are they native white or immigrants?

Mr. SwiFr. Ninety-nine and nine-tenths per cent——

Mr. Mauer (interposing). Are native white? .

Mlxi. Swrrr. Yes, sir; we scarcely have any foreigners down there
at all.

The Cuairman, Is it a fact in the South that the colored children
do not work in those mills and the white children do?

Mr. Swrrr. Yes, sir.

Mr. Paumer. Why is it? .

Mr. Swirr. Well, sir; we do not want colored {)eople in our mills,
I think it has been tried, but it was not successful.

Mr. Maner. They prefer to kill white children instead of colored
children? . )

hl\l{dr Swirr, Well, that is going a little far; but they use the white

children.

The Crairman. That means that the little colored children play
around the streets and fields and the white children are at work.

Mr. Swirr. Yes; it means more than that. I do not want to
reflect on the State, but I have seen a great many strong, robust
negro children, 12 to 14 years of age, on their way to school, while
the white children were working from 6 in the morning until 8 in
the evening.

Myr. Maner. White children?

Mr, Swirr. Yes, sir; but I must not talk too far, because I have to
go back home.

The Ciairyan. It is your duty to tell this committee all you can.

Mr. Swirr. I am doing it as I have seen it. You ask me why that
is. I give it to you as my opinion that children in this section of
our country—in my section—will not get ample protection within
the next 5 and, X think, 10 years, unless the Federal Government
gives it to them. Having for two years gone hard up against this
proposition I am thoroughly convinced that if you leaveitasitisand
go there in five years you will find plenty of children under 14 years
of age at work.  We have had this law protecting children up to 12
since 1905. T have seen many violations of it. So far as I now
know, there has not been in my State but one prosecution for the
employment of a young child. The reason of it is because the manu-
facturers are influential. They control the thought, and I think
they will do it for some time. :

There is another point on this. The reason we do not do it is this:
North Caroling and South Carolina are adjacent. If in North
Carolina we undertook to change the age limit and the howrs we
are niet with the proposition that South Carolina has not done it,
and the people will move across the line, and then when we go to
South Carolina and suggest that we change the age limit they say
North Carolina will take all our wealth. A law of this kind will
solve the problem, so that North and South Carolina would be work-
ing on a fair basis and fair with every other section of the country.
I can not see any way by which it can be done successfully except by
the Federal Government, and it will be done wisely that way. Take
this as a case: You indict a man in my State. He would be indicted
in the county in which the offense was committed and a jury gotten
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from that county. If he was tried in the Federal court the jury
would come from several counties, and if he violated the law he
would be found guilty. .

The CuairMaN. Have you traveled pretty extensively through the
different States? :

Mr. Swirr. I do not know anything of any State except North
and South Carolina, except Virginia. You take Virginia. It has
a higher age limit than we have—two years higher than North
Carolina. I remember passing from a small village in North Caro-
lina over the line into Virginia. It looked like going into a new
country. These North Carolina villages look as tﬁough school was
just letting out when the children come from the mills.

Mr. Noran. Is there any scarcity of white children in North and
South Carolina for the mills?

Mr. Swirr. I understand there is considerable demand for chil-
dren there.

Mr. Noran. They might experiment with the colored children.

Mr, Swirr. I doubt it, because I do not think our white people
would work with the colored people in the mills.

Mr, Norax. I thought possibly the reason for that was that the
white children were more proficient.

Mr. Swirr. I think there is something in that.

Mr, Norax. If there was a scarcity they would not hesitate in
making some provisions to exploit the colored children, even to the
extent of segregation. I do not suppose it is any consideration for
the feelings of any of the children that prompts the employer not
to employ the colored children?

Mr, Swirr. No; I do not think that; and it is not willingness to
hure any of the children. They simply started in the business when
they worked up to 13 hours a day, and they have to go slow in
getting out. :

Mr. Norax. That probably accounts for some little scarcity.

My, Swirr. And then another thing: IFarming has been looking
up down my way and a great many beople are staying on the farm
and we have done a litle work among these people.

Mr. Kearine. What is the sentiment in the communities in which
these children are employed?

Mr. Swier. It is generally favorable to employment. That, in
my opinion, is the worst feature of it. T know the loss of a child is
a great thing. I think it is a loss to the business. Tn my opinion,
the worst feature is to have certain communities in your State think
it is all right to work children. That undermines more than any-
thing else the standard of the whole community life.

Mr. Manee. Are the parents who approve of the employment of
their children illiterate?

Mr. Swirr. Yes, sir; as a rule; some of them are poor.

The Crairman. They grow to be dependent on the child’s labor
in & degree?

Mr. Swirr. Yes, sir.  In most cases, I think, they move to the
mill for the purpose of making the children contribute largely to
the support of the family.

The Cuamyan. It does not always mean the parent is lazy?

Mr. Swier. Not always, but, unfortunately, it frequently does.
But there is another side of it. I hold in my hand a part of a report
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from the department of labor of my State. The per cent of children
in 50 mills in my State runs from 16 to 80.

Mr. Pavyer. Children of what age?

Mr. Swirr. I can not tell you; nobody knows whether it is 16 or
18 or 21. I hope it is 21, but you see our department of labor is a
joke. We have pretty good mine inspection. We have only four
mines, and I think two of them are shut down; but when it came
to regulate the employment of children in factories we bound the
hands of our own officers, and they will keep bound unless the Gov-
ernment steps in. And, speaking of my own State, I think a large
body of our people feel that it is time, since we can not do what is
right for ourselves, and since these boys and girls are as good people
as this country affords, for this Congress and this Government to
give to our boys and girls the same chance as the majority of the
children of this country have.

(The committee then took a recess until 1.30 p. m. same day.)

AFTER RECESS,

The Cuairyaxn. You may proceed, Mr. Patmer.

My, Panyer. Mr, Chairman and gentlemen of the committee, I
desire next to introduce Mrs, John B. Webb, a representative of the
New Jersey State Federation of Women’s Clubs.

STATEMENT OF MRS, JOHN B. WEBB, REPRESENTING THE NEW
JERSEY STATE FEDERATION OF WOMEN'S CLUBS. :

Mrs. Ween. This is a most unexpected honor, Mr, Chairman, and
I regret to say that I am not prepared to offer anything to the
committee at this time. I only come to you to plead, in the name of
all the women of the State of New Jersey, for the children of the
Nation, We have a %)rob!em, as you know, with child labor in many
places in the State of New Jersey, and we feel we can not meet these
problems without the aid of a bill of this kind; that otherwise we
can not protect the children. We are trying to frame some child-
labor bills there which will cover the interests of the chitdren and
protect them, but we find it is going to be almost impossible to get
such a bill through unless we have back of us this Federal bill.

I am not prepared at all to make any statements about the condi-
tions in New Jersey. I think, perhaps, those are quite familiar to you
all, but I do appeal to you, in the name of the women of New Jersey,
to help us pass this bill to protect the children.

STATEMENT OF MISS JULIA C. LATHROP, OF THE CHILDREN'S
BUREAU, DEPARTMENT OF LABOR, WASHINGTON, D. C.

Mr. Paryee. Mr, Chairman and gentlemen, T take pleasure in now
presenting to you Miss Julia C. Lathrop. who is, ax we all knew, at
the head of the Childven’s Burean of the Department of Labor.

Miss Latugor. Directly the bwrean was organized. its corvespon-
* dence vevealed afresh a country-wide desire to get rid of child labor,
a conviction that there must be abolished any condition which de-
frauds the child of his vight to education and a faiv start in life.
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In addition to the correspondence, which showed this very wide
popular feeling, last year it was my duty to go much about the
country stating as well as T could the purpose aud scope of the bureau
and I found everywhere groups of people very deeply interested in
the question of preventing chi‘d labor, persuaded that it is the duty
of the public, not merely negatively to abolish the premature labor
of children, but to provide those opportunitics for the just de-
velopment of every child which the ideal of a sound democracy re-
quires. These were people not always skilled in legislative wisdom,
but who were only waiting for the passage of such a measure as this
to take hold of the task of substituting for the labor of children the
training which is their due, of pulting child training in the place
of child labor. The passage of such a measure as this would un-
doubtedly signalize a distinet and immediate advance in the pro-
visions for the hygiene and education of children.

The CuarMax. You are perhaps prepared to give an opinion
upon a question like this: Do the medical authorities find it to be a
fact that the stress of continuous labor, industrial labor, affects the
growth of the child, the ordinary physical development of the child?

Miss Latnror, T think that all European and American authori-
ties alike agree upon that. Of course the labor of children is very
largely surrounded by such other disadvantageous conditions outside
of the factory as go to make the factory injury. from impure air or
overspeeding, cven more disadvantageous o the child than if the
child came from a happy and luxurious home, to which he or she
returned, where health and comfort were preserved in every respect
outside of the hours of labor.

The Cuamyax. What age or period of the child’s life has been
indicated by the physicians as the appropriate age at which labor
could safely begin?

Miss Laturor. T am not aware that there is any uniform decision
by the medical profession on this matter, but T notice that every
year those who study most cavefully the growth and development of
American children push that age further and further ahead,
whether they are educators or whether they are physicians, or
whether they are interested in any form of civic improvement where
the interests of the child are concerned.

The Cuamryaxn. T do not know whether that indicates a general
sympathy for childhood or whether it indicates a medical opinion
as to the fact.

Miss Larniror. T think it very emphatically indicates a medical
opinion. Such material as was gathered by Josephine Goldmark
in her book on Fatigue and Efliciency is testimony in that par-
ticular. There are many medical opinions and brief studies scat-
tered through the whole literature of child labor. but thus far, with
the exception of the volume on Fatigue and Efficiency, I know of no
general compilation.

Mr. Paryver. Mr. Chairman, may T ask a question?

The Cuardax. Yes; certainly.

My, Pavver, Miss Lathrop, everybody recognizes there are certain
“inds of labor which are healthful for young growing persons.
‘There is no attempt being made anywhere, through Europe or any-
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where else, to build up a sentiment against labor of all kinds for
children, is there? . ]

Miss Latnrop. I suppose there is everywhere an effort being made
to build up a sentiment against labor for children during the years
in which the consensus of educational and medical opinion alike
indicates they should be going to school, gﬁtting the training of the
hand and mind alike, which will enable them to make the most of
their resources later in life.

Mr. Paryer. It is recognized that labor in the summer time, in
school vacation, any outdoor healthful pursuit, is not necessarily
detrimental to a child’s welfare?

Miss Laruropr. Under proper regulation as to hours and super-
vision I think that would be recognized.

Mr. ParMer. The whole evil arises out of the exploitation of chil-
dren in mills, factories, mines, quarries, and all that sort of thing,
where every day’s labor decreases the moral and physical efficiency
of the child. .

Miss Laturor. I do not know that it would be a popular thing to
say, but it is my opinion children may be exploited on the farm as
well. But that certainly is not within this bill.

Mr, Payex. How far has your bureau gone in the investigation
¢f this child-labor proposition, so far as gathering statistics may be
concerned?

Miss Laruror. I should like to explain to this committee the atti-
tude of the Children’s Bureau. The bureau was confronted by the
ficld marked out for it by this committee, namely, to investigate and
report upon all matters pertaining to the welfare of children and
child life among all classes of our people, and at the same time by
the fact that its staff consisted of 15 people and its appropriation
$25.640. At the same time the $300,000 investigation by the Bureau
of Labor into the labor of women and children was still not entircly
published, and it seemed grossly absurd to put the two field investi-

ators provided by the law for the Children’s Burean on this sub-
ject ; so that we did not begin our field inquiries by further investi-
gation of child labor. We have, however, one member of our stail
whom we designate within the bureau as expert upon industrial mat-
ters, and who 1s now carrying on inquiries as to the method by which
labor rertificates are granted and as to the frequent changes in the
work of children between 14 and 16, as to how far such changes are
educationally valuable or demoralizing to the child.

The Cuairmax. Is there not a publication of the Department of
Labor on child labor forthcoming and ready for print?

Miss Latnror. Of course they have published certain material on
child labor. The full report on woman and child wage earners in
the United States contains much material on child labor, and in
the reports on the glass industry and textile mills there are special
sections on the relation of Inbor to health. Thus on pages 385-386
in the report on the textile mills (Vol. T) the greater liability of
children to accident is shown, and pages 47-59 of the report on the
glass industry (Vol. ITT) describes the areat physical strain of the
work for boys, and pages 433417 the relation to health of the work
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of girls in this industry. Volume XIV, on the causes of death
aniong women and child cotton-mill operatives, is suggestive in this
connection. T have been told that it is intended to make a popular
condensation of all the reports. I do not know how this is pro-
gressm{r. .

Mr. Hawrey, May T ask a question, Mr, Chairman?

The Cuamraran. Certainly.

Mr. Hawrry. There is in the world a growing sentiment in faver
of vocational education. You have been interested in that?

Miss Laturor. Very greatly.

Mr. Hawerey. There is nothing in this bill that would interfere,
you think, with the carrying out of that plan of vocational education?

Miss Laturor. If I did not think the bill would greatly serve
that end I should be absolutely against it. There is appended hereto
a stateracnt prepared by Dr. Arthur Reed Perry, of the Burean of
Labor $tatistics, under direction of Dr. Royal Meeker, the commis-
sioner of the bureau. I think this statement is unique, and feel that
I can greatly clarify my statement by adding it.

There is now belng prepared by Arthur Reed Perry, M. D., through the
United States Bureau of Labor Statistics, an extension of his 1905 to 1907
study oY factors that shorten lives of woman and child operatives in cotton
manufacturing cities (published as Vol, XIV of the nineteenth volume report
vpon woman apd child wage carneirs, 8. Doc. No. 645, 61st Cong., 2d sess.),
that will be based upon accompanying circumstances or phenoniena of the lives
of all parsons aged 10 to 54 years dying in Fall River, Mass., during the semi-
decade 1908 to 1912—the initial study (Fall River) in a survey series of antl-
longe:'liy causes in manufacturing citles of foremost rank in the several in-
dustries,

Possibly the most conclusive argument against allowing children under 16 to
work Is the showing, both in Vol. XIV, p. 72, and in this coming supplementary
study of Dr. Perry’s, that girl cotton operatives (most of whom even in New
England, prior to 1912, began millwork before thelir fifteenth birtaday) after
workiog: in the mill only a few years have become very much more linble to
die than holds true of the aggregate other girls of their city of the same age.

Table 84, page 400, of this Volume X1V, shows that a sixth (16 per cent)
of the female operators dying from tuberculosis witkin the cities included in
that stuiy began millwork before they were 13 years of age.

Tenacity of life is at its zenith around the age of puberty. Conditions must
be superlatively bad, therefore, in order to kil outright children either near
the age of 14 or those on the threshold of youth in the post-puberty age
perfod, 16 to 19.

Vitality conservation quite as much as stature fncrease Is the function of
adolescence.

This i3 the period, therefore, during which shoudd be Jeitlously safeguearded
for the ¢blld his inhierent right, perquisite, pleasure, and duly to accwmalate
and save from nature’s gifts of vitality, lavishly bestowed wpon him Jdaiiy. a
store thet later Artwn upon will predicate a favorahle issue over misforinne
and accldent, stress and disease,

Nevertieless advantage has heen taken of their tenacity of life to itmpose
upon children working days so long, tasks se unsuitable. or workshops so un-
byglenle chat, barely to exist as he is, the child is ohliged cach day to drasw upon
and use what nature intended for present growth and for jater emergency
use to in3ure longevity.

For evon in these childhood, post-puberty. and youthful years of desiznad
vitality-p’enty apparently for some operative yirls the exigencles of dally living
already bad used up thelr reserve strength, because in three cotton manufac-
turing citles during a perfod of three years the number of deaths from tuher-
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culosis to each 1,000 girls of each desiguunted occupation class of specitied age
Volume XIV shows (‘Table VI, p. 198) to have been as follows:

Mortality from tuberculosis among
females of Fall River, Mass., Man-
ﬂmlw?n N. ., and Pawtucket,

LI,

1905-1907.
Age groups.
All other
Cotton op- _ | Total both
eratives, (nfi'}"gs’;_“‘ classes,
Death rates: N
10todd. .. ieeaa... tesssseeasessrecassanscasans PO oens]
158019, cccciiiinnncienrnnne..

Operatives thus, of the most youthful age group were four times; those of
the post-puberty group were twice; and those of the youny adult group—20 to
24—were about two and a half times as linble to dle from tuberculos's as were,
respectively, the girls of like age that «id not work In cotion mills. It must
be remembered that one-lalf of all female operatives are aged 13 to 24 and that,
therefore, this group is a fair sample of the cotton industry.

It Is scarcely less than obvious that the groups 15 to 19 and 20 to 24 togetiier
comprise about the very earliest age period in which ** premsoire age at be-
ginning wage earning,” or ocenpation, childbearing, or, in fact, any other life
incldent or accompanying cireumstanee. however debBitating, contl have so
(;eplﬁtecl o worker's native store of resistance and vitality as to have resulted in
death,

And yet Volume XIV has shown, furthermoere (‘Table 52, p. 323), that thus
carly in life, exerclse even of the natural function of ehililhearing, by Palt River
operatives of 103 to 1907 was attemded with an enormously greater hazard to
life than it was for nonoperatives similarly sged.  (Operative mte from pavturi-
tion .56 per 1.000 of whole popalation aged 15 to 24 : nonoperative, rate from the
sune eause 6 per 1,000 of whole popmlation agat 15 to 24.)

Moceover, the same table shows that the whole Hability of female operatives
aged 15 to 24 to die from any and all causes (5.39 per 1,000 was more than
one a2ud three-quarters times as great as obtainad in the case of nonoperative
rirls of the same age (2496 per 1.000).

Ohviously it may be abjected that theve is o appreciable degree of inequity
in camparing the death rate of a class—the eperatives—all of wlhom work,
with the death rte of nonoperiative girls of the sime age, since some of the
latter ave not wageworkers,

The excess hazard of the operatives, however, Is o cnoimouns as more than
to offset any unfairness in the comparison.

To guard apainst even the possiblity of misappreliension perhaps it should
be pointed out also that there is & considernlle degree of probable unfalrness
in comparing, as respecis theiv hazard from parturition, the whole class of
operatives with that of noneperatives, frrespective of conjugal condition,

Boecirre, theogh at the age of 15 to 24 the female population of Fall River,
puvrried sl shigle together, Is almost equally divided hetween operatives and
nonoperttives, it is extrenely likely that operatives constitute a consideriable
majority of the whole married population of this young-age group., Still the
comparison, though admittedly fnexaect, ean not mislead, because (all) opera-
tives. ns hax been noted albove, were 10 tiimes as Uable to die from chiidbirth
as were (all) nonoperatives of the same age, and there Is no probhabllity that
married operatives were anything like 10 times as nunterous, even fn age growp
15 to 24, ax were the married nonoperatives,

It is now becoming in some degree appreciated how much misery and inefli-
clency result from long-unvecomized defective vision, and how Jarge Is the
numher of aleaths in middle and fater life that basicilly are attribmtable to
unidentitied lestons caused i childhond by the so-called mild comtagions dis-
eises —ax eastes anld whooping congh---ax well as to the severer vnes--searlet
fever. diphthieria, prueumonia, tonsititks, and intdnenza.
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Hence accompanying the erusade for a high age limit for beginning wage
earning, and of no less value practically in conserving health through preven-
tive measures, should be & demand for an * employment physiclan " with power,
after a thorough pbysical examinatton of applicants, to refuse nn employment
permit to anyone until crippling defects of vision, nutrition, or disease shall
bave been corrected, and to withhold from any applicant n permit to work in
such industries us shall be deemed grossly infinleal to the applicant’s longevity.
The applicant, for example, with inciptent tuberculosis should be withheld from
caployment in judoor dusty occupations, and he with a leaky heart valve
should be kept ont of the heavier and physically more strenuous trades. More-
over, whenever change of employment is sought it should be the physiclan's
duty also to reexamine each such applicant and to grunt or refuse a certificate
for reemployment, whetlier in the saine or in a new fndustry, wholly with vefer-
ence to the applicant’s physical condition at that time. Incidentally, through
such reexamimitions ultimately there may be learned much respecting the
effect of occupations upon the liealth.

(Respectfully subiniticd Mareh 18, 1914, by Arthur Reed Perry, M. D.)

STATEMENT OF MR. JASPER YEATES BRINTON, OF THE PHILA.
DELPHIA BAR, PRESIDENT OF THE PENNSYLVANIA CHILD
LABOR ASSOCIATION.

Mr. Panser, Mr. Chairman, I desire to next present to the com-
mittee Mr. Jasper Yeates Brinton, a member of the bar of Phila-
delphia and the State of Pennsylvania, and president of the Penn-
sylvania Child Labor Association.

Mr. Brinton. Gentlemen of the committee, from Pennsylvania
we come to this hearing with high hopes. Session after session at
our legislatures we have been met by the cry from the manufac-
turers, “State legislation is unfair. You ask us to compete with
other States of different standards. This interstate competition will
ruin our business. If we must advance, let us advance together.”
It is to meet this argument, which however unfounded in fact it may
be in any particular instance, is yet the most effective argument that
confronts the child-labor cause in America to-day, that this bill has
been intrgduced, and you can believe that we, in whose ears it is
still ringing, come with a peculiar conviction and enthusiasm in
support of this effort to lend Federal aid to what has become a
truly national evil.

For let me remind you that it is from the Federal Constitution
that every manufacturer is guaranteed the right to ship his goods
freely into whatever State he pleases. By its wise prohibition no
other State may lift a ban against him at its borders, whatever
unet}(ual advantage he may have enjoyed or from whatever inhuman
working conditions his product may have sprung. The Nation may
do this (anad has done it in the convict-labor clause of its tariff laws)
under the powers surrendered to the Siates by Congress. But not
so the States themselves, who have parted with this power. There
was a day when this was otherwise. But it was an evil day. It has
been called the critical period of American history. The States
could then prohibit as they choose, and it was largely due to the
evils which attended the lodging of this particular power in so
many sovereignties that the new Constitution was adopted, in which
for the good of all it was surrendered to the National Government.

The condition which confronts us to-day is therefore in actual
fact largely n problem of interstate competition throngh interstate
commerce; a condition emphasized in overy child-labor campaign iu
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every State; a condition certain to grow more hopeless as conditions
of competition become constantly more intense. Interstate com-
merce is at the root of the evil as it exists to-day. The interstate-
commerce power alone is adequate to effectively relieve it.

Muy such power be constitutionally invoked, as in the bill which
is now before the committee? Or rather (assuming that the passage
of the bill is to the interests of the people, and if it is not so it
will not be passed), can such a case Le made against its constitu-
tionality, that it is the duty of Congress to antic?nte a certain ad-
verse decision by the Supreme Court and therefore to defeat the
measure?

Nor is it common experience that a problem carefully and accu-
rately stated is often a problem half solved. 'To avoid covering
unnecessary ground, let me therefore spare a few minutes at the out-
set of our discusston, in endeavoring to reduce to its narrowest limits,
the precise question we have to meet. For surely, so far as the
Supreme Court has rendered decisions covering any features of the
situation presented by this bill, we need waste no time in going
behind those decisions, but may use them as a starting point of our
discussion to-day. How far, then, have these decisions gone? What
conclusions can be incontrovertibly drawn from them? What differ-
ence, if any, is presented in the actual facts between the decided
cases and the act before us? And what, then, are the considerations
to which we must look for light as to the application of the principle
found in these decisions to the legislation now proposed?

To put the matter as briefly as possible, I Legm by asking you
to have in mind two comparatively recent laws, one of which has
been conclusively sustained by the Supreme Court in a decision
familiar to you all; the constitutionality of the other of which has
been affirmed by many of the lower courts and assumed in discus-
sions of that act before the Supreme Court and tacitly accepted by
Congress and the Nation.

I refer to the lottery act and to the food and drugs act, from the
principles of which I ask you to note these tw. incontrovertible
conclusions—conclusions sustained by numerous prior decisions, with
the recital of which I will not burden you—equally applicable to the
case before us.

The first is, that lottery tickets and misbranded goods are articles
of commerce, and the second is, that regulation of interstate com-
merce in these articles may take the form of prohibition. ,

Now, you will, of course, note at once that there is a considerable
distinction between these two acts and those earlier acts, familiar to
you all, which have prohibited the carriage of articles likely to en-
danger commeree itself, as, for instance, nitroglycerine, or loose hay,
or other combustible materials. In these acts the prohibition was
designed primarily to protect the people from dangers incident to
the physical carriage itself. In the two later acts, however, with
reference to lotteries and adulterated and misbranded food products
(as also in the case of those various other acts relating to falsely-
branded dairy products and condemned carcasses of animals, and
quarantined articles and obscene literature), it is obvious that the
courts have passed beyond the consideration of a danger to commerce
ihherent in the articles, and have looked to a possible injury to the
public resulting from the future use of the articles by the consumer,
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after commerce has been terminated. The use of lottery tickets is
calculated, in the judgment of Congress, to debauch the public morals.
The circulation into commerce of misbranded and adulterated goods
is calculated to deceive and injure the people who use such goods.

The single question, then, which presents itself is this: Can a con-
trolling distinction be drawn between a power in Congress to pro-
hibit the interstate transportation of articles adapted to deceive or
defraud the consumer, or injure his health, or morals, and articles
whose manufacture has injured the health and morals of the children
employed therein? In other words, may Congress look forward to
the effect of such articles upon the consumer for whose benefit they
are produced, but not backward {o the effect of their manufacture
upon the worker and the industry by which they are made?

In answering this question, it is. important to remember at the
outset that we are concerned solely with the problem as to whether
the proposed legislation is or is not a regulation of interstate com-
merce, within the meaning of the Constitution. If it is a regulation
(and does not violate some specially protected right under the Con-
stitution) it is constitutional. If not, it is not constitutional, and the

uestion as to whether it incidentally affects the conditions of manu-
acture in a given State—conditions over which Congress itself has
no primary right of control-—is altogether beside the point. I say
it is important to remember this, for at the bottom here is to be found
the real sourece of all the objections that have been made in the past
to legrislation similar to that now hefore you.

Tt is an argument, indeed, which has, as I se it, for once deceived the
legal judgment of so great a lawyer as our last President—and when I
say this I speak with a sincerity of respect born, not from political
agreement, but from a personal study of every judicial decision which
this great judge wrote. Sometimes, indeed, I wonder if any other
soul alive, except himself, can say as much as this. But here, as in
other matters, we have disagreed.

In a few sentences, in his recent little volume on popular govern-
ment, he attacks the proposed bill, and sums up his argument in this
sentence:

“Tn other words, it seeks indirectly, and by duress, to compel the
States to pass a certain kind of legislation, that is completely within
their discretion to enact or nci.”

Mr, Iawrey. What is he referring to?

Mr. Brintox. This sort of legislation. That quotation is from his
little book entitled *.Popular Government.” It is published by the
Yale University Press.

Let me call attention to this fact: “ To compel the States to pass
a certain kind of legislation.” T want to impress that npon the
commillee, beeause it is an argument that has been bronght up and
will be brought up again.  But this bill does not compel the States—
does not invite the States—to pass any kind of legislation.  Abso-
lutely it is an ineerveel statement. The bill coneerns itself only
with the legislation by Congress, and only with that phase of com-
meree that is under the sole jurisdiction of Congress. and in so far
as it is true that it indiveetly affects conditions in the Stutes. this
fact is equally true of the food and drugs net and 2 dozen other acts
of <imilar nature. T ask yon to consider that ohjection,
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;Phe CuairMan. Of course, as a lawyer you want to meet the diti-
culties.

Mr. BrixtoN. That is what I am here for.

The Cuaryax. In that connection I want to suggest hypotheti-
cally this state of affairs: In dealing with the question of pure food
you have presented a problem like this: The State in which the
goods were manufactured had no power to legislate with reference
to their interstate commerce.

Mr. BrintoN. Precisely.

The Cuairman. The State to which they were consigned and in
which the consumer lived, whose health might be affected by their
use, had no power to deal with the interstate commerce in such
matter. There was only cne legal power, therefore, that could
effectuate the object of restricting the interstate commerce in pure
food, and that was the power of Congress. Does that legal fact
present itself here? A State that now has no 14-year or 16-year

rovisions might enact a provision, and they would be legally af-
ected. A Sta.c where the article is manufactured might do so.
That presents the legal difficulty, although I recognize the compe-
tition fact is a donmnant circumstance. I would like to hear you
with reference to that situation.

Mr. Brixtox. That is what we want to meet here. IBut the State
certainly has the ri%ht, in the first place, I think, Mr. Chairman, to
prevent the sale within its borders of foods or drugs which are going
to injure the health of its people, irvespective of whether they are or
are not articles of interstate commerce. That was decided in the
oleomargarine cases. While until the Wilson act was passed sur-
rendering certain of the rights of Congress, the State could not pre-
vent the sale of whisky imported from another State, the rule is
different in the case of poisonous food products. Their right here
arises from the same power as their right to pass child-labor laws.
The analogy is just the same. They-have a right to protect them-
selves against child labor, if they want to do so, so far as it is confined
to their own State, and they have a perfect right to pass their own
food and drugs act, have they not ?

The Cuairmax. I might have some doubt about that. The State
of Pennsylvania would have the power, for example, to say that
diseased meats should be subject to certain disposition, after they
reached the State. That is yowr position?

Mr. Brixtox. Yes; after they reach the State, because, under the
police power which applies to all goads coming into the State, it
could regulate anything affecting the health or morals of the people.

The Ciammmax, And that answers the suggestion that only Con-
gress could have dealt with the pure-food situation?

My, Brintox. But the point I want to make is this, that the pas-
sage of the pure food and drugs act certainly has the effect of
establishing a national standard for the States. The State might
not want te have that national standard. The State might say, “We
do not want any of these standards in our State. We are self-
governing.”  But that is only the indirect result, is it not? The
passage of the food and drugs act may, therefore, raise the standard
of all the States, because nobody can make up drugs to pass out
of the State that do not comply with the national standard; and, of
course, we are only considering it in the broad view. and assuming

4
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that most manufactured articles are made with & view to the possi-
bility of their entering interstate commerce, 1 say the indirect re-
sult of the food and drugs act is to lift the standard for the States,
and the indirect effect of this is going to be to lift the standards
of the States, and that there is no difference whatever between them
on that score.

And yet no one has seviously objected to the foed and drugs act
upon this account.

The argument, then, looks to an incidental effect, that ignores the
inherent nature of the law as a prohibitory commerce act, and its
limitations to a sphere strictly within the control of Congress.

This proposition has been clearly stated by one of the most dis-
tinguished authoritics on constitutional and administrative law in
the United States, Prof. Frank J. Goodnow, of Columbia University,
now constitutional adviser of the Chinese Government and president-
elect of Johns Hopkins University, in a small but very notable vol-
ume entitled ** Soctal Reform and the Constitution,” in which he un-
cquivoeably declares in favor of the proposed legislation. let me
give you his words. After referring to the provision of the Consti-
tution that the laws of Congress made in pursuance of the Con-
stitution shall be the supreme law of the land. Prof. Goodnow makes
this statement :

Men's minds are peculiarly twisted when they argue, under a constitution
containing such a provisfon, that a regulatlon purporting to be a regulation of
fnterstate comnierce Is not such beeause it will necessarily have the fncidental
effect of regulating cenditions of manuficture. The only reason why it will
have this incldental effect 1S because in the economic conditions of the present
day manufacturing has ceased to bé a State, and has become an interstato
matter. A State with no faclory legislation can, in the present conditions of
futerstate transportation, underbid a State which serlously attempts to Im.
prove the conditions of manufacturing. The denlal by the Federal Government
of the right of the States to protect their laboring population against competi-
tion based on cheaper and lower conditions of labor, really makes it jncumbent
on the Federal Government to cxercise its constitutlonal powers to the fullest
estcm' in the interest of the laboring classes, which the States can no longer
protect.

The Crammisx. As an original proposition, without reference to
the effect upon the employment o'fl the child, would Congress have
the power to say, with pure reference to commerce itself, that condi-
tions which render participation in that commerce by the manufac-
turers of the different States unequal and discriminatory should be
eliminated, and might not that condition be the employment of child
lahor in one State, prohibited in another?

My. Brixton. I think the argument must go to that extent. 1
shall come to that in just a moment. T want to meet that very ques-
tion as to how far it is going to lead us. But for a moment I would
like to return to the question I was discussing.

Is there a substantial distinction in principle between an act of
Congress which regulates interstate commerce in an article with re-
spect to certain qualities likely to affect the consumer. and an act
which regulates commerce in articles with respect to the effect which
the manufacture of such articles has had upon industry and the
labor employed therein; in_other words, is the protection of in-
dustry—the conservatior and protection of its labor—-a proper sub-
ject in whose interest may be enlisted the interstate commerce power
of the Constitution?

14778—14—+4
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For a denial of any such valid distinction let me quote from a
recent unpublished article by Prof. W. W. Willoughby, of Johns
Hopkins University, lately president of the American Academy of
Political and Social Science, and, like I’rof. Goodnow, one of the
leading authorities in the country upon constitutional and admin-
istrative law. In an earlier treatise upon constitutional law Prof.
Willoughby expressed a doubt as to the constitutionality of the
legislation now proposed. In the article to which I refer, however,
he presents in no uncertain terms his later opinion in support of this
legislation :

The distinction between conditions of production and purposes, or modes of
use, of commodities, though a real one will probably not be held controlling.
In neither case has Congress a direct regulative power—over neither the condi.
tions of production nor the mode or use of consumption. If, therefore, in
elther case. the prohibition can be construed to be, In fact, a regulation of
Interstate or of forelgn commerce, neither the ultimate effect nor the leglslitive
intent embedied In the law mway be inquired into by the courts. In result,
then, it is to be admitted that the iottery case is authority for the doctrine
that interstate carriers may be prohibited from carrying, or shippers or manu-
facturers from sending, fom State to State and to foreign countries, com.
woditles produced under conditlons so objectionable as to be subject to control
u8 to thelr manufacture hy the States under an excreise of thelr police powers
or of a charicter designed or appropriate for a use which wmight similarly be
forbidden by law.

Is this conclusion correct? Does the protection of industry, then—
the protection of the manufacturer and the protection of the worker
who produces these articles of commerce—fall within the rightful
function of the interstate commerce power of the Constitution?

With this precise question before us, in the light of what I have
said, let me invite your consideration for a few minutes to certain
propositions which, to my mind, have a very important bearing upon
the interpretation of this clause. o .

The power +f which we are speaking is to be found in some 21
words of the F:deral Constitution, as follows:

The Congress shall have power * ¢ ¢ to regulate commerce with for-
elgn natlons and amoog the several States and with the Indian trives.

As you will see, three powers are hers included in a single sen-
tence, of which the power which we are now considering appears as
second among the number. . .

Obviously there is nothing in the wording of this clause to suggest
a distinction between power to regulate commerce with foreign
nations and the power to regulate commerce among the several
States, and, as & matter of fact, it has been repeatedly declared that,
9o for as the phrase which I have above referred to is concerned, this
power is identical, L

Says the gréat Marshall in Gibbons ». Ogden, that tandmark on
the interstate commerce clause: “ * * * the power over com-
merce with foneuirn nations and among the several States is vested in
Congress as absolutely as it would be in a single government having
in its constitution the same restrictions in the exercise of the power
as are found in the Constitution of the United States.,” (9 Wheaton,
194.)
Says Mr. Justice Johnson, in the same case (9 Wheaton. 228) :

The power to regithite foreign commerce is eiven in the same words and in
the scume hreath, a2z it were, with that aver the vomterce of the States, and
with the Indian trives, bt the haguage which geants the pewer as to one
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description of connnerce, grants it to uli; and, in fact, If ever the exercise
of a right or acquiescence In a construction could be inferred from contempo-
raneous and continued assent, it is that of the exclusive effect of this grant.

Says Mr. Justice Taney in the License Cases (5 Howard, 504,
p. 578):

The power to regulate comnicrce among the several States is granted to
Congress In the same clause, and by the same words, ns the power to regulate
comnerce with foreign nations; and coextensive with it.

Says Mr. Justice Matthews, in Bowman v. Chicago & North West-
ern Railway Co. (125 U. S., 465, p. 482) :

A power conferred upon Congress (o regulate comnierce among the States is
indeed contained In the same clause of the Constitution which confers upon
it power to regulate commerce with foreign nations. The grant Is concelved in
the same terms and the two powers are undoubtedly of the same class and
character, and equally extensive,

Says Mr. Justice Bradley in Brown », Houston (114 U. S,, 622,
630)

The power to regulitte commerce among the several States is granted to
Col}gress in terms as absolute as is the power to regulate commerce with forelgn
nations,

ggg's the same Justice in Crutcher ». Kentucky (14t U. S., 47,
p. 58):

It has frequently been lald down by this court that the yower of Congress
over interstate commerce Is as absolute as it 18 over forelgn commerce.

And after pointing out that the power of Congress includes the
duty of providing for the security of the people of the United
States—in_relation to foreign corporate bodies, and foreign indi-
viduals with whem they may have relations of foreign commerce,
Justice Bradley continucs:

A the same thing Is exactly true with regard to irterstate commerce as it
is with regard to forelgn commerce. No differenco 1s percelvablo between the
two, . .

So, too. in an earlicr case, in the circuit court, before his appoint-
meni to the beneh of the Suprens Court, Stockion o Beltimore &
New York Railway Co, (82 Fed., 9, p. 17), ho says: '

We think that the power of Congress Is supreme over the whole subject,
unimpeded and unembarraassed by State lincs or State laws; that in this mat-
ter the country Is cue, and the work to be accomplished Is national; and that
State interests, State jealousies, and State prejudicles do not require to be con-
sulted. In matters of foreigh and interstate commerco there are no States,

Says Mr. Justice Field, in Pittsburgh & Southern Coal Co, ».
Bates (156 U. S., 577, p. 587) : - ’

The power to regulate comnierce nmong the several States Is funted to
Congress In torms as absolute as is the power to regulate commerce with ferelgn

nations -
Says Judge Davis, in United States ». Forty-three Gallons of
Whisky (3 Ctto, 188) : A ‘ .

Congress now has the exclusive, the absolute power to regulate commerce
with the Indian tribes, a power as broad and as free from restrictions as that
te regulate comnierce with foreign countries. - :

Mr. IIawrey. Do these decisions, which yon have quoted. have
reference to the nature of the commerce going into interstate com-

merce !

FIg
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My, Brinvox. They are discussions of the clause itself—of the
meaning of the clause of the Constitution itself.

Mr. Hawrey. What were the facts upon which the decisions were
based? What was the nature of the cause pending in the court?
Did it have reference to the condition or nature of the commeree,
or did it have reference to its protection or its production?

Mpr. BrixtoN. There was a great variety of cases.

Mr. Hawiey. I would like to hear if you have any decisions on
the questions that have been rendered by the Supreme Court involy-
ing questions where the production of the article, the conditions of
its production, were involved as related to its shipment in interstate
commerce.

Mr. BrintoN. I am perfectly frank to say I do not think any case
has been decided where the conditions of production of an article
in the United States have been considered. To that extent there is a
difference. I am frank to admit it. There is a difference, in fact,
between this case and other cases that have gone before it.

To return to the question of the identity of the powers, the con-
clusions which I have stated as to the identity of the power to
regulate foreign commerce, with the power to regulate commerce
between the States is, of course, subject to be affected, in special
instances, by other limitations and conditions outside of the ques-
tion of the commerce clause. Such, for instance, would be the
application of various provisions of the Constitution guaranteeing
certain rights to the citizens of the States, and also the other pro-
visions relative to the treaty-making power of Congress itself. For
instance, also, Congress might exclude articles from one country
but not from another; but might not exclude from interstate com-
merce articles from one State but not from anothe:. '

So far, however, as a_particular object is sought to be secured
solely through the exercise of the commerce power without refer-
ence to the various considerations here referred to, it is clear that
the interpretation which has been followed under one phase of the
subject is the construction which will be followed upon the othen.
As stated by Prof. Willoughby:

It is belleved, therefore, that so far us the grant contained In the commerce
clause I8 concerned, no valld distinetlon between interstate and forelgn com-
nrerce ¢can be drawn.

Considering it in this light, we need not be surprised to find that
there is nothing startling, nothing revolutionary, in the invoking
of the commerce power of Congress to protect the industries of the
Nation. Indeed, the protection of industry through the regulation
of commerce was one of the most familiar illustrations of sovereign
power in the minds of the framers of the Government. ‘

. Thé justification of the embargo acts under the commerce clause
is gerha s the most conspicuous illustration df this principle.

r!z:? HAIRMAN, Did these embargo acts ever come before the
cou

Mr. BainTton. Yes, sir; they did.
We have the authority of Marshall himself upon this point. Says
.he, in Gibbons ». Ogden (19 Wheat.,191,192), in discussing the power
of Congress under the commerce clause: :

The univereally acknowledged power of the Government (o jmpose embargoes
must olso be considered as showibg that all Amerlea is unfted In that con-

. ~
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struction which comprehends navigation In the word commerce. Gentlemen
have sald, in argument, that this is a branch of the war-making power, and that
an embargo {5 an instrument of war, not a regulation of trade. That it may be,
and often 1s, used as an instrument of war, can not be denfed, but not all em-
bargoes are not of this description. They are sometimes resorted to wlithout
a view to war, and with a single view to commerce. When Congress Imposed
that embargo which, for a time, engaged the attention of every man In the
United States, the avowed object of the lnw was the protection of commerce
and the avoiding of war.

To the same effect is the language of Mr. Justice Daniel, speaking
f?;lé)the Supreme Court in United States ». Mangold (9 Tlow., 960,
5G6) :

Since the passage of the cmbavgy atud noninterconrse laws, amd the repeited
Judicial sanctions those st:atutes have roceived, it can scarcely, In this day, be
open to doubt that every subject falling within legitimate sphere of the com-
merce regulation may be partially or wholly excluded, when either measure
s!mlll be demanded by the safety or by the importance of the interests of the
Nation.

So, too, Judge Davis, of the United States district for Massachu-
setts, in 1880, in the case of United States ». William (28 Ifed. Cases,
614), in which he sustained the constitutionality of the recent em-
bargo act:

Further, the power to regulate commerce s not to he contined 1o the § dope
tion of mieasures exclusively beneficial to commerce itself. or tending to its
advancement, but in our national system, as in all medern sovereijaties, it Is
also to be consldered as an instroment for other purpises of general policy
and Interest,

So, too, the greatest of all commentators on the Constitution, Jus-
tice Joseph Story (vol. 2, p. 1060, ed. of 1833) :

Forelgn and domestic intercourse has heen universally uundersteod to be
within the national power. How, otherwise, could our; ry of prohibition and
noninterconrse be defended? IFrom what- othisk 56--tias :been derived the
power of laying embargoes in 2 timb of peace ipd wiiho any. reference to
tisia

ki
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Indeed, this distinction between the right to lay duties, prohibitory
or otherwise, for the regulation of commerce, and the right of taxa-
tion per se, was at all times clear and distinct in the minds of the
colonists themselves. Says Mr. Justice Marshall, in the case we have
referred to (9 Wheat., 202) :

The right to regulate commerce even by the imposition of dutles was not
controverted, but the right to impose the duty for the purpose of revenue pro-
duced a war as important, perhaps, in its consequences as any the world has
ever witnessed.

Or again, in his Life of Washington (vol. 2, p. 81, 1st ed.), speak-
ing of the stamp act:

‘The colonles had long been in the habit of sibaiitting to dutles lald upon
thelr trade and bad not generally distinguishe: hetween those which were
fmposed for the mere purpose of regulating commerce, and this, which being
also designed to raise n revenue, was in truth to every purpose a real tax.

Said the sage Franklin in his examination at the bar of the House
of Commons in 1786 (Bigelow’s life, Philadelphia, 1874, p. 479).

I never heard any objection to the right of laying dutles to regulate com-
merce, but a right to lay internal taxes was never supposed to be in Pariia-
ment, as we arve not represented there. )

In a letter to Secretary Jay, dated 1783, John Adams earnestly
recommends that the States give to Congress full power to govern
all external comwmerce:

Whether prohibitory or high duties will be most politic is a grave question.
(Vol. 8, Works of Adams, Little, Brown, 1853, pp. 2-3.)

If the power is identical, if the power to regulate foreign com-
merce has beén used and has been sustained in the case of embargoes,
in the case of prohibitive legislation, it can certainly be sustained in
the case of convict labor; and what is the inference we are to draw
from that? Simply this: That the same moving considerations
which have directed the action of Congress in regard to foreign
commerce apply equally to the commerce between the States. The
Bow:er which was originally in these 13 sovereignties has been passed

odily into Congress. It has been exercised, as these decisions show,
for these specific purposes, and there it rests to-day.

The Cuamrman. Would your case, do you think, differ in princi-
le from a prohibitory limitation upon convict-made goods abroad?
here Congress, expressing the national will, declares that its manu-

factories in the United States shall not be subjected to the competi-
tion of manufactories abroad employing convict labor because of its
being cheaper and the competition resulting being unfair.

Mr. Brix7on. So far as the commerce clause is concerned, there is
not a scintilla of a difference.

The Cuarman. That argument could be made in Congress, as
well as between manufacturing competitors in the United States,
that those living under a restriction of 14 and 16 years shonld not
be subject to competition with those who had no restrictions at all.
Wonld this ease be identical with the other, in your view?

Mr. Brintox. That scems to me to be identical. If there is any
reason against it, I would like to know it. We want to fortify your
committee not only for this meeting but for any future occasions
when you may be ealled upon to defend this act. So far as the clause
itself is concerned, there is absolutely no distinction until you come
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in conflict with some reserved right, under the fifth amendment, for
instance, the effect of which I shall consider in a moment.

For at this point the very natural question arises as to what
is the limit of application of the principle whose existence 1 am
trying to support by this analogy. May the power to rohibit
foreign commerce be exercised in an arbitrary manner by Congress
without restraint of any kind? If so, must we not concede equal
liberty in the matter of commerce between the States?

To this very proper inquiry, my answer is that it has never yet
been decided that Congress may arbitrarily and capriciously pro-
hibit, under the commerce clause, either foreign or domestic com-
merce, and that for the purposes of our present inquiry it is not
pecessary to decide the point. As the Supreme Courl wisely says
in the Lottery case:

The present case does not require the court to declare the full extent of the
g?f?;??:. that Congress may exercise in the regulation of conmierce among the

It is a maxim of constitutional law never to cross your bridges
till you come to them.

owever, no case presenting such an arbitrary exclusion, not refer-
able to a desire to protect the industries, or to some consideration
analogous to the police powers of the State, has been presented to
the Supreme Court. In Butterfield v. Stranahan (192 U. S., 470)
the Supreme Court, in sustaining the right of Congress to prohibit
the importation of inferior teas, reminds us that Con has, from
the beginning, exercised a plenary power in the exclusion of mer-
chandise brought from forei{gn countries, both by embargoes and
prohibitory tariffs, and has also “in other tariff legislation asserted
a police power over foreign commerce by provisions which in and of
themselves amounted to the assertion of the right to exclude mer-
chandise at discretion,” illustrating this statement by the laws regu-
lating the degree of strength of drugs and chemicals entitled to ad-
mission to the United States.

So, too, in the case of United States ». 43 Gallons of Whisky
(93 U. S., 194), in sustaining the right to prohibit the introductions
of whisky into territory occupied by the Indians, the court said:

This being true, it results that a certain statnte which restrains the intro-
ductlon of partlenlar goods Into the United States from considerations of
public policy, does not violate the due-process clause of the Constitution.

These cases, however, illustrate the furthest extent of the doctrine
as passed upon by the éupreme Court, and it is to be noticed that in
neither of these cases was an arbitrary exclusion asserted, but one
which was based upon solid considerations of public policy, analo-
gous to the police power of the States, .

Tt may well be therefore that in both cases some special limitation
will be applied, as is suggested by Prof. Willoughby in the following
paragraph:

The question as to the extent to which Congress is limited by the due
process of law requiremeut when exercising the power granted it by the com-
merce clause, i3 one not wholly free from difficalty, bat this much at least
is clear, that Congress may not, under the guise of an exercise of its commerce
power, any more than it may under the guise of any of its other powers, work
a direct deprivation of a particular propérty right or a direct impairment ci

a specific contract right. From this it follows that, granting that an In-
dividual has a vested right to engage In Interstate or foreign commerc?, he
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can not be arbitrarily excluded theretrom, either as a shipper or carrler or
Importer, except In so far as stich excluslon may fiaivly be lield to be incidental
to the regulation of such commerce. -

This thought was thus expressed by Mr. Beck, in his successful
argument for the Government in the lottery case, as follows:

The power to prohibit e Ists for any purpose refernble to the legitimate ob-
jeets of goverument. siueh as the preservation of Lealth, the protection of
morals, and the safety of :ife.

It is not essential, however. for the Govertment to contenid for an absolute
power of prohibition, amd it may well be that where a prohibition Is not refer-
able to some of the police powers of a sovereign State, or to the great aims for
which all govern:ment is founded, and where therefore sueh probibition is an
undue frespass npon the liberties of the citizens, that the judielal department
of the Govermment wowld have the power to declare such a law void. 'The
bill of rights contained in the muendments to the Constitution may well pro-
Libit mawny arbitrary and uawarranted prohibitions of frade between the
States,

Mr. Beck's words lind strong support in this later paragraph of
Prof. Willoughby :

In result, then, it is o he sadmitted that the lottery case is authority for the
doctrine that interstate cartiers may be prohibited from carrying or shippers
or manufacturers from seinding from State to State and to forelyu countries
commodities prednuced under conditions so objectionable as to be subject to
control, as to their mannfucture, by the Stites under an exercise of their
police powers or of a character desigued or appropriate for a use which might
similarly be forbidden by law. Furthermore, the case is probably authority
for the power of Congress to provide laws divected agatust manufacturers
and shippers generally, rather than agalust the commodities produced or sold
by them. and excluding them from interstate and forelgn commerce so long
us they fuil to conform to conditions which. if imposed by State law, would be-
upleld as proper police measures. -

If, then, yon ask the hypothetical question, as they did of Mr.
Beveridge, ~Can Congress prohibit interstate transportation of
articles made by any other than labor unions?” the answer is, “Is
that a deprivation of property without due process of law? Ifitis.it
can not be justified under this clause.” I think the answer would
probably be in this case that it would be a deprivation of property
without due process of law, because the courts would hold it to have
no reasonable reference to the protection of the industry, whereas
here yau protect children and wipe out child slavery, and that cer-
tainly has a divect relation to the protection of the industries of the
country so far as they are concerned in interstate commerce. .

Mr. Browx. Did Senator Spooner take part in that Beveridge dis-
cussion? .

Mr. Brixtox. Yes: he did. He asked some hypothetical ques-
tions of Mr. Beveridge that were rather troublesome.

Mr. Armucr Howper (legislative representative of the American
Federation of Labor): If I may be permitted to make the sugges-
tion, Senator Spooner was the gentleman who placed all those hypo-
thetical questions in the discussion with Senator Beveridge as to
whether., if such a law was to be even considered, the Senate would
then be required to consider a convict labor law, an 8-hour law,
a union-labor law, ete. Senator Spooner was the principal oppo-
nent at that time of the proposition offered by Senator Beveridge.
. Mr. Brintox. At page 2157, of volume 4, No. 43, of the Congres-
sional Record of the Fifty-ninth Congress. second session, Febru-
ary 4, 1907, occurred the following:
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Mr. SeooNER. Yes; that is right. Now, if Congress shonld come to the con-
eluston, on the Senztor's argument, that it affects the morals of the people: the
labor of the people; that there should be :n elght-our labor day: or that all
labor should be combined into a labor cnion., and should therefore prohibit
transportation from State to State of any commodity which-is not the produet
of eight-hour lakor, or of union labor, does the Senator think—-

Mr. Beveripge. Or that we could prohibit it altogether.

Mr. SrooNER. Or prohihit it altogether.

Mr. BeveaibGe. What is the Senator's question?

Mr. SpooNER. Can the court review the wisdom and discretion of Congress?

Mr. Beverivgr, T will answer that question upon the very best authority, ete.

Ile answered it by quoting Senator Spooner himself and in the
affirmative. In every case he took the affirmative and went to the
fullest extent, that Congress had unlimited arbitrary power, and that
it was a matter of policy and not of power.

The interpretation suggested by Prof. Willoughby would at least
fully meet the caution of the Supreme Court in the Lottery case, as
laid down in the following language:

It is saidd, however!, that the principle that in order to suppress lotteries cir-
ried on through interstate commerce, Congress may arbitearily exelude from
commerce among the States any artiele, commudity. or thing, of whatever kind
or nature. or however useful or valuable, which it may cheose, no matter with
what motive, to declare shall not he carrled from one State to another. It
will be time enough to cousidter the constitutionality of such legislation when
we mnst do so. The present case does not require the court to declave the full
extent of the power that Congress may exercige in the regulation of commerce
among the States. We may, however, repeat, in this connection, what the court
has bheretofore salkl, that the power of Congress to regulate commerce among
the States, although plenary, can not he deemed arbitrary, stnce it is subjoet to
such limitatlons or restrictions as are prescribed by the Constitution. ‘this
power, therefore, may not he exercised so as to infringe rights secured or pro-
tectedd by that instrument. Tt would not be difficult to imagine legislation that
wonld be justly liable to such an objection as that stated and be hosile to the
objeets for the accomplishment of which Congress was invested with the gen-
eral power to regulate commerce among the several States.

Rut, us often sald, the possible abise of o power is not :n argumont sgainst
its existence. There Is probahly no governmental power that may not he ox-
erted to the injury of the public. If what is done by Congress Is manife<tly in
excess of the powers granted to it, then upon the ceurts will rest the duiy of
adjudging that fts action is nelther legal nor hinding upon the people. But if
what Congress does i within the limits of its power and is simply wuw'se or
injurious, the remedy s that suggested by Chief Justice Marshall, in GilY.ons v,
Ogden, when he sald:

“The wisdom and the diseretion of Cungress, their {dentlty with the y:eople,
and the influence which thelr constituents possess at elections ave in thls, as
in many other instances, as that, for example. of declaring war. the sale re-
straints on which they have relied to secure them from its abuse. They are
the restraints on which the people must often rely solely in atl representative
Governments.

On the other hand, it is to be noted that there is an alternative to
this conclusion, adopted by high authority, to wit, that the power of
Congress over both foreign and interstate commerce is absolute and
arbitrary; and that objections to any specific exercise of this power
concern only its policy and not its power. .

This is the view which was adopted and defended with rare cour-
age and ability by Senator Beveridge in 1907, in a speech which none
who heard it are likely to forget, and to which I have referred just
8 few moments ago in my argument.

It is a view which is also expressed by the late Mr. Edward
B. Whitney, of New York, in an able discussion of the lottery case,
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published 1.1 the Michigan Law Review in 1903 (vol. 1, No. 8, May,
1903). After presenting the facts of the decision, Mr. Whitney dis-
cusses its future application in this language:

What is the true theory of this decision? Is the congressional power derived
from the fact that the tickets are evil in themselves or deleterlous in their
efifects? IS it to be followed only when the courts shall concur with Congress
in considering any artleles which may in future be prohibited to be similap
evils, or has Congress a general power to probibit any artlele whatever which,
in its own unreviewable legislative discretion, It may consider deleterious?
Has Congress the power to exclude any awnd, therefore, every article from in-
terstate commerce and thus put an end to interstate commerce altogether? I
think that the latter is the true analysis and the true scope of the decision,
although the conservitlve laugunge of the court leaves the question to some
extent open for further argument. The court found no implied power in
Congress upon which the legislation could be based. Congress has no gen-
eral police power. It has ne power to supervise the morals of our citizens, to
prevent crime, or to restrain extravagance. This lack of general pollce power
and lack of general power to suppress lolteries is pointed out by the dissenting
Justices; uwor is it clalmed by the majority of the court. ‘The declsion is
squarely based upon one of the express powers of the Constitution—the power
to regulate commerce. The dissenting justices maintain that this express power
could not be invoked. because the power to regulate does not include the power
to prohibit. The majority of the court, while not definitely committing them.
selves to the proposition that every prohibition Is included within the power to
regulate, maintains “the proposition (hat regulation may take the form of
prohibition,” and that whenever the general public opinion of the Natlon may
have come to regard an article of commerce, however once approved and favored,
a8 *‘ grown into disrepute” 'nd offensive, <o that commerce is considered both
by the court and by Congress as polluted Ly the presence of that article, the
removal of that pollution by exclusion of the article is within legislative au-
thority. The next step forward the court declines to forecast. Statesmen,
however, must attempt to forecast it, because they are confronted with the ques-
tion whether Congress may deal with the problem of monopoly by exclusion
of monopoly-made articles from transportation between the States,

It scems to me that Congress will ultimately bhe held to have the power to ex-
clude any article from interstate commerce, because the power to regulite
(which has now been decided to include the power to prohibit) is one of the
enumerated powers of the Goverment. There is a radical distinction between
the enumerated and the nonenmerated or jmplled power<. Presumptively a
power expressly granted by the Constitution is unlimited, unless lhmitations
are fmplied from another section of the instrument.

As T have stated, it is wholly unnecessary to decide now which of
these alternatives may be the correct one, for the reason that the
present law falls well within each of them. .

In passing, it is interesting to note the view of a very distin-
guished authority on constitutional law, Gov. Baldwin, of Connec-
ticut, himself formerly, as you know. chief justice of his State and
professor of constitutional 1:\\3‘ at Yale. While he does not support
the policy of this legislation, it seems clear that he considers it well
within the power of Congres< to enact. In a recent presidential
address before the American Academy of Political and Social
Science, he asks: :

Would it not sgain be an admissible rvegulation to provide that ne goods
should be the subject of Interstate commerce until they hitd been Inspected by
Federal oflicers, or unless, as manufactured goods, they had been manufactured
at an establiskment conducted in a way approved by Federal authority? ILong
steps in these directions have indeed been already taken by the acts of Congress
as to pure food and the fnspection of packing lhouses. 'The Constitution of the
Xnited States is, in my opinlon. flexible enonzh to bear a construction sup-
porting legislation by Congress in stich directions far in advance of anything
hithierto attempted.
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In conclusion, I suhmit that if it is true, as stated by the Supreme
Court, that “the power of Congress over interstate commerce is as
absolute as it is over foreign commerce,” and that a prohibition on
the importation of convict-made goods is a valid exercise, not of the
taxinéopower but of the power to regulate commerce; if it is true
that Congress has in its tariff acts prohibitory ur otherwise avowedly
had in mind the protection of the manufacturer and the artisan; if
it is true that the power to regulate commerce, as stated by Justice
Marshall, “is complete it itself, may be exercised to its utmost extent,
and acknowledges no limitations other than are prescribed in the
Constitution ”; and if it is true, as the Supreme (l;ourt says in the
white-slave case, that “if the facility of interstate transportation can
be taken away from the demoralization of lotteries, the debasement of
obscene literature, the contagion of diseased cattle or persons, the
impurity of food and drugs,” it can also be taken from ¢ the enslave-
ment in prostitution and debauchery of women, and, more insistently,
of girls,” why may it not equally be denied to a commerce which
arises in and thrives upon conditions of child employment which
Congress conceives to be a menace to the general welfare of the
Nation?

Such legislation is not an attempt to impose a Federal standard
upon the internal affairs of any State. It is merely a declaration that
the channels of interstate commerce shall not be polluted by being
used to support a condition of child slavery shocking to the moral
sense of the representatives of all the people.

STATEMENT OF DR. WILLIAM D, LEWIS, DEAN OF THE LAW
SCHOOL OF THE UNIVERSITY 01’ PENNSYLVANIA,

Mr. PapyMer. I now have great pleasure, Mr. Chairman and
gentlemen of the committee, in presenting Dr. William D. Lewis,
dean of the law school of the University of Pennsylvania.

Dr. Lewrs, Mr, Chairman and gentlemen, the bill put in by Mr.
Palmer and the bill put in by Representative Copley last July are
national child-labor bills. They rest on the proposition that Con-
gress has the power to exclude from interstate commerce any articles
that are made in an establishment where conditions inimical to the
life or the morals of the employees are permitted to exist.

In view of the decisions of the Supreme Court of the United States,
1 do not think there can be any reasonable doubt as to the power of
Congress to pass this legislation. There have been two views of the

ower of Congress over interstate commerce. One is the view of
Marshall, which he expressed in Gibbons ». Ogden, which was that
power over interstate commerce in Congress was just as great as the
power of the States over intrastate commerce. Of course the power
of Congress must be exercised in view of the expressed limitations
contained in the Constitution. He expressed that thoug..¢ in the
following sentence from Gibbons ». Ogden, which T do net think
anyone here or elsewhere can improve upon:

The power over conmmerce, like all others vested in Congress, is complete in

itself, may be exercised to its utmost extent, and acknowledges no limitations
other than are prescribed In the Constitution.

rocy
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And he adds:

These lfnitations are expressed in plain terms. 1If, os has always beenr under.
stood, the sovervigaty of commerce, though lhmited to specific objeets. Is plemry
as those objects, power over commerce with foreign nations and among the
several States is vested In Congress ns absolutely as it would be in a siugle
government having in Its constitution the same restrictions on the exercise of
power as are found in the Constitution of the United States.

This theory of Marshall can be illustrated by a simple example.

This bill, for instance, excludes from interstate commerce certain
products. The question of its constitutionality under Marshall’s
view does not depend upon whether that exclusion is a regulation of
commerce, because a power given to a sovereign to regulate must in-
clude as one of those regulations the power to exclude. The question,
therefore, is not, is it a regulation of commerce, but is it a regulation
which violates any of the express limitations in the Constitution?
Under Marshall’s view there are only two existing provisions of the
Constitution of the United States that may by any possibility be
argued as restrictions on the power of Congress over interstate com-
merce.

One provisicea is the fifth amendment: That no person shall be
deprived of I'fe, liberty, o1 property without due process of law.
The other is the ninth amendment: “The enumeration in the
Constitution of certain rights shall not be construed to deny or dis-
parage others retained by the people.”

It may be argued that an act of Congress which excluded from
interstate commerce an article, where that act was not based on any
express or apparent reason, would be arbitrary, and would violate
either one or hoth of these amendments. 1t is not necessary hers
for you to decide whether such an act would or would not violate
either of these amendments. But it is important for you to realize
that under the Marshall view, the celebrated tenth amendment to the
Constitution is not a restriction on the power of Congress over inter-
state commerce.

The tenth amendment to the Constitution reads:

The powers not delegated to the United States by the Constitution, nor pro-
hibit’ed by It to the States, are reserved to the States, respectively, or to the
peopie.,

The power over commerce is delegated. Therefore. this tenth
ammendment does not apply. That is the Marshall view of the power
over interstate commerce,

The other view is this, that the power over interstate commerce is
not only limited by express limitations in the Constitution, but lin-
ited by the principle that it must be so exercised as not to indirectly
regulate what Congress can not regulate directly; and the argument
in favor of that view is the argument intimated in the opinion of
ex-President Taft, which has been quoted to you, that to allow Con-
gress to regulate indirectly what it can not regulate directly would
in effect render nugatory this tenth amendment, which says that the

yowers not expressly conferred on Congress are reserved to the
States.

The CrairMan. In reference to the implied sections of other fea-
tures of the Constitution, here is a manufacturer having a plant, a
part of which is operated, let us say, ostensibly through the employ-
ment of child labor and part of which is not. Under this hill all
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rights of interstate commerce are taken away fro.« the products of
that plant. The limitation is not to such products as child labor
may have produced, but all products of the manufacturer, . When we
were considering the illustration of convict-made goeds abroad being
excluded or embargoed, only the convict-made goods, the goods
themselves that offended in their origin of production, were affected.
Under this bill all products of the factory, whether offensively pro-
duced specifically or not, would be affected. Would that be a fair
stotement of the facts?

Dr. Lewis. T understand the bill is so drawn. The only objection
to drawing the bill in that way, under the Marshall view of the
power of Congress, would be that in excluding products where no
child labor was exploited in their production, the bill violated either
the fifth or the ninth amendment. On the other hand, it could be
argued as against that proposition that it was necessary to ex-
clude all products of that manufacturing establishment in order to
practically make efficient the administration of the bill, because it
wonld be almost impossible to tell if part of the products were
produced by nonexploited child labor and part were produced by
exploited child labor; whether this particular product which had
been shipped by the dealer was or was not produced by exploited
child labor. The constitutional justification would be the impossi-
bility of administering & bill differently drawn. I should therefore
say that the bill as drawn is constitutional; but T would also sug-

‘est that if an administration can be devised which can separate
the two classes of goods, you should confine your prohibition to those
that are produced by exploited child labor,

Tf 1 have answered that question T should like, in continuing my
general argument, to emphasize this fact: As between those two views
which I have stated of the power of Congress over interstate commerce.
it is hardly necessary for this committee or for the Congress to spend
time to ascertain which is the best, becauss the decisions of the
Supreme Court of the United States have made it entirely clear that
that tribunal has adhered always, and especially lately—and if T may
I would emphasize the words * especially lately —to the Marshall
view, :

Congress passed an act to exclude from interstate commerce lottery
tickets. The constitutionality of that act came before the Supreme
Court of the United States in the lottery case. Each view that I
bave tried to make clear was ably presented to the court. The
majority of the court, taking Marshall’s view of the power, decided
that the act was constitutional. The minority of the court taking
the opposite view, thought that the act was unconstitutional. That
decision was made in 1903. Every member of the court who was
with the minority has passed away. In 1911 and in 1912 the con-
stitutionality of the pure food and drugs act and the constitutionality
of the white-slave or Mann Act came before the court; the first
in the case of the Eﬁg Co. a%inst the United States, and the second.
the Mann Act, in the case of Hoke against United States. In both
of those cases—though it is only in the second, the Hoke case, that the
onstitutional question is argued—the court was presented with these
{wo diverse views which have persisted practically ever since Mar-
shal’s day. In each case the constitutionality of the act before
the court was sustained, not this time by a divided but by a unani-
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mous court. In other words, every existing member of the
Supreme Court of the United States has, in adhering to the opinion
of the court in the case of Hoke v. United States, which supported
the Mann Act, and especially in adhering without dissent to the
language of Judge McKenna in that case follows the Marshall view.
At least as far as the Supreme Court of the United States is con.
cerned this question is a closed question, and therefore those of you
who feel that that is controlling, would regard any further argument
as 2 work of supererogation,

There is, however, Mr. Chairman, one argument upon which I
would like to lay some emphasis. The State has the right to exclude
the importation of misbranded articles of commerce. That has been
decided in the case of Plumley v. Massachusetts, in which the
law of Massachusetts which J)rohibited the importation into the
State of oleomargarin colored as butter, has been upheld in the
Suﬁreme Court of the United States. By analogy to that case,
I think you all can see that the States would have the right to ex--
clude poisonous drugs or adulterated foods. I think by analogy,
also, we can say that the State would have the right to protect.
itself from the importation of lottery tickets. But lottery tickets,
impure food, and poisonous drugs are what we may denominate
as the outlaws of commerce. The Supreme Court of the United
States has expressly stated that when an article is a common article
of trade and commerce among men, and where it contains no con.
tamination of other articles of commerce, as, for instance, liquor or.
oleomargarin, then the States can not prohibit the introduction of
that article into the States. That was decided in the famous cases-
of Lisa v. Hardin, the liquor case, and Shellenberger v. Pennsylvania,
the oleomargin case, _ .

If the State can not keep liquor from being imported, or if the.
State can not keep oleomargarin from being imported, it can not
protect its manufacturersfrom the unfair competition of themanufac-
turers of other States, who, exploiting child labor in order to cheapen-
their products, import the product into the State which has these
laws or where the manufacturers of the State refuse to stoop to such
processes. It is unfair competition—and this is an economic fact, it
seems to me, which lies at the basis of this whole constitutional
argument—for a man in one State to exploit child labor for the
purpose of cheapening the product. I agrce entirely with other wit-
nesses here, that the manufacturer in the long run is in error.

In the long run the ruining of the lives of children makes the

roduct of the State more expensive, not less expensive; but the

- immediate effect of exploited child labor may be, and often is, to
chea;')len the product. And therefore I say that is unfair competition
for the manufacturer in one State to exploit child labor for the pur-
pose of cheapening his product and then send that product into an-
other State for the purpose of underselling the mnanufacturers of
that latter State. Furthermore, it would be an indictment against-
the wisdom of the framers of the Constitution of the United States
to say that they drew a Constitution which deliberately takes from
.the States the right to protect their manufacturers from that unfair
competition, and then failed to %we that power of protection to the
only other government that could protect—the Government of the
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United States. What better exercise of the power of Congress over
interstate commerce than its exercise to prevent unfair coml[:etitioni

I am aware, of course, that the argument has been made that there
is a distinction between the food and drugs act, which prohibits the
introduction into interstate commerce of poisonous drugs, and this
act, which prohibits the introduction into interstate commerce of
goods which are not in themselves poisonous. I would like to com-
mend those who make this argument to the latest utterance of the
Supreme Court of the United States in this very case of Hoe v.
United States, which supported the Mann Act.  The court said,
speaking of the power of Congress:

The power is direct. There I8 no word of llwitation in it, and its broad and
universal scope has been so often declared us to make repetition unnecessary,
and, besides, it has so much fllustration by cases that It would seem as if there
could be no instance of its exercise that does not find an Immediate example,
fn some one of them.

We can expect that if you should pass this act the difference be-
{ween a food and drugs act and the national child-labor bill would
be emphasized. You will be told that one keeps out poisonous arti-
cles, and that this act keeps out an article which is not in itself

oisonous. It is true that the acts are different. Their objects are

ifferent. One, the food and drugs act, is desired to protect the
people of the States from poisonous and adulterated food. This
act is to protect the manufacturers and producers who wish not to
exploit child labor from being subjected to unfair competition of
those who do, and when you have expressed the argument in that
way you have shown that you have fulfilled in this act the only
requisite which the Supreme Court of the United States will oblige
you to fulfill, which is that the act you pass shall at least have an
express or apparent purpose, which is perhaps not wise but in a
broad view a reasonable purpose, and we can conclude that the power
to protect from unfair competition in interstate trade is within the
power of Congress or nothing is within that power.

That is all I wish to say upon the constitutional point.

The Cuairman. In drafting this commerce clause they gave Con-
gress the power to regulate interstate commerce without in that con-
nection mentioning the States or purposes of such regulations. How
would you define the object and purpose? Would you do it with
reference to the general-welfare clause? If not, what definition
would you refer to of the objects and purposes proper in the exercise
of the clause?

Dr. Lewis. In the exercise of the power, Congress has no limitation
to its purposes. It can pass the law for any purpose. But when the
act actually comes before the Supreme Court, the Supreme Court
will probazly take the position that that purpose must not be a
purely arbitrary one, or the fifth amendment, or the ninth amend-
ment, to which I have referred, may prevent it. You are entirely
right in saying that the only definition contained in the Constitu-
tion, or, rather, in the preamble—it is not in the Constitution, but
in the preamble—is the one definition of the purpose which must be
before Congress. The purpose is the welfare of the people of the
United States. . . ‘

Mr. Pauser. May I ask a question now, Mr, Chairman? -

The CHAIRMAN. Yes, Mr. Palmer.
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Mr, Pavyer. Dr, Lewis, will you go so far as Prof, Willoughby,
in his recent address, in which he practically lays down as the Jaw, in
view of the recent decision of the Supreme Court, that the Congress,
under its power to regulate interstate commerce, may go so far as
to exclude froin interstate commerce all commodities which are pro-
duced under zonditions so intolerable and offensive to the moral sense
of the comm:nity, or so violently against the interests of the people,
as to properly call for the exercise of the police power of the State
in the regulation of their production?

Dr. Lewss. I should, sir; for the reason that all such production is,
from an economic point of view, essentinlly unfair when the pro-
ducer or the person who buys the product again sells that product in
interstate commerce,

Mr. PanmEer, Of course, if that is a correct statement of ihe law, it
closes the case, so far as this bill is concerned.

Dr, Lewis. Yes, sir; that closes the case,

Mr. Parver. And does it not also cover the question which was
raised by the Chairman ecarlier in your argument, as to whether this
bill should provide against the shipments in interstate commerce of
the products of the factory where child labor exists or the products in
which child labor is employed to produce, because it is the intolerable
under which production occurs which may be aimed at by the exer-
cise of the police power in the State, is it not?

Dr. Lewis. I think I can answer that in this way, that there is an_
undoubted power under the decisions of the Supreme Court to keep
out of interstate shipments all products of manufacture where child
labor or other labor is exploited, even thouﬁh some of the products
kept out may not be due to that exploited child labor, provided yon
can show to the court that there is a good reason for keeping out
all the produets, or the act will fail from an administrative point of
view,

The Crmairaan. Do you think of an actual case of that sort? I
ara not as familiar with the pure-food act in its operations as our
friend from Philadelphia; but is it not a fact that in that case non-
offensive meats and foods are excluded, as well as offensive meats and
foods, unless certain positive acts of qualification are taken by the
original shipper?

r, Lewis. With the correction of Dr. Brinton, who is much more
familiar with the details of that act, that is my understanding of it.

Mr. Brinton. I think that is true, as you have stated it,

The CrA1ryMAN. What does the shipper have to do in taking meat,
for example, from one State to another, Mr. Brinton?

Mr. Brinton. That comes under a very similar acl—the meat-
inspection act. ' The food and drugs act has not been held to refer
to meat products, Under the meat-inspection act there are, as you
say, certain definite requirements in regard to the stamping of the
meat demanded, which is not true in the same way under the food
angd drugs act; and still it is true, too, because they have to mark the
percentage of alcohol in some cases, certain dangerous products have
to be marked by name on the package, such as cocaine, etc. There
are certain definite, positive acts that have to be performed in both
cases,

The Ciearyay, Still, in this case, Dr. Lewis, the State itself pro-
vides the means by which the manufacturer of articles protected un-
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der either clause of the Constitution can be distingnished from articles
which would not be protected in violation of this bill.

Dr. Lewis. I am sorry, sir; but T did not quite understand your
question.

The CraryMax, Let us sunpese half of the products of a factory
not engaging child labor offensively were protected by this other con-
stitutional provision, the fifth amendment; that the other half of the
products, made by exploited child labor, was not protected by the
fifth amendment, but came under the invalidation of this bill. Ought
there to be some means by which the manufacturer could distinﬁulsh,
giving him the right to ship the valid as distinguished from the in-
valid? All these questions are goinﬁ to arise in the history of this
subject, here in the committee rrobn ly, and later in the House and
in the Senate. I think it well that we should have the benefit of
your dh‘ained views upon the different difficulties which may be pre-
sented.

Dr. Lewis. Instead in making my answer to that question, T think,
with your permission, I would like to make one statement in regard
to what I believe to be the administrative problem which confronts
you in this bill, should you decide to recommend it, and in doing that
1 think I will be able to make more clear my answer to the particular
question which you have raised.

Mr. Pavver, Before you go to that, Dr, Lewis, is it neccssary, in
order to defend the language of this bill, to rely upon the adminis-
trative difliculty alone, as g'ml have suggested? In other words, does
not the exploitation of child labor in a mill, for instance, to the
extent of 50 per cent of its products create an atmosphere, if you *
please, which deadens the moral sense of the community and lowers
the moral tone of the community, sufficiently injures the physical
and moral fiber of the rising generation, to call for the cxercise of
the police power of the State in its regulation; and if that be sc,
conlg not the police power attend to such regulation of the entire
production, whether child labor was used in it or not? And if so.
again—and the Willoughby proposition is correct—would not this b~
carried along by regulation, by prohibition from interstate com-
merce? Do you get my thought?

Dr. Lrwis. I believe T do get the thonght contained in the question,
and I think the question puts the point of view which would sus-
tain this bill, even though one child was employed in a \'cf‘y larg:
establishment and the entire production was thereby excluded,

Mr, Panyen. Of course, that is supposing a very strong case,

Dr. Lrwis. At the same time, I do have and would like to empha-
size the feeling that the actual wording of the bill might at least
avoid the criticism which has been suggested if it is confined to the
roduets in which child labor has heen exploited. On the other hand,

am alive to the fact that that may make the administration of the
bill exceedingly difficuit; and my opinion as to the constitutionality
of the bill as drawn—believing that as drawn it is constitutional—is
based on the fact that I do doubt whether any bill which merely

rohibits the ({)roducts of an establishment where the child labor ha
heen exploited in a particular product and not the rest of the prod-
ucts of the establishment can be administered in a practical manner.

The Criatrman. Let me give you a fanciful case along that line.
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Dr. Lewis. May I complete my thought in this connection, Mr.
Chairman?

Thke Crnaman. Certainly, Dr. Lewis,

Dr. Lewis. You must remember, Mr. Chairman, that under the
fifth amendment, having the indefinite words “ due process of law,”
the members of your Supreme Court are in the position of asking
themselves as reasonable men, “Is this act extraordinarily arbi-
trary?” If it so strikes them, they will apply the fifth amendnent.
Therefore, in drawing this or any other legislation, you have got to
be careful, if you can by any possibility avoid it, not to have any
provision which may be used in argument before the Supreme Court
as an instance of arbitrary action.

The CuamMan. I was thinking of that in this connection. Suppose
this bill is passed. In some States you find a factory which engages
in interstate commerce, and in the manufacture of their products
they employ child labor offensively under the bill. You get an in-
dictment on which two facts are stated. Iirst, that they did employ
child labor offensively ; second, that they shipped the product in in-
terstate commerce. That is an indictment Food under the bill. The
defendant enters court and admits he employed child labor, but de-
nies that the product of that child labor went into interstate com-
merce, but, as a matter of fact, it was sold in intrastate commerce.
The question then would be whether the product not offensively
originating, that went into interstate commerce under those circum-
stances, could be prohibited; whether the plea I have outlined would
not put the defendant under the fifth amendment; und if there be

-grave danger as to that, whether there is not some other supplemen-
tary provision possible to protect this bill from that possible
weakness. )

Dr. Lewis. I think, Mr. Chairman, I probably have sufficiently
stated that my opinion as to the advisability of making such a pro-
vision in the bill for the purpose of avoiding any constitutional ob-
jection depends very largely upon a fact which is beyond my ex-
?erience, to wit, whether such a provision would be practicable; and

think that if you would ask Mr. Lovejoy or others here, who have
had long experience in the enforcement of State child-labor laws,
they might be able to throw somc light on that question. Personally,
if I were in your position, I would follow very largely their opinion
as to the practicability of making such a distinction,

The CHamrMaN. Why could we not require them to put a cer-
tificate on this product when they ship it that it had not been pro-
duced by child labor?

Dr. Lewis. May I now, instead of answerin% that question, go on
with what I regard an administrative problem

The CuairMan. Yes; proceed, .

Dr, Lewis. The bill introduced by Mr. Palmer provides certain
standards for child labor. If these standards are violated in any
establishment, then the person who ships in inteistate commmerce
those articles, be he the manufacturer or the dealer, is liable, and
liable to the possibility of a jail sentence. In the bill as drawn it is
not clear in my mind whether, in order to conviet 2 manufacturer or

* dealer under those frovisions, you would have to show that he knew
of the violation. I assume that the courts would hold, it being a
penal statute, that you would have to prove knowledge; but T am not

- 1
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absolutely certain about it, Supposing the courts held that you have
{o prove knowledge, it is obvious that that would render the bill im-
possible of eflicient enforcement. The manufacturer usually knows
whether he is violating the child-labor law, but the dealer in goods
has no such knowledge, and it is the dealer that either can be made
the shipper in every case or practically is the shipper in a large
number of cases,

If, on the other hand, you say that this bill does not mean—and
yvou can make it, of course, express that it shall not mean—that
knowledge of the violation must be proved, then the bill as it stands
imposcs liability on the dealer with no way of protecting himself,
ceven though he use ordinary care or even extracrdinary care, from
prosecution. That result would make your bill exceedingly op-
pressive to commerce.

In that dilemma—which we have confronting us, whether we are
going to put knowledge or lack of knowledge as a requisite for a
successful prosecution—you have the crux of the administrative
problem in the national child-labor bill. Tt is not a mere problem of
detail. You have got to solve it before you can conscientiously put
through a national child-labor bill. The problem has to be solved.
Personally T have seen two solutions of the difficulty, either of whizh
is entirely gmcticnl. . . .

One of the solutions is that which is contained in the bill drawn
by the gentleman who spoke immediately before me, Mr. Brinton,
which, as he indicates, follows in its administrative features the na-
tional food and drugs act, by placing the liability on anyone who
ships in interstate commerce goods produced contrary to the stand-
ards, which expressly provides that knowledge shall not be necessary
to be proved, and yet enables the shipper to protect himself by se-
curing a guaranty from the producer. That is, so far as I can see,
a line of solution of that difficulty which would render the bill en-
tirﬁ}y practical. The other solution—

r. PaLMer (interposing). Dr. Lewis, may I interrupt to ask a
question ¢

Dr. Lewis. Yes.

Mr. Paryer. Could not that 1guaranty system be provided for by
regulations made by this board .

r. Lewis. Yes; certainly. These regulations would involve a
question which the chairman last asked me, the question of permit-
ting the mgnufacturer to brand his goods as not produced under
child labor.

The Cuairman. Make it a necessary qualification for shipment?

Mr. Pauyrr, That would not be necessary under the guaranty.

Dr. Lewis. That would be perfectly possible, whether desirable
or not. Mr. Brinton’s bill does not do that, and I should doubt
whether it would be desirable. .

The CHarvmax. I have, perhaps, suggested this question before,
but I think I can suggest it now. Would an indictment under this
bill, and the constitutional principles you have elucidated here, be a
valid indictment if it did not allege that the article shipped in inter-
state commerce was produced by child labor?

Dr. Lrewis. Tt would be valid under the bill if you did not so allege.
Whether the act would be constitutional or not, we come back to the



-

68 CHILD-LABOR BILL.

old question of whether such a provision is a purely arbitrary pro-
vision or whether it has a_substantial reason.

Again, Mr. Chairman, I point to the fact that I personally would
be swayed very largely by the experience of those who have had the
enforcement of child-labor laws, to ascertain whether it was neces-
sary or not to include all the products of the mill.

Mr. Panyer. The question is whether we shall exclude the child-
lubor product or the product of a child-labor mill.

Dr. Lewis. That is the question.  The question is whether it is an
arbitrary thing to exclude the }Jroduct of the child-labor mill. Per-
sonally, my inclination—and 1 have not the slightest hesitation to
give it to you—is that the bill is constitutional as it stands; but I
would before passing a professional opinion on that have to know
something more in regard to the impracticability of making the
distinction. . . .

Mr. PaumEer. You also think, Dr. Lewis, that the suggestion from
Mr. Brinton in his bill could be covered by rules and regulations
provided for under this bill, do you not?

Dr. Lewis. No. I should be afraid of that, Mr. Palimer.

Mr. Panyer, I thought I so understood you.

Dr. Lewis. Indeed, the administrative problem which I have sug-
gested to my mind is so important that I believe you should ex-
amine all well thought out possible solutions of it. Mr. Brinton’s
is one of them. I have hLad the pleasure of reading it, and, as I
stated, so far as I can see, it is practical. It does involve quite ex-
tensive amendment of the bill as introduced; but if you have, as I

hope you have, a reasonable prospect of passing this bill, nobody’

wants to pass it and then find it ineffective. is administration
feature is a very important feature.

Mr. PaLuer, I agree entirely with you about the Brinton proll)losi-
tion, but I was not born yesterday in this legislative work. I have
discovered that we can make better progress by taking short steps
at the beginning, and that too complicated and involved measures
are apt to scare people away from a support thereof, and we may
?.ave to do some of these things Mr. Brinton has suggested at a later

ime.

Dr, Lewis. T sym{)atbize entirely with the thought that it is de-
sirable to get the bill into as short space as possible. I stated that
1 had known of two possible solutions of the administration diffi-
culty. The other solution is that embodied in the bill.which was
introduced by Representative Copley last July, and which has been
indorsed by the members of the Progressive Party who are Members
of Congress, and therefore in that sense it is a party measure, In
that bill the administration difficulty presented is solved in this way:

The-liability for the shipment is not only l{))laced upon the manu-
facturer who ships or the desler who ships, but also upon the com-
mon carrier. Everybody but the manufacturer, however, can pro-
tect himself by insisting, before shipping the goods, that the manu-
facturer shall have registered his goods under the act. Any manu-
facturer or producer of an article has a right to register the goods
under the act by merely filing an affidavit with the Secretary of
Labor to the effect that he employs no child labor contrarsy to the act.
Upeon the filing of that affidavit he receives from the Secretary of
Labor a certificate to the effect that his goods are registered ; and that
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certificate or a copy of it can be placed on each item of his goods.
Under that system, the whole administration of the bill, so far as
prosecutions under it are concerned, would be prosecutions against
manufacturers and other producers for making false affidavits,

The Caa1raan. Is there any such provision in the bill now?

Dr. Lewss. That is in the Copley bill, which is not before this com-
mittee; but that bill is H. R. 6146, which has gone to the other com-
mittee. I mention it here merely as showing another method of
solving what Mr. Brinton has tried tc solve—this by no means in-
considerable administration difficulty. If the Copley bill has any
advantages over the bill suggested by Mr. Brinton, from an admin-
istration point of view, it lies in this fact, that its administration is
greatly simplified by giving to the Secretag of Labor the duty to
investigate whether the laws of a particular State, in their enactment
and enforcement, substantially prevents child labor contrary to the
standards expressed in the bill. If the States do prevent child labor
contrary to the standards expressed in the bill, then any goods pro-
duced in that State are not subject to the provisions of the bill.
Tl.tise&)rovnsion is made workable by confining the prohibitions con-
tained in the bill to the initial shipment. Only the initial shipment
in interstate commerce is prohibited. As a large number of States
already have provisions comparable with this bill as introduced, of
course, in those States, under the Copley bill, there would be no
machinery of administration at all.

Now, to some that may seem to be an advantage, and then it might
not be. I merely mention it to show that there have been two solu-
tions offered for the very serious administrative difficulties connected
with the national child-labor bill, and both of those should be con-
sidered by you, if you desire to report the bill introduced by Mr.
Palmer affirmatively. . )

There is one other provision of the Copley bill that I should like
to refer to, Mr. Chairman, with your permission.

The Cuamran, Certainly, sir; that is what we want; we desire
to learn all that we can on this subject.

Dr. Lewis. It is this: The bill introduced by Mr. Palmer excludes
children between the ages of 14 and 16 years from two kinds of dan-
gerous employment, one is the employment in mines, and the other in
quarries. The bill introduced by Mr. Copley prevents a child under
16 years of age from being employed not only in those two dangerous
employments, but also in coke ovens and in establishments where
poisonous acids or gases or dyes are manufactured or packed_ for
shipment. In other words, it covers what has been discovered by °
the national child-labor organization to be dangerous occupations;
and then it also contains what I believe, from an administrative
point of view, is a clause of infinite value. It is this: “Or in any
establishment wherein the work done or materials or e%uipment
handled are dangerous to life and limb or injurious to the health or
mmorals of such child.”

Now, that means that you not only exclude child labor from tweo
or three dangerous occupations, but you lay down in the bill the
general principle that labor apt to be dangerous or injurious to
the health or morals of children betwen the ages of 14 and 16 years
is excluded, and you leave to the administrative officer—in this bill
the Secretary of Labor, or any other administrative officer you may
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choose—the right to designate from time to time, after ir. ;estigation,
what are dangerous employments. )

I believe that in all this class of legislation we are wrong when
we try to have the legislation itself specific in designating certain
definite employments. The thing that can be done practically by
a legislature is to express the general principle that no child under
the age of 14 years shall be emﬂ)oyed; that children between the
ages of 14 and 16 years can not be employed in occupations which
are particularly dangerous to such children, and then to leave to
administrative officers the determination of whether a particular
employment is or is not a dangerous one. Only in that way, i
believe, will you be able to effectually exclude children from danger-
ous employments.

The CuairmaN. I quite agree with you in that.

Dr. Lewis, And as to the constitutionality of the proposed law:
X have heard objections raised to this administrative ?rovision on
constitutional grounds. On that all I desire to say is this: In your
interstate commerce act you have given the commission the right
to determine whether or not a rate is fair, and if you can do that you
can give to the commission or to the proper administrative officer the
right to determine whether a particular employment is actually
dangerous to a child, and if it is dangerous to exclude the child
therefrom.

The Cnairyax, I think that in England and on the Continent
in general their legislatures have passed declarations of principle,
leaving to administrative officers or other tribunals the regulations
definitive of the application of that 1Sn‘inciple from time to time, It
is certainly so in Italy, and also in France.

Dr. Lewis. I think the principle is a good one, Mr. Chairman. It
can be carried too far, but I think it is not carried too far in the bill
which has been introduced by Mr. Copley.

Mr. Wawsm., Doctor, aside from the constitutionality or practi-
cability of the law in the event it is passed, in drawing a line of
distinction between the child labor product and the product of the
mill in which child labor is employed, do you think it is fair and
equitable to exclude the product of the child-labor mill from ship-
ment in interstate commerce? ‘

Dr. Lewis. I do; I think that where a man violates his obligation
not to use his wealth for the purpose of exploiting others he renders
himself a producer whose products should be excluded from inter.
state commerce. :

Mr. Wawsit. And you think the result would be that wherever he
had children in-his employ he would soon get them ont?

Dr.-Lewis. I think so; that is my personal opinion.

Mr, Warsu. That would, no doubt, be the result.

The Cuairyan., We thank you verey much, Doctor, for the in-
formation you have given us.

Mr. Lovesox. I would like to say one word, Mr. Chaivman. as the
representative of the National Child Labor Committee, in answer
to a question raised by Dean Lewis. We discussed the matter very
*carefully when considering, in the committee, which bill we would
indorse. These matters have now been brought up, and I wonld
like to say that it seemed to the committee, from the standpoint of
its experience in trying to get a child-labor law, that the brief and
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comprehensive Palmer bill covered the ground. We felt that the
details of rules and other administrative features might be devised
and worked out better in the precess of experience and in view of
changed conditions that might «rise from time to time, than could
be foreseen at the time the bill was passed; but if it should be deter-
mined in the course of your deliberations on the biil that the work-
ing out of these rules was beyond the province of this administrative
board, then we should be entirely agreeable, and I am sure I speak
for the trustees of this committee, in accepting Mr. Brinton's sug-
gestion that these details be embodied in the bill.

As to the question of the chairman relative to excluding from
interstate commerce products of child labor and products of the mill
in which chiid labor is employed, I would like to ask the committee
whether there is not a fair analogy on the administrative side in
the administration of the law requiring that cattle shipped from
State to State in interstate commerce shall be certified! A man
may have 100 cattle that he wants to ship to a neighboring State;
10 of them may be diseased and 90 of them may be in perfectly
good condition. If he insists on shipping them across the State line
without a certificate, not only the 10 diseased cattle, but the other
90, as I understand it, might be confiscated.

Mr. McKerway. I can call your attention to a situation where it
it more stringent than that. In parts of the South when cattle be-
come diseased they can not ship any out of that section at all,
whether they are in perfect condition or not. There are great sec-
tions of the South that prohibit the shipping of any cattle if they
find the cattle diseased, and though a man might have 1,000 cattle,
all perfectly sound, if he lives in one of those districts he can not
ship his cattle out.

Mr. Lovesoy. Yes; and I submit that will be visiting upon the
individual owner or employer a very much greater hardship than
could be conceived under any plan contemplated in this bill. because
there a man might have nearly his entire product taken from him,
or put in jeopardy, when there was only a small offense. and what
is the reason of the Government doing that? As I understand it,
it is simply an administrative protection simply because the Gov-
ernment can not undertake to see that every one of these cattle is
thoroughly examined before the shipment is made. And so in this,
it seems to me, it would be almost impossible to attempt to discrimi-
nate in the goods shipﬂed from a given factory—what goods have the
labor of children in them and what have not. And we must recog-
nize the fact that if the children are employed in one part of the
factory, though they had no part in the manufacture of an article,
and as is um%oubtedly the case in many instance= the labor of the
child, in whatever capacity he is there, makes the completed product
cheaper, and the manufacturer can not only ship cheaper, but the
entire cost of production is lowered.

Mr. Keatine. Mr. Lovejoy, in the matter of discriminating be-
tween the goods made with child labor and the goods made with
adult labor, some one has referred to the amulogy existing in the
meat-inspection act. When vou go through the packing house

ou find meat inspectors there. They are present when the steer is
illed; they follow the various processes until the dressed meat
is finally placed aboard a car and shipped from the factory, and

.o
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just before it is placed in the cooler they brand each piece of tne
carcass with an o%cial brand which certifies that the meat comes up
to the regulation. Now, if it is deemed feasible to do_this in that
industry, would it not be a comparatively simple administrative
problem to have in these great cotton mills, for instance, some ar-
rangement whereby the goods manufactured by adult labor could
be 50 branded that it would be distinguished from the goods manu-
factured with child labor? That would involve the employment
of inspectors, it is true; but we employ inspectors when we want
to safeguard our meat supply, and I can not see why we should not
do so to safeguard the children of the country.

Mr. Lovesor. It would seem, Mr, Chairman, that the analogy is
very close, but there is this difference: That the meat is certified
because in any one piece of the meat there might be serious danger
to some consumer, and it is necessary, in order to make the inspec-
tion complete, that every piece shall be separately certified to be in
good condition; whereas, in this proposition we are discussing, the
principal aim is not to protect the consumer against any partrcular
piece of goods that he may get, but to discourage the employer re-
garding his exploitation of the children.

Mr. Keatina. Let us take a South Carolina cotton mill: Suppose

“you had a corps of inspectors in that mill who met the cotton when it
came into the mill and followed it through the whole process just like
the inspectors do in the packing houses, from the moment the cotton
came in over here until 1t went out over there as a finished product.
Now, those inspectors would know whether child labor had been
used in any part of the process, and when that finished product came
out over here they would refuse to brand the goods on which child labor
had been employed, and they would O. K. the cotton cloth which
had been made by adult labor. Wouldn’t that clean up your cotton
mills at once? If it would not, then I would not want that process;
but I do want one that will clean up the situation. But it seems to
me that possibly that sort of arrangement would answer some of the
objections made to the effect that in excluding the product of child
labor and the %roduct of mills in which child labor was employed
you would also be excluding the product of adult labor, and therefore
raise a_constitutional question which might jeopardize your law.

Myr. Lovesoy. I think that would be very effective; but I can see
one objection that would be raised, and that is that it would require
such a vast army of inspectors to cover all the industries in the coun-
tr?' in which children might be employed that you could not get the
bill through. It would mean an appropriation very much larger than
has ever been granted to any administrative department of the Gov-

ernment.

Miss'KerLy. Mi. Chairman, there are so many practical difficulties
in the way that would prove to be insperable that I don’t think that
ﬁrqposit_iop could be considered; there would be a thousand little,

air-splitting questions come up in administering such a law and
make it impossible. There would be no way to accurately determine
just when child labor entered in to the manufacture of a product
and when it did not. I can give you a picturesque illustration. At
the stock yards in Chicalgo one of the most murderous occupations in
which children are employed would not be shown at all as entering
into the production of a piece of dressed meat, for all these little boys
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do is to stand at the doors and open them while little electric.trains

o into the cooling house carrying sides of beef. You would never
Ee able to prove in any court that holding that door open to let the
train pass through was a_process which entered into the production
of any particular piece of meat. I was in Chicago and was present
when this was going on, in the month of August when three men had
died of sunstroke because of the heat, and these wretched little boys
came out in that heat and held the door open in the broiling sun,
and when the train had Eassed through they went back into the cool-
ing reom, which were filled with icicles, because that temperature
was suitable for the meat. They had to have three times as many
boys on their list as were needed in this employment, because two
out of the three were always ill. And it is the same way in the glass
works, the most killins thing done by the little boys is sitting right
beside the molder, holding and cleaning the molds after the bottles
are taken out. Now, you could never show in any way, as to any
particular bottle, that the little bog' had participated in its produc-
tion; he had never touched one of them, but had just been sitting
there rubbing grease in a mold. It would Le so with the little girls
who work in garment factories and carry the cloth that has been
cut up to the stitching room, up four or five flights of stairs; you
wouldn’t be able to show how that had entered in any way in the
manufacture of any particular garment; she had simply carried a
box of cloth out of a room, in a hall uﬂ) some stairs, and still, while
the garment was being made there, she has never touched it.

I can see that there would be thousands and thousands of hair-
splitting things like that come up which would make such a law very

ifficult to carry out.

I would also like to say that I consider it quite as fantastic to
exempt the State of New York, for we have some of ihe most difficult
child-labor problems there; we should biiterly resent having New
York exempted from the working of this law. .

The Cuairyan. Your objections, Miss Kelly, to the exemption of
New York are based on the theory that quite frequently these local
industries control the action of the local officials and even the local
courts, so that you can not get an enforcement of the law?

Miss Kewry. Yes, sir.

Mr. Keatina. On the strength of Miss Kelly’s presentation of her
objections, I wish to withdraw my “ fantastic proposal.” Tt was not
offered in any hostile spirit, Miss Kelly.

Miss Kerry. I understand, sir.

STATEMENT OF MR. A. J. McKELWAY, SECRETARY FOR SOUTH-.
ERN STATES, NATIONAL CHILD LABOR COMMITTEE.

Mr. McKerway. T am not a lawyer, My. Chairman: T have written
2 good many laws, and I suppose I might be called a “cornfield”
lawyer; but I have a historical argument here on this question. as
to the constitutionality of the law. It may not appeal to the legal
mind, but it seems to me to be logical. .

It was because of difficulties between Maryland and Virginia over
commercial relations that a commission met at Mount Vernon, the
home of Washington. during the Confederation and before the Con-
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stitution was made, to discuss these difficulties. Out of that grew the
Annapolis convention, and out of that grew the Constitutional Con-
vention.

The Cuairyan, What were those difliculties?

Mr. McKeLway. A dispute between Maryland and Virginia as
to inland navigation.

The Ciairyan. Abont the right to the use of the streams?

Mr. McKerway. Yes, sir.

If I have read the history of Virginia correctly she had the power
in those days to prohibit the importation of any kind of goeds from
Maryland, convict-made goods, or child-made goods.

The Cuamyan. And she simply shifted that right to the Con-
gress of the United States,

Mr. McKeuway. Yes, sir; Virginia hasn’t the power now, but I
think it was simply transferred in its entirety to the United States
Government, under the interstate-commerce clause of the Constitu.

. tion. [Reading:]

It has now been nearly 10 g’ears since I began to represent, as one
if its secretaries, the work of the National Child Labor Committee,
which was organized 10 years ago this spring. I have been with
the committee since it began active work. The field assigned me
was the territory of the Southern States, and I have been in eve
one of these States from Maryland to Arizona in the interest of chil:{
labor legislation, and before all the legislatures of these States
except two. I am also fairly familiar with the general work of the
National Child Labor Committee in other sections of the country,
having kept in as close touch with the latter field as was possible
for a worker in a particular section. I suppose I may say for myself
also that I have been reasonably successful in this work.  Every one
of these Southern States has either passed an original child-1abor law
or has amended a law in some parts in the right direction during
this decade. But none of these Southern States east of the Missis-
sippi has as yet reached the standard which the American Bar Asso-
ciation, for example, has set as a proper standard for the regulation
of child labor. Kour or five of them are considerably below such a
standard of legislation, one of them allowing 10-year-old children to
be employed in factories 11 hours a day, and in none of them are the
laws adequately enforced, partly through lack of appropriation,
through the inefficiency of State labor bureaus, and because in some
States there is no factory inspection, and there has never been prose-
cution for a violation of the law. So, while we are working for a
bettee standard of legislation in some of these States, we are met with
the stern fact that conditions have but little improved since the
National Child Labor Committee was formed, and what is true in
the South is true in somewhat lesser degree in the States of the North,
East, and West. where by far the greater number of toiling children
are to be found because of their greater industrial expansion.

Now, the obstacle we have met everywhere in America in the
attempt to raise the standard of protection of working children to
the proper standard and to enforce the law has been the argument
that a State adopting such a standard and rigorously enforcing its
laws is placed at a disadvantage through the competition of similar
industrial establishments in other States, especially bordering States.
The good State is, as it were, penalized for passing a good law,
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because of the failure of the low-standard State to enact similar
legislation. T do not hold that this argument will be true in the long
run. I hold that child labor in itself is an economic error, and not
only for the welfare of its citizenship should a State abolish child
labor, not only for the diminishing of poverty and resulting de-
generacy, illiteracy, and crime, but for the sake of the industrial
establishments themselves. The cheap labor of little children is not
an economic advantage. But the American manufacturer ravely
looks beyond the profits of this year, or the next yearat the fartherest.
I can give many examples of this argument of the manufacturers
of any State against raising the standard for that particular State
until some other State reaches the same standard.

For example, we have a 10-hour day in Virginia for children under
16 and for women. Through acts of Congress we have an 8-hour
day in the District of Columbia for children under 16 and for women.
But Virginia competes, especially in the cotton mill industry, with
North Carolina, and it happens that the largest cotton mills in the
State are located in Danville, near the border. An almost equally
large cotton-mill community is at Spray, N. C., near the Virginia
border, and not far from Danville. Now, the Virginia manufac-
turers complained when we succeeded in raising the age limit for
children employed in factories to 14 years,and the cotton-mill families
of Danville em{)]oyers simply packed up and went across the border
and were employed in Spray or in Greensboro, where they were
able to work the younger members of their families. The enforce-
ment of the Virginia child-labor law raises the same objection, be-
cause North Carolina has not provided any means of enforcement,
except through sporadic efforts of school superintendents, and that
law onli became effective the 1st of January.

For the same reason the Virginia manufacturers resist the reduc-
tion of the hours for children to 8 a day, which has become the
standard in our great industrial States, on the ground that they are’
put at a disadvantage in competition with the North Carolina
manufacturers so close to them, who can employ such children and
even younger children 11 hours a day. Trainloads of c.tton-mill
employees have been shipped from Tennessce, with a faitly good
. child-labor law, into North Carolina and Georgia, on the Lorder, on
account of the inducements offered by cotton-mill employers and
where they can work their younger children also.

The cotton manufacturers in Mississippi have been recently at-
tempting to secure the vepeal of the Mississippi law providing an
S-hour day for children under 16, on the ground that they could not
meet the competition of the Alabamia emplovers with an 11-hour
day for children.

The Tennessee mannfactuvers and the Texas manufacturers have
told me that they favored a Federa) law regulating child Iabor in
order to equalize competition, and it seems so manifestly a matter
for Nutional instead of State regulation, because of the fact of com-
mereial competition hetween the States--the very business Congress
has a right to regulate when goods are shipped across State lines.

The same arguments have been made by the glass manufacturers
of Pennsylvania, who still hold onto boys between 14 and 16 for all
night work in the glass factories; by the manufacturers of West
Virginia. by the New England States engaged in the cotton indus-
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{ry, one after another, unless all the States in that group could unite
in a measure of reform. )

I suppose there has rarely been a case when an effective child-
labor law has been Fresente to the legislature of a State in which
the employers of child labor did not cite the lnws of hordering States
as the reason why a bill before their own legislature should not pass
end I think I am within bounds in stating that the whole genera(
movement for the reform of child-labor conditions, to result in the
abolition of child labor, as we hope, has been held back a score of
years by this argument of the competition between States. And I
think I may say that if anyone knows what he is talking about with
regard to the difliculty of securing adequate protection for the chil-
drenfthmugh State legislation, T am the one who is competent to
testify.

As to the effectiveness of a Federal law, once it has been put upon
the statute books, and, perhaps, runs the gauntlet of the courts—of
this I have no sort of doubt. Of all laws a child-labor law is one of
the moest diflicult laws to enforce through the verdict of a jury of
the ‘vicina%e. It would be difficult, for example, to get the l];m;y ina
cotton-mill county, upon which there would, in all probability, be
some loafing father who wished to employ his own children, to con-
l\'ict either a parent or an employer of a violation of the child-labor
aw.
I can tell you of an interesting example of this down at Danville,
Va. As I have said, they have a better law in Virginia than they
have in North Carolina, and Virginia has a State factory inspector
who has been very diligent in the performance of his duties. He
found 85 violations of the child-labor law in the plants in Danville
of the American Tobacco Co. and in cotton mills in Danville. He
took a minister with him who had worked in some of the mills in
"North Carolina, and he found a great many who had gone over there
to the Danville mills from North Carolina. He found evidence of the
violation of the law in 85 cases, and got affidavits from school-teachers
as to the ages of the children, and took these cases before the grand
jury in Danville. But the foreman of the grand jury was a brother-
mn-law of the largest stockholder in the Danville Cotton Mills; the
manager of the American Tobaeco Co. was a member of the grand -
jury; the superintendent of the cotton mills was another member;
two others were large stockholders in two other mills, and four of
their bookkeepers were also members of the grand jury. So there
were O ont of the 12, They threw out all except three of the cases,
and the inspector took these three cases before the mayor of the
town, who is the judge in such cases down there, It was rather
amusing to find that the evidence the parents of the children had filed
with the factory in one case showed that the three children were 14
years of age, yet there had been no twins or triplets in that family.

have the record which shows that it was stated by the parents
that these children were born, the first on March 3, the second on
October 9, and the third on April 16, all within 13 months. The
mayor heard these cases and pronounced the men guilty, but said he
knew they would be good the next timne, and dismissed the cases.

Federal juries and grand juries, however, are drawn from a!l dis-
tricts, sometimes comprising a whole State, and it is a matter of
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common knowledge that the Federal laws are very much better ob-
served where they can be enforced at all than the State laws have
been even where there is the most effective method of inspection and
enforcement. Take the liquor laws for example. It has E:en a mat-
ter of common knowledge in States where prohibition laws have been
enacted that in the communities in those States not in sympathy
with the purpose of the law it has been impossible to convict men
who have openly violated the law, but the same men have been care-
ful to take out a United States license for the purpose of violating
a State law. T suppose the Webb law relating to the transportation
of liquor will measurably end this abuse. I have no doubt that
there are many sections of large States in which the distilling of
whisky would be carried on to-day without molestation by the juries
of the neighborhood, though in violation of the State laws, if Uncle
Sam had not adopted a law making illicit distilling of liquor a crime.
It is true there are violations of this law, but, considering the oppor-
tunities and the profits of this business, the number of persons in
the Atlanta Penitentiary convicted of this crime are comparatively
few because of the deteimined efforts of the Federal Government to
convict violators, and the crime has become rare, even in the most
inaccessible mountain regions. When the time comes that a man
who sees a child working under age in a factory can write a postal
to the Department of Justice and complain of the violation of the
Jaw. with the result that the inspector can be sent to determine the
fact, and the employer can be arraigned before 2 Federal court for
violating the law, there will be small need of Federal inspectors,
and the danger of employing children illegally will become so great
as to overbalance their profits from the cheaper labor.

Mr. Lovejoy has already filed a table showing what States have
the 14-year-old limit and which prohibit child labor at night. That
statement has been brought right up to date. But I would like to file
a few extracts from the Federal reports on the condition of child
and woman wage carners in this country which show the violations
of the law u(‘) to the year 1908—how universally the State laws have

been violate
The Cuarman. Tt would be a very profitable piece of informa-

tion to add.

Mr. McKeraway. These veports sum up the results of some three
score agents who were employed to investigate conditions and secure
facts regarding the employment of women and childven. They re-
ported these violations of law in the cotton-mill industry alone:

[From the Report on Condition of Woman and Child Wage Earncrs [n the United States,
Volume 1, Cotton Textile Indusiry, Prepared under the direction of the Commissloner

of Labor. Senate Document No, 845.)

Page 147: As is indicated by this table, 46 establishments were investigated
in New England, 15 of which, or 34.8 per cent, employed children under the
legn! age. These establishments employed 1,711 children under 16 years of age,
and of these 120, or 7 per cent, were under the legal age, 14 years. These 120
employees, of whom 58 were boys and 62 were girls, constituted thirty-six one-
lundredths of 1 per cent of all employees In these establishments.

Page 150: As Indicated by the foregoing table, every establishment visited in
Maine employed one or more children under 14 years, the legal age. In one
establishment (No. 1) which employed only 34 children under 16, there were
15 children, or 44.1 per cent, under 14 years. This was 6.73 per cent of al
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employees in the establishment. Two of these children were only 10 years old
and 6 were only 1’. In another mill (No. 5) 14 out of 66 children, or 21.2 per
cent, were under 14, In the 7 mills visited in the State there were 407 chil
dren employed.  Of these, 64, or 120 per cent, were under 14 years of age. The
names of 55 of these were found on the pay rolls, and the names of O were not
on the pay rolls. ‘I'wo of these children were 10 years old, 10 were 11, 11 were
12, aud 41 were 13 years old,

In New Hampshire chlldren under 14 were found employed in 3 of the 7
nilis visite. One of these, cmiploying 5 such children, was investigated when
school wus not in session, and, as the children were not under 12, such employ-
ment was lega). The other 2 mills employed § children under the legal age.
1'bree of these children were 13 and two were 11 ye:urs old.

It is reported that childven vuder the fewtl age are unttlonbiadly employed in
sonie of the mils of New Huunpshive Guring vacetion, sand it ebitdren slightly
under 14 begin work during vacation aind continue work illegally after scliool
begins until they reach the age of 11, when they abtiin the certificate required
by law. As this investigation was not mide n the fall of the year, the trath
of thie Matter assertion conld not be datermined.

In the 22 mills visited in Massachuselts, employing a total of 605 children,
only one child was found to he under H yeuars, the logal age. This ehild had
on file an age and schooling ecertiticate ghving her age as 14, so that the viola-
tion of the law can not be charged against the cployer. The Wirth records
of the city, however, showed the clild to be 13, and her cevtifteate was there-
fore issued by the school committee without preper proof of age.

In a few other lowtlities some of the foreign-horn children appeared to be
wiler 11 yeanrs of age. but whether or not they really were was not substan-
tiated by positive proof. These children were provided with the requisite age
and schooling certificates, which indicates that the evidence of age which they
produced had been considerad soflicient by the efficial whe was antlorized to
issue such certiflcates.

In Rhode Island § of the 10 establishments visited employed children under
14 years, the legal age. Of a total of 338 children under 16 employed by these
& establishments, 50, or 14.8 per cent, were under 14 years of age. This was
1.27 per cent of all employees In these 5 estublishments. Of these 60 children,
33 were empolyed in 1 establishiment, where they coustituted 2%.9 per cent of
the children and 203 per cent of all employees. In 2 other establishments
over 1 per cent of all employees were under the legal age. In one of these es-
tablishments 4 out of 24 children, and in the other 7 out of 76. were under the
legal age. ‘The nauies of 3G children uuder the legal age were carried on the
pay rolls, but the names of 14, employed in 4 different establishments., were
omitted therefrom. Two of the chilthen were 11 years old, 7 were 12, and 41
were reported as 13 years of age.

Page 186: The most extensive violation of the age-limit law was found in
South Carvolina. In addition to 42 children under 12 years of age who were
orphans, children of widows, ete., and who were thevefore legally employed,
403 cther childeen under 12 years were found working fn the establishienta
fnvestigated In that State. As shown by the table on page 171, such children
constituted 12.3 per cent of the total children employed in the 36 establislnuents
fnvestigated and 2.8 per cent of the total nuwher of employeces. Chtldren under
the age of 12 years were employed in 31 of the 306 establishments investigated
in the State, and 33, or 017 per cent, of these 3G establishments less than 1
per cent of the employees were children u:uder the legal age and unot legally
excepled from the provisions of the law. In 20 establishments between 1 snd
5 per cent were thus fllegally employed. In 3 establishments between & and
10 per cent and in 3 others over 10 per cent of all employees were children
under 12 years of age who werc not legally excepted fron the provisions of
the law.

In North Carolina the law was ouly slightly less flagrantly violated. Of the
59 establishments cinvassed 44, or 74.6 per cent, were found to employ children
under the legal age. In 13 of these establishments less than 1 per cont of the
employees were children under 12 years of age, i 19 establishments from 1 to 5
per cent, and in 11 establishments between 5 wid 10 per cent.  In 1 establish-
ment in North Carolina (No. 44) 12.05 per cent of all employces—a higher per-
centage tban in any other cotton mtll investigated in the South, outside of Mis-
sissippl, which bad no child-labor laswv—were under 12 years of age. In the 44
cstablishments llegally cmploying children a {ota? of 1,751 children were em-
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ployed, 202 of whom, or 11.5 per cent, were under the legal age. These constl-
tuted 8.6 per cent of all the children in the mills investigated in North Caro-
lina}, 2,61 per cent of all employees in the establishments illegally employing
children, and 1.7 per cent of all the employces at work in all establishments
investigated in the State, .

In Georgin 20 of the 31 establislunents fuvestigated, or,GLhH per ceut. ew-
ployed children under the lega) ange. Two olher establishments cmployed
children under 12, but all were employed under legal exceptions. A total of
107 children under 12 years of nge were found at work and of these 41 were
under legal exceptions; the remaluning 66 were illegally employed. ‘These 66
constituted 5.8 per eent of the children nnd 1.05 per cent of all employees in
the 20 mills fllegally cuploying children. Of all the children employed in the
mills investigated In the State these 66 children constituted 3.6 per cent, and of
all employecs in these mils 068 per cent. This Is a much lower percentage of
fllegally employed children than in any other sonthern State except Virgluia.
In 1 establishment more than 5 per cent of the employces were under the
legal age aud In 9 establishments Jess than 1 per cent were under 12 years
and not legally excepted from the provisions of the law.

Page 187: In Alabama 8 of the 13 establishments Investigated employed
children under the legal age. 7This is a smaller proportion of establishments
than were found thus vielating the Iaw in Georgin, but a much higher propor-
tion of children were illegally employed, although this proportlon was lower
than in eitber North Carolinn or Scuth Carvelinn. .\ total of 71 chilidren were
fouid (o be uindler the age of 12 years. ‘FThis was 7.5 per cent of all children
and 1.59 per cent of all employees in the establishments fllegatly employing
chililren wnder 12 years of age; it was G.1 per cent of all children under 16
years of age mnd 1.27 per cert of all employecs In the 13 establishments in-
vestigated. Of the 71 children under the legal age 48 were ut work in one mill.
This was the only establishment fn which more than 5 per cent of all employees
were under the legal age, as against 1 in Georgia, 6 in Sonth Carelina, and 12
in North Carolina.

In Virginia 2 of the 4 establishments fuvestizated employed ehildren nuder the
legal age. In one of these only one chilil was found to be under 12, and in the
other only one-half of 1 per cent of all employees were positively proved to be
wnder 12 yeurs of age.

In North Carolina, in 6 of the 59 establishmenis investigated, more than 23
rer cont of the children were under 12 yeais of age, and in 3 of these approxi-
mately 35 per cent of 1l child workers were thus lllegally employed.

In Georgla only 1 establishment was jnvestigated In which niore than 25 per
cenl of the children were under the legal age, and in Alabama none. In 22
establishments fn North Carolina, 4 in Geovgia, and 1 In Alabama more than 10
per cent of the children were found to be under the legal age. In Virginia in
1 establishment investigated 4 1 per cent of the children were found to be under
the legal age and in anotlher 0.4 per cent.

On page 188: It will be interesting to compare conditions in Mississippd,
where there was no child-labor law at the time of this investigation, with the
conditions disclosed in the tables which have Just been discussed.

In Mississippd every establishment fnvestigated employed children under 12
years of age. 'This was not true of any other State. In one establishment, as
Iudicated by the table, such children constituted 15.87 per cent of all emplcyees,
a higher percentage than in any other establishment investigated. Of the total
employees in the establishments visited children under 12 constftuted 5 per
cent. a much higher proportion than in any other State.

In the 6 States having child-labor Iaws, 758 out of 9,126 children, or 83 per
cent, were found to be uander the legal age. If those under 12 but legally ex-
cepted are added, the total is 836, or 9.2 per cent. In ewch of the 9 estublish-
ments investigated in Mississippi more than 10 per cent of all children were
under 12 years of age, and in all but 1 mere than 15 per cent. In the 9 estab-
lishments 113 of the 539 children, or 21 per cent, were under 12 years of uge.
This, again, 18 a much higher proportion than in any other State.

On page 189: As shown by this table 44, or more than half, of the 849 chil-
dren under 12 years of age were 11 y<ors old. Of the remainder 283 were 10
years old, 107 were 9, 48 were 8, 16 were 7, and one, who worked as a helper,
was only 6 years old. A total of 172 children were under 10 years of age, and
of these 46 were employed in North Carolina, 83 in South Carelina. and 28 in
Mississippl, with only 7 fn Georgle, S in Alabama, and none in Vieginia. Of
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the 16 children 7 years old, 4 were employed in Mississippi, which, as bas been
stated, had no child-labor law at the time of the Investigation; the other 12
were illegally employed, and 6 of these, as well as 1 child 6 years old. were at
work in South Carolina. The names of only 4 chlldren 7 years old were found
on company pay rolls. Of these 2 were employed in Mississippl, 1 in North
Carolina, and 1 in Alabama.

Of the 7563 children lllegally at work in the establishments investigated the
names of 692 appeared upon the pay rolls of the establishments employing them
and the names of 161 were omitted therefrom. The wages of these 161 children
were included with those of some other member of the family, and they wero
what are commonly known in southern cotton mills as “ helpers.”

On page 100: At another mill In North Carolina was a spinner tending ¢
sldes, but for some time her sister, aged 11 years, had been helplng her, and to-
gether they had tended 8 sides, and the older slster had recelved payment for
tending 8 sldes. At an establishment in Georgia n woman reported that her
little daughter, 10 years old, worked every dny helping her two sisters. The
child quit for a while, but the overseer said to the mother, “ Briug her In; the
two girls can not tend those machines witliQut her.” The mother asked that
the child be given work hy herself, but the overseer replied that the law would

not permit it.
At a certain mill fn North Carolina a boy 9 years old worked in the daytime.

Hir wages were cavrrfed on the dny pay roll under the name of a sister, who
worked at night. When the slster was not at work the boy’s wages were cred-
fted to the father, who is a machinist working in a different part of the mill.

The above examples are typlcal and merely llustrate a common method of
evading the law. This custom of indirectly employing cbildren under the legal
age hag been 50 well recognized that, according to a labor angent in North Caro-
lina, families on furms or in the mwountains have comnionly been assured that
under the helper system all of their children may work in the mill and earn
wages. .

The Cuairyrax, Mr. Holder, did you want to be heard this after-
noon? ) .
Mr. Houper. Yes, sir.

STATEMENT OF MR. ARTHUR E. HOLDER, LEGISLATIVE COM-
MITTEE, AMERICAN FEDERATION OF LABOR.

Mr. Horper, Mr. Chairman and gentlemen of the committee. I
am not going to detain you but for a few moments. I would like
to say, however, that after reading Mr. Palmer’s bill, as carefully as
T am able, T have come to the conclusion that it is the product of an
industrial statesman, or of industrial statesmen and stateswomen.
Tn all its details it is one of the most finished pieces of work I have
seen around this Capitol. It has been drawn with particular care
not to make it verbose or have it overburdened with unnecessary
material. Its administrative functions, I believe, can be worked
out to such a nicety that there will be little or no difficultics of any
kind to contend with. And the fact that it places the matter under
Federal jurisdiction will not be the only feature of interest that will
enforce the bill if it should ever be enacted into law. The moral
effeét it would have would stimulate State legislatuyes to bring their
laws up to the uniform standard of the Federal law is an excellent
feature; it would also encourage their jealous regard for their own
rights—standing firmly on the old State rights doctrine—to ses
that there was not any Federal interference with the enforcement of
the State laws after their State laws had been brought up to the
Federal standard. . .

I believe a word of commednation should be given to this com-
mittee at this time, particularly from myself, representing the organ-
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izations that I do, for the world knows that we have been struggling
for a great many years in behalf of the children. We have taken
advanced steps in various States before we have reached this happy
day, this particularly happy day, Mr. Chairman, in this very room,
when almost—well, when everybody is unanimous in supporting a
law for the social welfare—the greatest investment there is in the
country—of the child; when there is not a voice heard in opposition
to any feature of the bill. It is only a few short years ago when
to stand in this room and support a law in behalf of the child, the
workingman, or the working woman was to be ridiculed; and it is
only seven short years—if I may be pardoned for making these obser-
vations, but I think it is necessary because it displays the wonderful
growth and development of our human feelings—only seven short
years since Albert Beveridge during the debate on his bill made
his celebrated three-day speech in the Senate, and he knew something
about it; he was ridicule«i) from the highest te the lowest because he
groposed to bring in the Federal Government to interfere with
tate rights in regard to the status and rights of children.

I could reiterate and corroborate some of the statements made by
Dr, McKelway with regard to the difficulty of legal enforcement of
laws of this kind, I %mppen to have occupied the rather unique
position of being the first factory inspector in the State of Iowa; and
my good friend. Miss Kelly, will remember when we had no State
factory laws in the State of Towa. But even before there was a line
of law written. I took it upon myself to see what the conditions were,
and, as a result of my investigations, made a report to the governor,
as deputy commissioner of the bureaun of labor statistics, flpon the
strength of that report the first factory-inspection law of the State
of Jowa was written,

I well remember, in the southern part of the State, when I would
go into a mill or factory and commence to talk to the owner abont
the proposition, he would say, “Oh, we came over here from Mis-
sourt to get away from all these pesky labor laws”; and in the upper
part of the State they would say, “All these pesky laws are interfer-
ing with our business.” Interfering with the business of exploiting
children and women and trying to make the State of Towa a pauper-
labor State, e said no.

There is one point that has not been touched on or referred (o by
any of the previous speakers, and that is that I anticipate we are
going to have some diflicully in connection with section 5. T will
read the section (reading): ’

Sec. 5. That any person, partnership, assoclation, or corporation, or any agent
or employee thereof, manufacturing, producing, or dealing in the products of
any mine, quarry, mil), cannery, workshop. factory, or manufacturing estab-
Jishment who shall violate any of the provisions of section 1 of this act, or any
of the rules and regulations made in accordance with the authority contained
in section 2 of this act, or who shall refuse or obstruct the entry or fnspection
authorized by sectlon 3 of this act, shall be guilty of a misdemeanor and shall
be punished by a fine of not more than $1,000 nor iess than $100, or by Impris-
onment for not more than one year or less than one month, or by both fine and
imprisonment, in the discretion of the court.

1 believe it is the first time to my knowledge that such a proposi-
tion has been made in a bill before the Tederal Congress. It is only
a few weeks ago that—you will remember—some Federal agents were
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forcibly ejected from the Lonisville & Nashville Railroad offices
hecause they insisted on getting detailed and accurate information
for the benefit of the Interstate Commerce Commission, I am just
wondering what is going to happen with some of our peculiar em-
ployers when they know there is a Federal ins‘)ector wants to go
through their plants to see if there are any children under age em-
ployed there, Tt is going to be an interesting experiment. I just
point out to you that you may have to defend that.particular propo-
sition, and it is wise to be prepared.

Then, on line 11 of the first page, after the .word * time,” T think
these words should be added. 1t is at the present time not very defi-
nite, and I think it should have these words added. Line 10 starts,
“children under 14 years of age are employed or permitted to work
at any time,” ete. I would propose that you add * during the day or
night* after the word “time.”” Tt would then substantiate and
clarify the words that follow so there would be no doubt whatever
concerning what the expression “at any time » means.

Myr. NorLsx. The bill practically prohibits their employment after
7 o’clock in the evening, doesn’t it?

Mr. Howper. Yes. sir; but T believe you might run into some diffi-
culty with some of the courts over those words “ at any time.” I am
not a lawyer, but it occurred to me there was an opportunity left
open at that point to have the effectiveness of the bill vitiated.

I was going to add one more word, Mr. Chairman. It may be that

. You have to verify this before the House, with regard to the need of
this measure, with facts and figures. T don’t know what data has
alrendy been presented and introduced by the previous speakers,
but I Presume that they have been extremely careful in the prepara-
tion of the statistical information they submitted to you. But if you
have not got everything complete and need any tabulated official in-
formation I would particularly refer you to the investigation made
by the United States Burean of Labor Statistics on the strength of
the law of 1906-7, on women and children labor investigations, hours
of labor. ete. The results of that investigation are contained in 19
volumes. Some of vou who ure here to-day remember the difficulty
we had to get that investigation, especially to have the investigation
made by the Bureau of Labor Statistics, and after we got the au-
thority for the investigation, the diﬁicuity we had in getting the
necessary appropriation. But you will find in those reports com-
pllote]mn(l accurate information up to the time that investigation
clused.

Mr. PPaLver, Hasn't therve been prepared a summarization of that
work o that it is more readily accessible than in that large work
of 19 valumes?

My: HowpEr. I think so; yes, sir; and it would not be necessary to
go through the whole 19 volumes.

Mr, PaLMer. It is not in print, however.

My, Howoer. No, sir; I don’t believe the summary is yet in print;
T understood that it was being prepared.

Mu, PanMer, Isn't it one of the things the Bureau of Labor Sta-

. tistirs wants this large appropriation for?

Mvr. Howper. I know they are very much behind with their work

and are suffering for the lack of sufficient appropriations.
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My, Paryer, I would suggest, Mr, Chairman, if you will permit
me, that I ask Mr. Meeker to transmit to you all the information he
has on the subject,

The Cuaimyan, We don’t want to duplicate any of this matter,
but I don’t know whether he Lias sent that or not.

Mr. Lovesoy. I regret to say, Mr. Chairman, the summarization
you are speaking of has not been made. The Children’s Bureau
offered to undertake the prepartion of it, but they were not author-
ized to do so. T think, however, that it is a matter that ought to be
very vigorously urged. Our committee has been urging it, but we
have not yet accomplished anythintg.

, '{‘he (;HAIR.\I.\N. ave you any further witnesses to introduce, Mr.
almer

My, Panyier, I think not, Mr. Chairman.

The Cuairyan. We have not yet heard from any who may be
adversely interested in thig bill; but, the committee will wait for a
reasonable time for any such persons to appear here for that purpose.
I will keep youn advised, Mr. Palmer, from day to day, of the situa-
tion.

(Thereupon, at 4.20 p. m., the committee adjourned.)



