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NOVEMBER 4, 1938

Your officials have given the Wage and Hour Division of the U.S. Deparfmen:
of Labor an opportunity to discuss with you tonight the Feir Labor Standards Act
passed by the Congress last spring and signed by President Roosevelt; June 25, 1938,
the wages and hours and child-labor provisions of which became effective October 24th
last. Before doing so, let us recall briefly the long history of the struggle for

this and similar items of labor legislation. Of course, in the broader sense, the

9
Federal Fair Labor Standards Act, and other so-called labor laws, are not strictly
nor exclusively labor legislation. It is legislation in the public interest for the
~olitical and economic well~being and peace of all our people for labor, for employers
and for the public which is the sum of the first two.

More than a year ago, long before the present Fair Labor Standards Act was
a bill in its present form, Administrator Andrews, who was then Industrial Commis=-
sioner of the State of New York, declared that enactment of a Federal minimum wage
and a maximum hour law was an absolute essential, that it was the keystone of the
arch of labor and social legislation enacted during the resurgence of this Nation
after the dark days of 1933.

He, and others throughout this Nation, stated that, without this law,
without an industrial standard of coinage, without a floor for wages and a ceiling
for hours and the prohibition of child labor, the entire arch of legislation would
be incompletes.

By this they meant that if you don't have a job, or if you work too long
hours for too little wages, all the unemployment compensation, the old-age insurance,
Z ~votection against wild-cat stocks, insurance of bank deposits, protection of home
vwners against loss of their homes, supplying of adequate credit to the farmers as
well as to business men, creation of useful work under healthy conditions for unem-
ployed youths—all these great measures would be robbed of final meaning. The con-
tinued existence of this Nation as an economic and political union of free people

depends finally-—no matter what else is done—upon the employment at decent wages
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and hours of the wage earners of this country and upon their having adequate power
to buy the product of farm, mine, mill, shop and factory.

This wages and hours bill, now a law in effect throughout the 48 States
nd the Territories, was the keystone which would lock and support the entire arch
of five years of the most progressive legislation in the history of the United
States. The working people of this country let their representatives know, from
New England to the Middle West, down into Alabama and Florida, that this bill must
be passed. Because we still have a truly representative form of govermnment, it was
passed.

This long struggle for industrial enfranchisement of wage earners can be
dated back beyond the lifetime of many of you, at least as far back as the Federal
Commission's report on the Pullman strike, when the Federal Commission, after many
weeks of inquiry, reached one simple conclusion. That conclusion was that industrial
warfare could be avoided if labor were given the right to organize and bargain
collectivelye.

This formula for industrial place was recormended by almost every commis-
Jion investigating industrial warfare from that time on, but it was not until the
last five years that America woke up from its nightmare of every man for himself and
the devil take the hindmost, and soberly came to the realization that the welfare of
the laborer and farmer is in essence the welfare of the Nation, business included.

The bugle call for this awakening wags sounded on September 23d, 1932 at
the Commonwealth Club in San Francisco in these words:

"Every man has a right to life; and this means that he has also a right to
make a comfortable living. He may by sloth or crime decline to exercise that right;
but it may not be denied him. We have no actual famine or dearths our industrial -
and agricultural mechanism can produce enough and to spare. Our Goverunment formal
and informal, political and economic, owes to everyone an avenue to possess himself
of a portion of that plenty sufficient for his needs, through his own work."

Those words were spoken by Franklin Delano Roosevelt. Within little more
than a month the people had said "yes" to this principle.

But before it could be put into effect, the downward suction of the
depression had so lowered wages and lengthened hours that States independently

attempted to malt the exploitation of women and minor workers by passing State

minimum wage laws.




3

In the panic of the depression, certain employers, willing to do anything
in an effort to get a quick profit, set up plants in small communities and hired
women and children at pitiful wages to work inhumen hours, and then, in many
-pstances, gyped the workers out of even those wages by moving out before pay day or
leaving behind a trail of rubber checks. In the large industrial centers, workers5
helpless in the face of hunger and cold, were willing to work, and many of those who
could get jobs did work, for coolie wages.

In the City of New York it was found that women worked in laundries for 60
hours a week for as litile as five dollars. In cities throughout the greatest, most
advanced Nation on earth, many a weekly pay envelope held a dollar and a half for a
full week's work. It was as obvious as death by starvation that State efforts to
stop the downward spiral of labor standards had failed. Then came the primary
Federal effort of NRA.

NRA was designed, machined, assembled, and put into gear with no check, no
test, no correction of the many faults which you who work in straight-line production
*now are inevitable in any such quick job. But the job had-to be done in a hurry.
smployment had to be expanded, and purchasing power had to be built up. NRA did that
Jobe It did it with a grinding of gears and a boiling radiator, but it took us out
of the mudhole and on to a dry highway.

No one in the Wage and Hour Division has any desire to throw dead cats-—or
even chickens—at the Blue Eagles The Blue Eagle produced results. The virtues and
the faults of that first Federal effort have been most helpful as the Nation has, in
subsequent action, sought to build such regulation into the permanent structure of\
our civilization. What NRA attempted to do all-at once——as an emergency job—is now
being done piece by piece.

The Federal Fair Labor Standards Act is limited to the regulation of mini-
mum wages and meximum hours and the strict curtailment of child labor. Following the
Schechter decision, by which the Supreme Court invalidated NRA, hours of work were
lengthened again and again, and pay envelopes grew thinmer and thinmer. The chisel-

ng employer, often a gypsy moving his machinery and other equipment in vans from on
community to another wherever cheap labor, free space, free wate}, tax exemption, and
other inducements were offered, poisoned the streams of commerce and industry and
menaced the stable, responsible employer who wanted to maintain a plant in compliance
with workmen's compensation and labor laws to protect the safety and health of the

employees and to pay fair wages for reasonable hours.



Women and minor workers in intrastate employment were mrotected in some
progressive States by minimum wage legislation passed by the legislatures of those
States, but in 1936 the Supreme Court declaréd the New York minimum wage law uncon-
jtitutional. The tide of resentment against the decisio; that women and minors must
have "the freedom of contract" to work at whatever pittance the employer offered was
so great that both major parties declared unequivocally for minimum wage legislation,
the very type of law the court had outlawed. '

In the late fall of 1936 Franklin Delano Roosevelt restated the principle
he had set forth in his San Francisco speech of 1932. ©Speaking in Madison Square
Garden in New York City on the eve of the election, he said:

"Our vision for the future contains more than promises . . . Of course we
will continue to seek to improve working conditions for the workers of America—to
reduce hours over-long, to increase wages that spell starvation, to end the labor of
children, to wipe out sweatsﬁbﬁs. Of course we will continue every effort to end
ﬁonopoly in business, to support collective bargaining, to stop unfair competition,
to abolish dishonorable trade practices. For all these we have only just begun to

"Of course we will continue to work for cheaper electricity in the homes

and on the farms of America, for better and cheaper transportation, for low-interest
rates, for sounder-home fimancing, for better banking, for the regulation. of security
issues, for reciprocal trade among nations, for the wiping out of slums. For all
these 'we have only just begﬁn to fight « « «
| "0f course we will continue our efforts for young men and women so that

they may obtain an education and an opportunity to put it to use. Of course we will
continue our help for the crippled, for the blind, for the mothers, our insurance for
the unemployed, our security for the aged. Of course we will continue to protect the
consumer against unnecessary price spreads, against the costs that are added by
monopoly and speculation. We will continue our successful efforts to increase his
ﬁurchasing power and to keep it constant.

"For these things, too, and for a multitude of others like them, we have

Aly just begun to fight."

The Black-Connery Bill was introduced at the next session of the Congress
but failed of enactment, and addressing the annual convention of the New York State
Federation of Labor in August of that year, Elmer F. Andrews, now Administrator of

this Act, who was then Industrial Commissioner of New York, predicted that, largely




due to failure to enact that bill, business conditions would rapidly grow worse.

His prediction was promptly proved true.

During the closing days of the 1938 session of the Congress, at the insisf-
;nce of organized labor and an aroused public opinion which saw clearly that stabili=-
zation of industry, employment and purchasing power required the enactment of a wages
and hours bill, the present Act was passed.

The Fair Labor Standards Act may not be a perfect law. Congress itself
provided in Section 4 (d) that the Administrator shall submit "recommendations for
further legislation in connection with the matters covered by this Act as he may find
advisable." But it is a good beginning.

The Act provides the minimum standards under which labor in interstate
com@erce in these United States may be employed. It provides protection for the
lowest paid, the most exploited, those wage earners who because of their economic
need and the conditions under which they work and live, are least able to protect
and improve their lot immediately by organizing and collective bargaining,.

There is plenty of room left for collective bargaining above the minimum

age of 25 cents an hour and below the maximum hours of 44 hours a week. Under the
terms of the Act itself, unions and employers have important functions both in
reporting violations and, on the part of unions, in assisting employees who have been
worked and paid in violation of the Act to collect what is due them.

However, I should like to emphasize to you the importance of bringing only
legitimate complaints. Any report of a violation of this Act should be taken to your
Union officiale. It should be checked carefully, and if a suit is brought against the
employer for wages which have not been paid or hours which have not been compensated
for at time and a half, it should be based on facts, carefully checked facts.

In all probability, this Law will be taken before the Supreme Court by one
of those who oppose such legislation. When it does go, it should have the benefit of

a sound legitimate case, based on a real violation, and not just an effort by some
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employee "to get even" with his employer on doubtful grounds.

In addition to reporting violations and making sure that the wage and hour
_rovisions of the Act are observed, employees should do all they can, through their
unions or individually, to inform the Wage and Hour Division of the facts of their
industries so that, in the determination of wage orders, the Administrator will be
guided by the advice of both the employers and the employees. Vage orders, as you

probably know, are to be issued after a committee, representing an industry and
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composed of equal representation of employers, employees and the public, has recom-
mended to the Administrator an industry-wide wage or more than 25 cents an hour, '
Such a wage recommendation must not exceed 40 cents an hour. There is ample provi-
sion for hearings and for the protection of all interests in an industry. The

Administrator may not issue a wage order without the committee's recommendation, and

’
the committee's recommendation may -not be put into effect except by the Administra-
tor. Both the Administrator and the committee must follow the procedure stipulated .
in the Act.

It is also the function of employees, through collective bargaining, to
see to it that the wage and hour provisions in the Fair Labor Standards Act are
indeed minimum standards. They should make every effort to raise their wages and,
therefore, their purchasing power to as high a level as the conditions in the indus-
try in which they are employed will pefmit.

In a number of instances, the Law requires the Administrator to issue

definitions of certain terms used in the Act. He is, for example, required to
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determine the reasonable cost to the employer of furnishing "board, lodging, and
other facilities"; to define what industries are “of a seasonal nature" as to which.
special treatment is accorded in the matter of overtime; to define "any employee
administrative

employed in a bona fide executive professional, or local retailing,

7 ?

capacity, or in the capacity of outside salesman"; and to define the "area of pro-
duction" for the purpose of applying the exemption in Section 13 (10) of the Act.

Reasonable cost was determined to be not more than the actual cost to the
employer of the facilities customarily furnished by him to his employees, and not
including facilities furnished primarily for the benefit or convenience of the
employer.

An industry of a seasonal nature was defined as one which "engages in the
handling, extracting or processing of materials during a season or seasons occurring
in regularly, annually recurring part or parts of the year, and ceases production,
apart from such work as maintenance, repair, clerical and sales work, in the remain;
der of the year because of the fact that, owing to climate or other natural condi-
tions, the materials handled, extracted, or processed in the form in which such

materials are handled, extracted or processed are not available in the remainder of

the year."




A person employed in a bona fide executive or administrative capacity is

one whose primary duty is management, who exsrcises discretionary powers, who has the
authority to hire and discharge other employees, and who is paid not less than 30
yllars a week.

A worker employed in a "professional" capacity was defined as one whose
employment was predominately intellectual and varied in character and based upon
specialized training in a definite field of knowledge.

"Local retailing capacity" was defined as customary and regular employment

in making retail sales, the greater part of which are in intrastate commerce, or work
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immediately incidental thereto, such as the wrapping or delivering of packages.

An "outside salesman" was defined as an employee who customarily is
engaged in making sales'away from his employer's place of business. Recurrent
routine deliveries, whether or not prior 6rders are placed by the purchasers, and
collections, are not considered sales.

In addition to these Regulations, the Administrator has issued interpreta-
tive bulletins explaining the general coverage of the Act, its application to the

.strict of Columbia, the method of payment, and methods of computing overtime pay.
He has also issued Regulations prescrlblng the records to be kept by employers.

In that connection, I want to call special attention to the question of
overtime. Section 7 of the Fair Labor Standards Act limits the number of hours that
an employer may work any of his employees who are engaged in commerce or in the pro-
duction of goods for commerce to 44 hours in any workweek, unless the employee
receives compensation at a rate "not less than one and one-half times the regular
rate at which he is employed."

There is no absolute limitation upon the number of hours that an employee
may work, but there is the requirement of time-and-a-half for overtime. All hours
worked in excess of 44 hours a week should be considered overtime. After October 24,
1939, the hours per week which an employee can be worked without the payment of
overtime drop to 42, and after October 24, 1940, they drop to 40 hours a week.

There are several exceptioas to the 44=hour limit. An employee may work

> to 56 hours a week—12 in any workday—without time and a half (1) where a col-
lective bargaining agreement made by representatives of employees certified by the
National Labor Relations Board provides that no employee shall be employed more thgn
1,000 hours during any 26 consecutive weeks or 2,000 hours within a year and (2) for
not more than 14 weeks in any calendar year, where an industry is found by the

Administrator to be of a seasonal nature. It should be noted that the 1,000 and
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2,000 hours exception is limited to an agreement (a) setting either l,OOO or 2,000
hours as the absolute maximum that may be worked in the given period and (b) made by
representatives of the employees duly certified by the National Labor Relations Boar
| The workweek is seven consecutive workdays, but may begin at any time of
any day, save only that no change can be made for the purpose of evading the Act.
There is no general limitation on the hours that may be worked in any one workday,
or on a Sunday, or on a holiday. But there may be no average over twq or more weeks
since the Act clearly takes as its standard a single workweek. Thus, where an
employee works 34 hours one week and 54 hours the next, he will receive time and one-
half overtime compensation for the 10 hours over 44 worked the second week., Time
lost for any reason (such as holidays, sickness, vacations) during one workweek
cannot be made up the next or any following workweek unless the employee receives
time-and-one-half overtime compensation for hours in excess of 44 in the succeeding
week.

Overtime must be compensated at a rate not less than one and one-half times
the regular rate at which the employee is employed. The Act is clear that it is the
employee's regular rate of pay on which time and a half is based and not any minimum
wage set in the Act.

And I should like to call special attention to Section 18 of the Fair Labor
Standards Act which says, "No provision 6f this Act shall justify any employer in
reducing a wage paid by him which is in excess of the applicable minimum wage under
this Act." No attempt has been made at this time to give any definite interpretatio:
of Section 18, but it is not safe to assume that a section of an Act of Congress is
meaningless. The attempt of an employer to "justify" a reduction in the hourly rate
by reference to the overtime provisions of the Act as the excuse for resorting to
this device, might be considered a violation of Section 18.

The Wage and Hour Division has been besieged with inquiries. Telephone
messages total 200 a day, and during the first week of the effectiveness of the Act,
11,000 letters were received by the Wage and Hour Division. The Division is doing
what it can to answer these queries, but it cannot attempt to determine specifically
whether a person is or is not under the Act.

' It is the responsibility of each employer to know whether he is subject to
the Fair Labor Standards Act, as well as to any other Law.

It has been suggested that some of you might wish to ask questions regard-
ing certain provisions of the Act. I will be glad to try to answer these questions.
But I make no promise to 'do so.on the spot. Before answers are made to new question

we propose to have them carefully studied by persons who know industrial conditions




and what goes on between employer and employee on the job. Industry experts and
economists advise the lawyers and the lawyers advise the others. Before the ques-
tions, however, may I say one final word about the Fair Labor Standards Act.

You may hear or read statements to the effect that, although the immediate
sffect of this Act may seem good and put a floor under wages and a ceiling over hours

in the long run the Act may prove bad for labor, for employers and for the country as

’
a whole. On this point let me simply say this for the Administrator. Those who
worked for and obtained the passage of this Act are the wage earners and the pro-
gressive-minded people of America. They were not those who may now attempt to warn
and frighten labor by arguing that American industry is being put into a straight-
Jjacket which will make it impossible to adjust operations in the future. ‘
What are we talking about when we say Fair Labor Standards Act? e are

talking about a minimum wage of 25 cents an hour, 11 dollars for 44 hours of work in
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a week, 572 dollars a year. Next year, on October 24, 1939, the minimum wage rises
to 30 cents, while the maximum weekly hours without payment of overtime drop to 42,
Thet will yield $12.60 a week or $655.20 a year. Seven years from now the minimum
wage is to be 40 cents an hour and 40 hours a week or 16 dollars a week—$832 a year

Let us ask ourselves this question, here in the center of the new American
industrial civilization, here in a town noted years ago for the quality of its plows
which broke the plains and the wagons which carried the crops to the markets of our
Nation, how can we sell our products to a population any considerable part of which
earns less than $572 dollars this year, $655.20 next year, or $832 dollars a year
seven years from now? How many automobiles can be sold to and paid for by workerst
getting less than these minimums; what kind of houses can they live inj what kind of
furniture can they buy; how many pairs of shoes, suits of clothing or dresses; what
kind of medical care; what schooling for their childrenj what security can they look
forward to?

This civilization of ours must be made to produce the abundance of things,
of goods, of machinery, of services, of necessities and of comforts of which it is.

capables This is what President Roosevelt meant when he said back in 1932:

"I pledge you, I pledge myself, to a new deal for the American people."






