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* 1. Section 7 of the Fair Labor Standards Act deals with maximum 
hours and overtime compensation. Section 7 (a) limits the number 

\ • of hours that an employer may employ any of his employees who are 
t • engaged in commerce or in the production of goods for commerce 
j ; to 44 hours in any workweek—this limitation becomes 42 hours on 
r October 24, 1939, and 40 hours on October 24, 1940—unless the em-
K ployee receives compensation at a rat« "not less than one and one-half 
A times the regular rate at which he is employed." I t is clear that 
m there is no absolute limitation upon the number of hours that any 
I employee may work, but there is the requirement of time and a half 
!, for overtime, and hours worked in excess of 44 hours a week are to 

be considered overtime work. 
^"^ 2. Even as to this requirement of overtime payments there are 

exceptions provided for in sections 7 (b) and 7 (c). Thus section 7 
(b) provides that an employee may work up to 56 hours (12 in any 
workday) without time and one-half overtime compensation (1) 
where a collective bargaining agreement made by representatives 
of employees certified by the National Labor Eelations Board pro
vides that no employee shall be employed more than 1,000 hours dur
ing any 26 consecutive weeks or 2,000 hours within a year and (2) 
for not more than 14 weeks in any calendar year, where an industry 
is found by the Administrator to be of a seasonal nature. I t should 
be noted that the 1,000 and 2,000 hours exception is limited to an 
agreement (a) setting either 1,000 or 2,000 hours as the absolute 
maximum that may be worked in the given period and (b) made by 
representatives of the employees duly certified by the National Labor 
Eelations Board. I t should also be noted that the word "seasonal" 
does not mean an industry operating throughout the year, even though 
there is a peak of activity at one or more times during the year, but 
only applies to an industry which because of natural conditions affect
ing the supply of the materials worked on operates only a limited part 
of the year. (See Regulations of the "Wage and Hour Division—Part 
526.) Section 7 (c) provides a complete exemption from the hour 
provisions for certain types of industries such as the first processing 

^'~' of milk and the giiming of cotton, and, for 14 workweeks, for the 
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first processing of perishable fruits and vegetables and of agricultural .^-^ 
or horticultural commodities (during seasonal operations and within 
the "area of production" as defined by Regulations of the Wage and 
Hour Division—Part 536). 

3. The 44-hour limitation in section 7 (a) is a limitation upon the 
number of hours that may be worked in any workweek free of time 
and one-half overtime compensation. The workweek is 7 consecutive 
days, but may begin at any time of any day, save only that no 
change can be made for the purpose of evading the act. There is no 
general limitation on the hours that may be worked in any one work
day, or on a Sunday, or on a holiday. Any 44 hours within the work
week may be worked. But there may be no average over 2 or more 
•weeks since the act clearly takes as its standard a single workweek. 
Thus, where an employee works 34 hours one week and 54 hours the 
next, he will receive time and one-half overtime compensation for the 
10 hours over 44 worked the second week. Time lost for any reason 
(such as holidays, sickness, vacations) during one workweek cannot 
be made up the next or any following workweek unless the employee 
receives time and one-half overtime compensation fer hours in excess 
of 44 in the succeeding week. 

4. Overtime must be compensated at a rate not less than one and 
one-half times the regular rate at which the employee is employed. "^^ 
The act is clear that it is the employee's regular rate of pay on which 
time and a half is based and not any minimum wage set in the ac t 
Time and half overtime compensation means one and one-half times 
the regular hourly rate of pay. 

6. The regular hourly rate of pay which (except as to workers spe
cially provided for in section 14) cannot be less than the minimum 
hourly wage set by section 6 or by a wage order of the Administrator 
pursuant to section 8, is arrived at, in various cases, as follows: 

(1) The piecework eamings (including production bonuses, if 
jtny) averaged over the hours worked, or , 

(2) The agreed hourly rate (average hourly rate where there 
are production bonuses), or 

(3) The weekly wage (including production bonuses, if any) 
averaged over the regular number of hours per week determined 
by agreement or custom, or 

(4) The weekly wage (includmg production bonuses, if any) 
averaged over the total hours worked where there is no regular 
number of hours. 

A few examples may be helpful. 
6. Where an employee is employed on a piecework basis, the regu

lar hourly rate of pay is the total eamings per week (including pro- • ^ s 
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duction bonuses, if any) divided by the number of hours worked. 
Thus, if the total earnings in any workweek of 48 hours are $24, the 
regular hourly rate of pay is 50 cents, the compensation for each of 
the last 4 hours is 75 cents and the total wage $25 (44X50+4X75). 
To put this same example in the form suggested by the sample pay
roll form included in the Explanation of Records Regulations—Part 
616: The eamings at the regular rate of pay for the hours worked are 
$24, the extra eamings attributable to the excess of the overtime rate 
over the regular rate are $1, and the total wage is $25 (48X50+4X25). 

7. If the hourly rate is agreed upon, the problem is identical. 
Thus a 50-cent hourly rate will bring, for an employee who works 48 
hours, 75 cents the last 4 hours and a total wage of $25 (44X50+4X75 
or 48X50+4X25). A $4.80 bonus (for other than overtime) would 
increase the average hourly rate to 60 cents, the rate for each over
time hour to 90 cents, and the total wage to $30 (44X60+4X90 or 
48X60+4X30). 

8. If the rate of pay is $22 for a 44-hour workweek (agreed or cus
tomary), the hourly rate is 50 cents and, where the employee works 
48 hours, he will receive 75 cents for each of the last 4 hours, or a 
total wage of $25 (44X50+4X75 or 48X60+4X25). 

9. If the wage is $20 for a 40-hour workweek (agreed or customary) 
and no compensation for overtime is either agreed upon or customary, 
the regular hourly rate of pay is 50 cents and, where the employee 
works 46 hours, the compensation is 75 cents for each hour over 44 
and the total earnings $21.50 (40X50+2X76 or 42X50+2x25). I t 
will be noted that the act does not require compensation for the hours 
between 40 and 44, since even on the basis of 44 hours the employee 
has received for that workweek compensation at an hourly rate in 
excess of the statutory minimum. However, if it is customary or 
agreed that overtime over 40 hours be compensated, as, for example, 
by straight time in the last example given, the hourly rate would be 
60 cents and the total wage $23.50 (44X50+2x75 or 46X50+2X25). 

10. If the case last supposed is varied by assiuning that time and a 
half for overtime is customary or agreed upon for all houi-s over the 
customary workweek of 40 hours, the hourly rate would still be 50 
cents, for it would be unfair to say that the regular hourly rate in
cluded the time and a half, which would result in time and a half on 
time and a half. This would also be true of a piece rate or hourly 
rate where time and a half is given for overtime work. 

11. A monthly wage is subject to translation into a weekly wage 
by multiplying by 12 (the number of months) and dividing by 52 
(the number of weeks). A semimonthly wage is subject to transla
tion by multiplying by 24 and dividing by 52. A $26 semimonthly 
wage will equal a $12 weekly wage (26X24^52). From there on the 
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problem is the same as with the weekly wage just discussed. On a 
daily wage, the problem becomes one of finding the weekly wage and 
the hours worked therefor. Thus a $3 daily wage for a regular 8-hour 
day in a regular 6-day week is simply an $18 wage for a regular 
48-hour week. 

12. Several questions may arise as to the interpretation of the regular 
rate of pay in light of the provision in section 18: "No provision of this 
act shall justify any employer in reducing a wage paid by him which 
is in excess of the applicable minimum wage under this Act." Several 
cases will be supposed: 

(1) An employer prior to October 24 pays his employees 50 
cents an hour for the 48-hour week customarily worked by his 
employees. On October 24 the employer reduces the hours to 44, 
without altering the hourly rate. This is not a violation of the 
statute. Congress intended to make it economically disadvanta
geous for an employer to work his employees excessive hoiurs. If 
an employer eliminates the excessive hours, he is under no statu
tory obligation to increase his total wage bill by increasing the 
hourly rate. 

(2) An employer works his employees 48 hours, at an hourly 
rate of well in excess of the 25 cents minimum. On and after 
October 24 he intends to continue the 48-hour week, but announces 
a reduction in the hourly rate to such an amount (but still above 
the statutory minimum) which, figured at the lower rate for 
44 hours and at time and one-half for the 4 excess hours, will 
maintain the employee's weekly earnings exactly as they were 
prior to the effective date of the statute. No attempt will be made 
at this time to give any definite interpretation of section 18, as 
applied to such a case. It may be pointed out, however, (1) that 
it is not safe to assume that a section of an Act of Congress is 
meaningless and (2) the attempt of the employer, in negotiations 
with his Employees in reference to this proposed reduction in the 
rate of pay, to "justify" the reduction in the hourly rate by refer
ence to the overtime provisions of section 7 as the excuse for 
resorting to this device, might be considered a violation of section 
18, and warrant a court in holding that the purported reduction 
in the hourly rate is not really a reduction in legal contemplation; 
and that consequently "the regular rate," which is the basis on 
which the time and one-half overtime compensation is calculated 
in section 7 (a), remains the higher rate as it existed prior to the 
purported reduction. 

(3) An employer pays 50 cents an hour for a customary work
week of 44 hours. In anticipation of an expected rush of 2 or 8 
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weeks, during which the obligation to pay time and one-half 
overtime would accrue, he announced a reduction of the hourly 
rate, which he later restores after the rush has receded to the 
normal 44-hour week. Such a subterfuge would seem to be 
clearly unavailing; the regular rate of pay would be the customary 
rate of 50 cents an hour, rather than the purported reduced rate 
announced for the weeks of overtime employment in an obvious 
effort to circumvent the provisions of section 7. 

(4) An employer pays 50 cents an hour for a customary work
week of 44 hours. He announces that he is reducing the hourly 
rate to 25 cents an hour, but he promises to pay each employee not 
less than the amount paid prior to October 24. This subterfuge 
would be equally unavailing; the regular rate of pay would be the 
customary rate of 50 cents an hour which the employer had 
guaranteed his employees, rather than the purported or reduced 
rate. 
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