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Interpretative Bulletin No. 3—
General Statement
as to the Method of Payment
Under the Act and the Application
of Section 3 (m) Thereto

1. After October 24, 1938, it will be unlawful for any employer to
pay any employee subject to the provisions of the act wages at the
rate of less than 25 cents an hour (the rate is stepped up in suc-
ceeding years) or less than the minimum that may be set by an
order of the Administrator pursuant to section 8 of the act. For
work over 44 hours, the employee must receive one and one-half
times the regular rate of pay.

2. The problem arises as to the payment of wages in other than
cash. Section 3 (m) of the act provides that the “‘wage’ paid to
any employee includes the reasonable cost, as determined by the
Administrator, to the employer of furnishing such employee with
board, lodging, or other facilities, if such board, lodging, or other
facilities are customarily furnished by such employer to his em-
ployees.”

8. It seems clear that the word “furnishing” in section 8 (m) in-
cludes both of the following situations: (1) Where board, lodging,
or other facilities are furnished free of charge in addition to a cash
wage, and (2) where charges for board, lodging, or other facilities
are deducted, directly or indirectly, from a stipulated wage. The
far more common situation, at least as to persons covered by this act,
is the deduction from a stipulated wage, and this must have been
within the congressional intent when the word “furnishing” was used.
The Conference Committee struck out from section 8 (m) the words
“free of charge,” which had appeared in the June 11, 1938, Confer-
ence Committee print, and thereby indicated that the members of the
committee intended to include in section 8 (m) the situation where
the employer charged, as by deduction, for the board, lodging, or
“other facilities.

4. “Deductions” includes cases where the employee, pursuant to a
prior agreement with his employer, express or implied, makes repay-
ments to the employer directly or indirectly. Congress clearly in-
tended to protect the basic minimum wage of the employee against
any profit by the employer in dealings between employer and —
employee.
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5. Deductions for employees’ taxes, such as the Social Security
taxes, and for union dues paid pursuant to a collective-bargaining
agreement with bona fide representatives of the employees are allow-
able whether or not they technically constitute board, lodging, or
other facilities. These items in no way infringe upon the intent of
Congress to protect the minimum wage against any profit by the
employer. It would seem to follow also that deductions for any
other items, as to which there is no possibility of the employer or
any affiliated person making a profit, are allowable, whether or not
they technically constitute board, lodging, or other facilities.

6. Scrip does not constitute a proper medium of payment under
the act. It does not fall within the term “other facilities,” nor is it
in the same category as the items mentioned in the last paragraph.
Other facilities must be something like board or lodging. Neverthe-
less, deductions from the minimum wage for the reasonable cost to
the employer of board, lodging, or other facilities are allowable
where such facilities (including purchases at the company store)
have been furnished during any pay period in exchange for scrip issued
prior to the end of such pay period. Where payment is made in
negotiable currency or by check payable at par, their later use at the
company store would not be within the purview of the act.

7. The question arises as to overtime compensation where board,
lodging, or other facilities are furnished by the employer free of
charge in addition to a cash wage, or are furnished and deductions
are made for such facilities from a stipulated wage. Section 7 (a)
of the act provides that an employee must receive compensation for
hours in excess of 44 at “a rate not less than one and one-half times
the regular rate at which he is employed.” The regular rate of pay,
as customarily understood, would seem to exclude any consideration
of board, lodging, or other facilities whether deducted from a stipu-
lated wage or furnished in addition to a cash wage. At least for the
present, this construction will be adopted in the interests of admin-
istrative simplicity. The regular rate of pay will be, therefore, in
the deduction case, the stipulated wage prior to any deductions or,
in the addition case, the cash wage without any additions.

8. Section 3 (m) is therefore applicable only in determining
whether the minimum wage required by the act has been paid to any
employee Any employer whose employees are paid cash free and
clear in an amount above the minimum standards of the act need
not concern himself with section 3 (m), either in keeping his records
or otherwise.

9. In determining whether the minimum wage has been paid, where
the cash paid is below the minimum, deductions from the stipulated
wage, for board, lodging, or other facilities are limited to the reason-
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able cost to the employer of the board, lodging, or other facilities
furnished, as are additions to the cash wage. This does not mean
that there may be no deductions which bring the cash wage below
the minimum wage, but merely that the cash wage actually paid plus
the reasonable cost of the board, lodging, or other facilities for
which the deductions are made must bring the total wage up to the
minimum required by the act. These deductions may be recorded
on the books of the employer in the same figures as in the past if
the deductions are equal to or less than the cost to the employer of
the items for which the deductions are made.

10. It should be noted that deductions and additions are allowed
to an employer only where the “board, lodging, or other facilities
are customarily furnished by such employer to his employees.”

11. The Administrator is issuing regulations (Part 531) today
which determine, define, and delimit the term “reasonable cost” in
section 3 (m). Within limits there set out, reasonable cost is deter-
mined to be the actual cost to the employer of the board, lodging,
or other facilities. The cost of supplying the emplayee with tools
of the trade and other materials and services incidental to carrying
on the employer’s business is therein determined not to be within
the purport of section 3 (m). The employee is entitled to the basic
minimum wage free and clear of charges for tools and helpers and
the like. Deductions may be made for tools of the trade and other
materials and services incidental to carrying on the employer’s busi-
ness if, but only if, the deduction does not bring the wage (cash plus
board, lodging, or other facilities) below the basic minimum wage.
These regulations also include a provision for individual determina-

“tion of an employer’s costs directly by the Administrator or upon
“application of employees or employers.

12. Any deductions or additions in excess of those made or claimed
prior to the effective date of the act will be considered adequate
grounds for investigation.
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