"You ihdicaté:that a“supéiviséffs'priméfi:dﬁéiéé‘Egﬁsiggrﬁi- ~

"I.r ‘economic raality follows the usual path of an employee
‘and is dependent on the business which he serves. - The -
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'.&ﬁisvig'ihzfepiy to'jour letter of March 27, 1981,-¢-nﬁﬁii?"*ﬁ”?*"'

‘concerning the application of the Fair Labor Standards - . .;: "
Act (FLSA) to your client who is engaged in the cable - _;‘ Sy
television construction business. . You indicate that J.uﬂi R
your client has numcrous out-of-towm supervisors and.. ;ngs:;.-‘mmn,-
‘wish to know whether such supervisors are exempt " "~ ° B
from the requirements of the Act. Secondly,. you B e R
‘to know whether your client‘s‘independent B bt o
agreement provides a valid arrangement so that persons
signing such agve=nent are independent contractors
rather than employeces of your client. v

of assigning, distributing and inspecting work done by' F . -

the "independent contractors” with whom he deals. The ) . -
“supervisor is paid a guscanteed salary in excess of - w'. ’
$250 per week, and rarely, i1f ever, works over 40 hours ;};.~_x
per week. However, the sdme supervisor is signatory . ...
to the independent contracdor agreenent, and begins :-- .
his role as an “"independent contractor® when his super=: ... . ... .

- persons your client considers *independeat contractors.” .: 7 .- "%

In the application of the Fair Labor Standards Act an. .-i, o e e e
employee, a8 distinguished from a person who is engagyed -
in a business of his own, is one who as a matter of .

employer-enployee relationship under the Act is tested
by "economic reality" rather than "technical concepts,.



.the Supreme Court considered significant were: (1) the ;

Lhe scame torkwc.k.‘ij._ -5;-¥aw3_J35&£i>'£?j:?$f~17* e B

hnilp you do not provide deLailod 1nformation corcerning -
the individuals your client regards “independent contrac-’ ;gg.lﬁj;
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it is not determincd by the common law standards relating -
to niaster and scrvant. Puthcrford Food Corp. v. McComb,

331 U.S. 722; _ _v. "Bouse
IBC.. 336 UoSo 523; e e Ve 4€:rniina1
330 U.S. 143; v. American

139 F. 2d 60. — - B T

The Bupreme Court kas on a nunher of occasion. indicated ot
that there is no single rule or test for detecriining et
vwhether an individual is an “indepecndent contractor® PR

or cnployee for purioscs of the Fair Labor Standards :;.“jigﬂ.;{§j=

Act. The Court has held that it is the total activity
or situation which contrels. Among the factors which:

extent to which the services rendered are an integral
part of the principal's business; (2) the purvaﬂency..
of the relatfonship; (3) the amount of individual: £
investoent in fecilities and equipnient; (4) the opporf‘f-A ;
tunities for profit and loss; (5) the de§rce of inde- . ‘
pendent business organization and operation: (6) the -

aature and decree of control by the principal; and - -~ - T
-{7) the degree of indepoendent

of foresight exercigod by the one who performs the

scrvices; See RULharford FOOQ COYDs Ve emwmmuw ., ™ Loi, 7o ot oo sf i o m s

331 U.sS. 722, b’ilk'
331 U.S. 704; liaxrison v.
331 U.Ss. 704; . . Ve 332 ;

HLRB V. Eearst Publications, 332 U.S. IXL, . .. . . .
It has long been the position of the Wage and Neur .- . .
vivision that it is unrealistic to assumec that an |
enployment and indepzndent contractor relationship © °

may exist concurrently between the same parties in * . -. -i“un;lﬁ

R T

tors”", we should note that the typical construction worker '
vho may own his or her owvn hand tools ard vehicle does . .
not become a bona fide independent contractor by signing

a contractual agreement. BRll the facts surrounding the_g:}'ﬁ;vﬁfﬁ'*
_relationship, as described above, have to be ’ )

It is our opinion that these “independent contractors” - -
oulJ appear Lo be endloye*s of your client.lj e W




With regard to the exempt status of your client's R
supervisors, scction 13(a) (1) of tlie FLSA provides . .-
a conplete nininum wage and overtime exemption for . Lo
Lona f£ide exccutive, administrative, professional and T T e
outside sdles employees, a3 . those terms are defined .. ... .. o
and delimited 4n 29 CFR Part 541.. . In order for a ;ja. B T
gupervisory employce to be excenpt as & bona fide  ~&: | &l7 % ani - Ry
-executive, all the fasts. coat»xncd in section 541. 1

l must be met..;‘~ e S

e r . N T RN - m su-,-. ...... R . .)-
} B P '-A-»-—.. 5 3 s

An eaacutive emuloyee. who is paid on a salary basis TR
in excess of $250 per week must regularly direct the -:iL. AT
work of two or more other full—time,cmployees and have’

management as his or her primary duty in order to qualify .

ve cannot unequivocally deternine the exenpt status S
of your client's supervisors. . A determination of - *.wf» T R S
<. whether the employeco have nanagement as their prinary PRI S SN £

ity must be made on the facts in each individual case.‘-
, the ordinary case it may be taken as a good ftule of - ‘ .

chumb that primary duty mcans ‘tha major part, or over L';'?ffi?j-- S

50 pcrcent of the employee's time. . Time spent by - x- - doemn LD LTI

the employee in cons LchLion acLivities, either during Tt oo '

the hours of his or her rcgular supervisory position or

outside those hours, would be nonexempt work and would

have to be included in determining whether the employee .

has met the primary duty test. . (See section 541.103 f SR T I T

of the regulatious for a wore detailed discussion o! SR U
"primary duty“.) R S P LRER

If after reading the encloscd materlal you have further ! L .
questions about the exenpt status of the supervivors,;: F e
it more conven to contact our .- -: 1l

The ctaff -3 a pos to
cbtain all the necessary facts, and would be pleased to w -t
be of all possible asSis‘ance..,,._,,,_,___5! e eT MR

- . - = - oo
-7 o -y-_-‘-':‘»v._,. -

Sanercly,_- Ty € - R
. Berbert J. Cohen ) TvenE
Assistant Administrato:;
Wage and Hour Division

ucnry T, vhite, Jre =~ Ll
Deputy Administrator - . ...

Enclosure._



