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This is in reply to your letter of February 18, 1975, in which

Ful Tegusst Lial section 718.603 of 23 Trh Part 776, b2 arended

to provide that an er.ployer who has failed to meet the conditions
under vhich a partial overtimz pay c.crption ray becure applicable,
be perritted ¥o satisfy the conditions for applyirg the exerption
"retroactively.

Section 13(b)(8)(~) of the Fair Labor Stardards Act, for example,
provides that the provisions of section 7(a), (paynan of overitime
after L0 Lours per week) shall not apply with re spect to any employee
(other than an erployee of a hotel, or motel vwho perforrs raid or
custodial services) who 1is employed by an establislyment which is a
hotel, motel, or restaurant and who receives corpensation for employ-
ment in excess of forty-eight hours in any workweek at a rate not
less than one and one-half times the regular rate at which he is
¢:pleynd. It is our opinion that the exerption is aoplicahle, ir

all ctler conditions are met, only if the erployer pzis the employee
tire ard ore-half the repgular rate of pay for all hours werkad

cver U8 in a workweck. If the employer failed to pay an erployee
time and one-half for the hours worked over 48 in a particular
workweek, overtime pay is due for all hours worked in excess of

LO in that week. See, in this comnection, Holtville Alfalfa Mills,
Inc. v, , 230F. 24 398 (11 vHC 12 VHC virtz v.

Osceola Farrs 372F. 24 584 (17 WHC 575).

In applying the principle set forth in section 778.603 of the{
Bulletin, the Vage-Hour Division does not revert to section 7(a)
for back wziges in all situations. All the circumstances involved
in any failure to pay proper overtime is taken into consideration.
For exarple, where all the other requirements of the exemption .re
ret and the employzr has nzde a bona fide attempt to cumply vi'a
the cxerption, we will not revert to section 7(a) because of a
risurderstanding as to what constitutes hours worked or failure to
include certain extra payments in the regular rate. In such ceses,
overtime corpancation would be based on the ste spacified in
the exermption. Sirple bookkeeping errors will not, also, affect
the application of the exerption.
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l'e have carerutlly considered your request and nave concluded tiat ine

oelicy in secticn 778.603 is correct under the law. Ve tlerefore
do not plan to change this long-cstablished policy at this tire.

Sinzeraly,

¢~} warren D. Landl
Warren D, Lzndis
Acting Adrinistrator
Wage and Hour Division
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