U.S. DEPARTMENT OF LABOR

EMPLOYMENT STAY.DARDS
WASHINGTON, D.C. 20210 -

28 APR. 1975

Wage and Hour Nivision Arca Director in
g hes your letter dated wovewberx €1, 1uTh,

to this office for rcply.

You ask whethcr hours spent by your erployee,

es Interim Director, Department of Parks and liccreation, City of
Bay Villnze, s.ust be counted for the puxpese of determining whether
the enployec has worxed in excess of 240 hours in a &0 day work
period for the purpcces of scction T(k) of the Fair Labor Standards
Act,

It is your opinion that is a bona fide executive eaployee
who is cxexrpt from both the minimun wage and uvertiae coxpensation
provisions of the Act pursuant to section 13(a){1l) thereof and

22 CFR Part Skl while eamployed as Interim Director. You indicate
that his primary enployment is that of Lieutenant in the Department
of Fire, City of

GRS ;s co:pensated at the rate of $5,850 per annum as Interim
Director, Department of Parks and Recrecation and at the rate of
$13,500 per ennum as a Lieutenant in the Denertaent of Fire, This
wovld yield a weekly equivalent wase of $372.12 (513,350 divided by
52 weeks) which is sufficient ta catisfy the salary tests specified
in sectione S41.117 end .119 of the enclosad copy of 29 CFR Part Suil,
I call your sttention to the notice of change (copy enclosed) which
wag published in tihe Federal Recister oo to become
effeelive whic.a increoases the szlary tests for cxemption
veder Fart 541, Lowever, there is not enough information in your letter
to determine whether one, both or none of the jobs performed by

B =cet the duties &nd responeibilities tests eaumerated in
Pert 5Ll for an eployee employed in & bona fide executive capacitye.
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1f after reading Port 5S4l you conclude that the duties end responsiblle
ities perioraed by &8 Interina Director and as a Fire
Lieutenant neet the specified tests {for excopiion as a bona fids
executive emyloyee, say further congidergtion of the applicability

of gcelion T(x) to his ewmploywent brzomes moot.e Your atteation is
dirccted particularly to section %%1,119 which containg a speciel
provieo for hi;h celuricd execuiives,

If, on the other hand, does not qualify under Part 541
a8 on enployes exployed in o Lona fide oxecutive capacity, the
work perforred by kin as Interim virector which is unrelated to
hig fire protectlion activities es Fire Lieutesaut, woul:i render
the application of the partial cxemption from the Act's overtine
corpensation provisions provided im scetion T{k) inapplicable.

Bee scction 55j¢ 04 .-the enclozed cony of 29 CIR Part 553 for a
rere Getailed diecussion of Giis poiinte In such & case all of the
hours worked ot tue two Jobs ia & woek vwould be totaled togesther
for overtine ray purposes.

It should be noted that the rmsttcr of the constitutionslity of

the applicsbility of the Feir Lapbor Ltandards Accndments of 1974
to ecployces of State and Local Governments 18 before the Suprene
Court in the case of Nntional Leacve of et al v, Brennan,
Accordingly, w2 are not taking eny enforcescnt ections in the sreas
iuvolved until a decision is rcached,

We regret that the volume of correspondence received in comnection
vith the 1974 Aunendments to the Act did not permit us to reply
so0neY. .

Warren D,
Acting Administrator
Wege and Hour Division

Enclosures
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