U.S. DEPARTMENT OF LABOR
FPLOYMZNT STANDARDS ADMINISTRATION
- WASHINGTON, P.C. 20210
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This 15 ia raply to your le ctar of May 13, 1974, conceraiag the
applicztion of the amanded F Loabox Stancards Act to State
lezislzzive cemplovezs, 7Tou ask wasther all employzes ia the
legislacive br anca of a Staca_ arxe excluded izon ths
definition d€ Mezployae" under tha Act.
Tha pracise lanzuage im sectioa 3(2)(2)(C) includes as aa eoployce
under the Act "any individual e=plcyed by w State, political sub-
division of a State, or an intaratata govarnceatal agency, other
than such an individual

t to the civil service laws of
sucdivision, or ageancy waich
employs hilzm; an
(ii) WRO -~
(I) holds a public elective cffice of that State,
s

)

political sudbéivisicn, or az2aiy,

(II) 15 s2lected by the holdar of such an office

to bs a rerber of iils persoral staif, v
{I1I) i3 apcointed by such an officenoldar to

serves oa a policynmaking level, or

—adiata advisor to such an office-

3 1

holder with respact to tae coastituticnal or legal

powezs of hlz oifize,)”
In apnplying this axclusionary provision, tha person coacerrced nu3t
first b2 outside tne ci 1l servica 1lzvs or regulations of the govern-

ental jurisdicrion iavolved, Secoadly, the parson must f£it {ia oza

of tue four catzjories listed. Tha first.category is rastrictad, of
couzse, to tilose persoas wao are elected by the voters in the pertinent”
Juricdiction, ili2 rYourth cazegory, taat of aa Imu:aiata advisor to

der witl respect to the constitutional or legal povers

auch an ofiicen e
linttad to that of a legal advizor, i.a., a l""yer. .

ol
of his OI;.iC:., is
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With respect to the second and third categories ( of the
officabolder's perscual staff and appointees of the offigcebolder
who serve on & - level) among the “tests to be com-
sidered are the following:

(1) 1is the persean's employmsnt emtirely at the dis-
eretion of the sleated officabhelder;

(2). 1s the position not subjeat to approval or
clearance by the per..__21 departmant or divi-
sion of any part of the governmsnt;

(3) 1is the work performed outside of any peeition
or ogcupation established by a table of exgsni-
sation a8 part of the legislative bremch orx
committes or eommiseion formed by an aet of
the legislatuve;

(4) 1is the pe r dent upou a
specifie mmmuo- or it is paid out of an
office ¢ ... allawanse providad to the office-
bholder:

0f courve, employses who are not excludsed by the provisioms of section
3(e) (2) {C) may be comsidered for emamption as bona fide exmscutive,

, and professional employees under section 13(a) (1) of
the Act as definsd and = in Ragulations, Part 541, issued
pussuant thereto.

Betty Southard Murphy
—ltTatorx
Wags end Hour Divieion
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