U.S. DEPARTMENT OF LABOR

EMPLOYMENT STANDARDS ADMINISTRATION
WASHINGTON, D.C. 20210

This is in rerly to yéur letter of April 11, 1973, on behalf of the

) You ask that all éem~
ployees of an agriculiural aviation firm be considered es agricultural
employees within the éefinition of “"primary esgriculture” under the
Fajir Lebor Standards Act. As agreed at the time we discussed your
request, we have given the' proposal carzful consideration.

general scope of the term "asriculture" as defined in

. tion 3(f) of the Act is explazined in Subrart B of 29 CFR T80.
As notel in sections TE0.3C3 and 7€0.403 of Part 780, the languege
of sections 13(a)(€) exd 13(b)(12) of the Acst, which apply to
"arny employee ezployed in egriculture * * *' indicates the intent
of Congress to ceke the activities of the employee, rsther than the
business of thé ercloyer, the basis for exezmption frcm the Act's
monetary requireszentse

‘ll

It eppesars, also, that many operatioms performed by employees of an
egricultural avietion firm cannot be considered as primary agriculture.
Office vork, truck driving end maintainirng equirment, for exaxple,

can nevar ke s0 regarded. Wnen such operations are done in conjunction
with ferming, they cac quallfy only as secondary asriculture, that is,
&s operations perforzed by s farmer or on a farm as an incident to the
farming cuerations carried on. An ezricultural aviation operator is
not, of course, a farzer. Ve nust conclude, therefore, that we cennot
issue an interpretetion appliceble to all employees of any agricultural
aviation firm.

Generally spezking, activities performed on a farm by exzployees of
such a firm constitute practices performed as an incicdent to and in
conjunction with Suuiming. When the activities of agricultural aviation
enployvees in & workweek are done on a farm, such employees, for
example, as the pilot and flagran would generally be exempt froa the
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overtime rsquirements pursuant to section 13(b)(12) of the Act.
See sectioa T80.136 for an explanation of the work perforzed by
employees of such firrs whigh is not considered as constituting
employment in agriculture.

We understend thet your vrimary interest is in the manmer in which
the Act arplies to tne work of the aircraft loaders. The work of
loaders would be witain the definition of egriculture where the
loading and application work is done on the same fsrm. In this
connection you will also be interested in the follocwing exa—ples of
activities that are not within the definition of ezgriculture, In
any workweek in which a loader does aay loading of aircraft at an
airport, he would not be performing the work on a farm, as explained
in section 720.138. In any workweek.in whica the loeder works at a
landing strip which is on a farm but performs loading of the aircraft
for crop sopraying orerations which are done on encther farm, such work
would not be in conjunctioa with the farming operations of the
particular farm on wiich the loeding was cone. )

In summary, for a loader to be exempt from the Act's overtiiz
provisions, uvuder section 13{o)ii2), he must te both working on

the farm waere the arplication work is being dcne, and he cust ode
"employed in sgriculture" for the entirs workweek (see section 780.10).

If we can nelp your meabers in cocplying with the Act, please
feel free to call upon us.

Sincerely,

/s/ Ben P. Hoberison

Ben P. Robertson
Acting Administrator
Wage and Hour Division

Enclosure
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