v. B. - JY CP L/BOR
EMPLODNGENT STANDARIE AIMINISTRATION
Washingtas, D. C. 20210

This is {n further reference %o , letter of Septmmder 7, 1971, regarding
the application of section 'ummmwutum
operutions of | & vholly-ovoed
subeidiary of _ ' This cmpaxy is engaged in the business

ofmuuut-pmwuthhommthmomuwm«o
&Mu-;dh;mmwrmmmor throogh offices ovned and oparated
TOC ' .

You were edvised by letter dated June 22, 1971 that temporury help agencies,
such as, ) 8re not considered retail or service establisbwents
vithin the mea of section 13{(a)(2) of the Acs, but ask that your request
that 1zmu- business be considered within the retail concept be givem reconsid-
eration.

Section 13(a)(2) of the Act provides an «xmption from its .__Imm vage and
overtiss pay requiramsats for “any axmployee exploywd by agy retail or service
establislment .... if more than 50 par centam of such establislment's annml
dollar volume of sales of goods Or services is made within the State in which
the establisiment is looated, and guch estadlislmant is not in an enterprise
described in section 3(s) or such estadlishment bas an anmal dollar volume
of sales vhich 1is lass than $250,000 (exalusive of excise taxzes at the retail
level vhich aye separately stated). A ‘retail or service estadlisiment'
shall mean an establistment 75 per centm Of vhose dollar volume of
sales of goods or services (or of both) is not for resals and ie roeognuod
as retaill sales or services in tb particular industry.

The entire legislative history of this asctica of the Aot and mmerous court
cases based on this «xmmption indicate that the examption is in’ 4 ¢
apply to establistments which are engaged in the truditiomal selling of goods
or sarvices to the Judblic at the end of the stréam of distridusion. Typical
of the establialments Congress considered for exmmption are grocery stores,
restaurants, hotels, clothing stores, barber shops, desuty shope, drug stores,
etc. Bmployment agcnciu and firms _____ providing tamporary employees,
vhile they may perform "services" within some meanings of the term, @0 mot
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perform “services” of the kind scld %o consimess by those mervice esteblish.

ments vhich ecas within the meaning 0f the rwtail or service es ——snt
.axmxpticn. The legislative ___ ___ on this szampticn nsmed telephone, gas
end electric, and oredit comp_____ along vith a nusdey of others as businesses
outside the ________. This sestes \hat not evasrything the consumsr

§
E
g
:
g

purchases ean be a retail sale of goeds
v. Wirts, 383 U.8. 190; rehearing dmied, 383 U.8. 963.

It is well settled by the Courte that exampt ons fras the Fuir Ladbor Stand-
ards Ast are to be narrovly constyusd requiring the party ..... the
exemption to ___ clearly that he is well within the presise vording
and intent envisiaoned by Gonggees. IV 1is our opinian that a fimm supplying
tamporary employees is not oou The ase 50 holds and this has
been the position of the Departasnt fram ke inception of the

Aot as the couwst noted in that gass. There vould gypear to be no more varrunt
to distinguish betveen the selling of temporary help services to householders
and to manufecturing estadblishmants than there would be bdetveen the sales of
loan services to individuals by persamal loen ‘des and those of danks to
commercial customers. Mitchell v. Kontucky Finanse Co., 359 U.B. 290.

Sincerely,

Horace E. Manasco
Mninistrator
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