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U.S. DEPARTMENT OF LABOR
WAGE AND HOUR AND PUBLIC CONTRACTS DIVISIONS
WasHINGTON, D.C. 20210

AUG 17 1970

This is in reply to your letter of July 16, 1970, concerning a profit-
sharing retirement plan.

Since the proposed plan provides for the payment of death, disability
ar retirement bemefite, it mst be considered under the provisiams of
section T(e)(4) of the Feir labar Stanmiards Act. It mskes no differ.
ence that such-a - plan 1s financed fram prufite. In arder for an
employer's coatributions t0 a plan to qualify for exclusicom . -frdaa the
regular rate of pay under section 7(e)(4) of the Act, the requirements
of sectiocns "7 and T78.215 of Imterpmetstive Bulletin, Part T78
aust be met.

A reading of the plan indicates that the caxpany vill cantribute to the
plan fer cach plan year an eammunt equal to six percent (68) of the total
salaries of the active participants, provided that no cantribhution will
be made if the campany's pre-tax net profits for the plan year are less
than $20,000. The Bourd of Directars of the campany at its discretion
may make e greater or lesser camtridbution for any plan year but in no
event shall such comtribution be mare than fifteen percent (15%) of the
total salaries paid during such year to active participants.

The plan fails to meet the farmula requirements of section T78.215(a)(3)
of Part 778, in that it does net camtain a definite farmula for' deter-
aining the amscunt to be cantriduted Dy the employer. You may vish to
consider amending the plan to include ane of the alternatives suggeeted
in subsections (1) through (iv) of section T78.215(a)(3).

Where a plan dces not qualify under section T(e)(4) of the Act, it is
possible, as discussed in section TT78.210 of Part 778, that the method

of allocation may provide for the simltanecus payment of the ovortime
campensation due on the coutributicns. Fr _____  vhere irrevocable
contributions to a plan are distriduted as a predestermined pErcentage

of the employee's total e ew——gs iDCluding straight time, overtdime,
banuses, and commissions, the overtime due under the Act is eutcmatically
included snd no additicnal camputation or peyment of overtime is required.
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This condition is met vhere ths contridbutions are allocated to the
individual participants in the propartion that each participamt's total
cmemtim bears to the total campensation of all participants. Hav
ever, the subject plan excludes bamuses fram the cagputation am the
pSroentage factor is not multiplied by the exployee’ total

S8ince the plan does not take the employee’s total campensation mto con-
sideration, it __. qualify under section 778.210. As an alternative
to emending the plan to qualify under sectian 778.215(a)(3) m may

wish to consider amending it t0 qualify under sectica 778.210

Robert D. Moran
Mninistrataor
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