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This is in further reference to your letter of Fetmruary 17, 1970, cone
cerning the application of the equal pay provisions of the Fair ILabor
Standards Act. Questions about the application of Title VII of the
Civil Rights Act of 1964 are, of course, not within the haisdiction

of the Department of labor and mist be referred to the Bqual Employmeut
Opportunity Cesmigsion.

You state that as a result of an investigation under the Equal Pay Act
your client,. "agreed
to increase the hourly rate of four murse's aides to equal that paid to
male orderlies although the hospital did not agree that there bhad been
a violation of the equal pay provisions. You state further that the
hospital has now made the Job requirements of the arderlies and murse's
aides identical and will probably prepare a single job description under
one job title, i .. the use of the titles "arderly” and "aide”.

The murse's aldes concerned have been advised that their wage rates are
being increased and that they will be expected to perform the identical
duties required of the orderlies. You agk vhether yw:r client vould
be Justified in reducing the rates of any of the murse's aides if such
an aide is unable or unvilling to perform same of the requirements of
the revised job descriptioam.

The Equal &y Act, of course, does not require the jobs to be identical
in oarder for the equal pay provisions to apply. As the judicial
decisions have now eatablished, the Act requires only that the work
mist be "substantially equal®. Therefore, the mere addition of some
subsidiary duties to the job content wvould afford no basis for denmying
equal pay to employees who might be umable or anvilling to perform
some of the additiomal subsidiary duties, if, in fact, the work they
do perform is mbsﬁntm equal®, If the work perfarmed is
“subgtantially equal” regardless of such subsidiary tasks, the bturden
vould be on the employer to establish the ecanomic value of such sube
sidiary duties in crder to Justify a lower wage rate for vamen (or men)
unable o unvilling to perfarm such tasks. As has already been
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In genagal, under the equal paAy mrovisions, the fagt that certain em -
ployees (vhether men ar women) do not perfarm, ar might be umsble or
unvilling to perform, all the incidental requiremsnts of & particulsr
Job does not, of itself, rendar othmrvise equml work u vithin the
neaning of the statute. The relevant question in such cases is vhether
the failize & inmability to pexrform some of the subeidiary or incidactal
Job &uties 1s of a suffisiently substantial nature as to rendsr the vork
w?wnmaswnﬂcm“mdma'mm
than sex" .

Although there is not encugh infarmation ia your letter of FPetwuxry 17,
1970, and its enclommre, for us t0 be able to dstermine precisely bow
the Act vould apply in the situation you autline, based on-the circums
stances descridbed this office is not prepared $o0 recognise the vage
reduction plan contemplated by your client ss one vhich wvould be pare
mitted by the tarms and ruviaioms of the Bgual My Ast of 1963.

Regardless of any other faotar, it is owr __...___. that your client camot
meet his obligations under the lav by preparing & revised job descriytian
and then transferring farmerly eggrieved employees (vhose vage rates vare
raised in canplianse vith the equal pay provisions) to vork covered by
the revised job description, subsequently reducing their wege rates if
they fail or are unable to perform all of the duties specified in the
description. To allov this wonld only e¢antimie the inequities vhich the
Act vas intended ¢o cure,

B

Robert D. Moxrun
stratar
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