U.S. DEFARTMENT OF LABOR
WAGE AND HOUR AND PuBLIC CONTRACTS DIVISIONS
WASHINGTON, D.C. 20210

JUN 3 0 1970

This is in further reply to your latter of May 20, 19570, requesting an
interpretation of the exemption status under section 13(a)(1l) of the Fair
1ador Standards Act of ths positions of systems programer and progremmmy
ebalyst vhich have been mevly instituted within your data processing
A&sparteamt.

We cannot, btesed on the ipformation you bave furnished, maks a dafinite
determination with respect to the positions you have described. The
folloving information may, . be of assistance to you in making
your ovn determimation.’

Where a systems programmer or programer analyst exceeds the special high
salary or "upset” proviso of $200 per week, ths normal 20% limitation on
performance of . .~ Wwork vould not be applicable. At that salary
leval it is required only that the employwe's "primary duty" consist of
o type vork. Primary duty rormslly mamns more than 50% of the
aployees's tine in & particular vorkweek.

The description you have furnished of the duties and responsibilities of
the programmer analyst indicates that a substantisl amount of  that
aployee's time vill apparently be aspent in performing exempt supervisary
or "ezecutive" type funotions within the meaning of section S4l.l of our
Bagulations, Fart S41. IFf performance of such supervisory functions
constitutes more than S04 of the employee's vorking time, apd if the
enployee 18 paid at lesst $§200 per veek, the employee may qualify for
amxption as & bona fide "exscutive”.

T™he systams programmer appears to be primarily responsible for providing
your installation vith appropriste and up-to-date mrdvare and saftaare
through vendor contacts, and in providing in-iouse training to non-EBP
staff nembers. BSuch functions appear to be “administrative” type functions
under section 541.2 of our regulations. Whethsr such admin{strative fumc-
tions constitute ezempt work depends to wbat extent, if any, ths employee
exercises "discretion and independent judgment” within the meaning of
section 541.207 of our regulations. If in the courze of his vendor contacts
or other functions the employes has the authority to independently make
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decisions with respect to matters of significance vhich cammit the campany
in substantial respects financially or othervise, he vould de exmrcising
the appropriate discretion and jufignent. Bince this exployee alearly
areeds the $200 per week high salary proviso of cur regulations, the
earligr discussion of limitations on nonexmpt work would be eppliocabls.

The “professional” exsmption under section 5k1.3 of our regulations gen-
eare exong other m a "rralonged course of specialized
intallectmmld instruction and study.” Therefore, it vould not de sppro-
priate to discuss that aspect of the e: sinoe your job dsariptions
provade no information relstive to the tmakgound, uumu, or axperiensce
necessary for these positions.

If either of the employeew involved, in eddition to his primary duty, also
p=fomns exmpt vork viteh falls within any of the other sections of the
zegulaticns, the two or more types of 1t work aay be eomdingd (see
section 541.600 of Regulations, Part )

SincEraly,

Robext D. Moten
Adxintstrator

(3)



