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INTRODUCTION
“Labor law was one of the original guns fired in the war on
poverty and don’t forget
late Frances Perkins in her
last official appearance, at the 30th anniversary of the Bureau
of Labor Standards, November 17,1964.
There was no doubt in the old days when a man was injured in
a mine explosion that he and his family went on the economic slag
heap. After the first safety laws were passed in the latter half
of the 19th century, any accident they prevented also prevented
the entrance of one more family into poverty’s grimmest ranks.

Labor laws have generally followed the industrial develop
ment of a nation—to meet the needs of workers which have
aroused the public conscience. The first labor laws were little more
than the declarations of public policy against the exploitation of
little children. They provided for some instruction in the “Three
R’s.” They reflected one of the solemn commitments of a young and
struggling labor movement for universal free public education
for their children, a commitment which initiated a long, hard
battle for child labor legislation to protect the health and educa
tional opportunity of young people.
That early weapon in the Nation’s long war on poverty was
forged in an economy of scarcity. Yet the wisdom of its makers
is reaffirmed today in our affluent society where a rapidly advanc
ing technology demands ever higher education and skill. It is
forcing a new amalgam of education and employment.
Close behind society’s efforts to prevent the exploitation of chil
dren came laws to protect women against excessive hours of work
and to safeguard all workers against hazardous working condi
tions.
Later came recognition of labor’s right to promote its own
welfare through mutual association. Resulting laws guaranteed
labor’s right to organize, to strike, and to bargain collectively, and
extended the help of government in promoting industrial peace and
fair treatment through mediation and conciliation. More recent
measures also included insurance against occupational accidents
and disease, unemployment, or sickness; minimum wages; and
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prohibition of discrimination in employment because of race,
creed, color, sex, or age.
Modem labor laws thus include not only corrective and protec
tive measures, but also assurances of certain basic rights of labor,
and certain obligations of society as a whole to all workers.
Recent commitments to reduce unemployment in a rapidly
advancing technology have focused public attention on manpower
development and training. Well over half the country’s adult
workers have a high school education or better today. But far too
many dropped out of school into an unfriendly job market where
machines more and more do the unskilled work that once gave
youngsters their start up the career ladder. Far too many young
people are following the example of their dropped-out parents.
It is clear that such serious poverty problems as unemployment,
job insecurity, and low income, persisting in spite of an expand
ing economy, are deeply rooted in the educational deficiencies of
a still substantial proportion of the population. It is not only a
problem of education and training of youth, but also training or
retraining of those in their middle or older years—those working
below their capacities, frustrated by jobs that lead to nowhere.
This problem has been recognized in recent years by the U.S.
Congress, which has enacted a number of laws under which aid
is provided for training or retraining persons of all ages. One
of these was the Manpower Development and Training Act of
1962, later amended, under which training opportunities are pro
vided for the unemployed and underemployed, with a special pro
gram of occupational training and further schooling for youths
of 16 years or over.
Changing needs of workers challenge old forms of FederalState cooperation in labor programs. At first most labor laws
were State laws. As the country grew and industry became more
complex and interdependent, labor problems became interstate
as well as intrastate in character. Employers in States with higher
labor standards suffered unfair competition from those in States
with lower standards. Pressure also grew for Federal labor laws
to meet these problems. Slowly, therefore, a duality arose as a
consequence of enactments by both levels of government, one set
of laws applying essentially to workers engaged in interstate com
merce and the other to wage earners in activities not extending
beyond State borders.
Whether State or Federal, first efforts at legal regulation are
often ineffective and only with experience are amended to define
and refine standards and penalties for their violation. Next comes
realization that laws are not self-executing; they are useless unless ,
2

their provisions are translated into actual benefits for workers by
competent, imaginative, and adequately financed administration.
Labor laws prove to be interrelated in their effects on the worker
and often on the economy. This interrelationship early demon
strated that effective and economical administration can best be
accomplished by strong, competent, and coordinated labor depart
ments.
A second type of interrelationship arose between State and
Federal labor law administrators as a consequence of the laws
enacted by both levels of government. This duality created prob
lems but also opportunity for Federal-State cooperation, an
attitude which has varied in time and intensity, but which over
the years has proved substantial and effective.
Such cooperation is both desirable and necessary but depends
essentially upon the good will of both Federal and State admin
istrators and upon respect for what each can contribute to their
common goal.
This second edition of “Growth of Labor Law in the United
States” brings from early times to date the changing needs of wage
earners, society’s response through better labor standards, and the
often bitter battles to translate them into law and reality for their
beneficiaries. The past demonstrates that the war on poverty can
be, but has not been, won.
When the majority of our citizens suffered from social injustice,
society’s concern was to devise means of bringing the greatest
good to the greatest number. Today when only a relatively few
suffer from social injustice, society’s concern shifts from the
majority to the individual. President Johnson has said: “Through
compassion for the plight of one individual, government fulfills
its purpose as the servant of all the people.”

CHILD LABOR LAWS
Historical Development
It has been said that progress can be measured by the extent
to which children’s rights are safeguarded. In the United States
we uphold the value that our children are our richest resource. This
was not always true. From the broad perspective of history, it
was not too long ago that the work of young children in factories,
mines, and fields was not only condoned but approved.
In earlier days, children often worked alongside a parent as
“helpers.” Employers favored families with many children.
Poor or orphaned children were “bound out” or identured as
apprentices and sent to the factories by their families or by the
almshouses in which they lived. All of the operatives of the first
mill in this country with Arkwright cotton-spinning machinery
were children between 7 and 12 years of age. Their employer,
Samuel Slater, who began regular operations of his factory in
Pawtucket, R.I., in 1790, is known as the “father of American
manufactures.”
Most people believed in child labor as a righteous institution,
regarding it as economically necessary and morally desirable. The
early colonial traditions, emphasizing the virtues of labor, indus
try, and thrift, helped create a favorable attitude toward child
labor. Other factors were the need to foster domestic manu
facturing, the scarcity and high cost of male labor, whose use in
agriculture was essential, and the desire to prevent poor children
from becoming public charges. Employing young children, how
ever cheaply, was looked upon as a form of philanthropy, and
approved by employers, public officials, and parents.
The past century has seen a complete reversal in point of view.
People of the United States now look upon unregulated child
labor as incompatible with our way of life. But attitudes change
slowly. U.S. laws, reflecting the change, show a long, hard fight
to eradicate child labor and to assure children an opportunity for
healthful growth, education, and self-fulfillment.
Some of the drama of the story is illustrated by the offer
of $50,000 to Jane Addams in 1903 to be used for Hull House if
she would give up her advocacy of a child labor law then being
7

considered in Illinois; by the practices of corrupt notaries who con
nived with parents to misrepresent a child’s age for employment
purposes; and by the impassioned claims of employers to legislative
committees that industries would be crippled without the labor of
10- and 12-year-old children.
Early Child Labor

The prevalence of child labor in early America stemmed from
the outlook and social conditions in England. For centuries Eng
land had been plagued with the problems of pauperism, thought
to be caused by idleness and to be cured by laws forbidding idle
ness. The English “poor laws,” designed to “banish idleness,” pro
vided that children of poor parents be bound out as apprentices.
One of the reasons for promoting colonization was to relieve
England of its surplus poor population, including children, who
were deported in the thousands for work in the “New World.” For
example, a letter from England in 1627 mentioned that “there are
many ships going to Virginia and with them 1,400 or 1,500
children.”
The colonists transplanted to the new soil the social values by
which they had formerly lived and soon passed laws putting
children to work, particularly in making cloth in the home. For ex
ample, the court of Massachusetts Bay, in 1641, ordered all heads
of families to put their households to work on wild hemp for
clothing, and it was expected that “their children and servants
should be industriously implied [sic].” A Virginia law of 1646,
commending the “laudable custom” in England of binding out
children, noted that the Virginia parents “through fond indul
gence or perverse obstinacy” were unwilling to cooperate. Accord
ingly the county commissioners were ordered to select poor
children from each county at least 7 or 8 years old and send them
to Jamestown to be employed in the public flax houses.
Adopting “poor laws” similar to the English laws, the colonies
required the apprenticeship of poor children. Many of these laws
did not stipulate that the child must be apprenticed to a trade,
with the result that children were often indentured as servants.
Under a New York order in council of 1710, for example, 30
children ranging in age from 3 to 15 years were so apprenticed,
the boys until 17 years of age and the girls until 15 years.
The conditions of indenture also were patterned after those in
England. The master was to supply food and clothing; in the 18th
century he was also required to teach the boy to read and write
and “to cypher to the Rule of three (if he be capable to learn).”
Girls did not have to be taught “cyphering,” only reading and
8

writing “if they shall be capable.” The apprentice was to serve
his master faithfully and “gladly obey” his “lawful commands.”
As the ties with England became strained, the need to foster
industrial independence led to the establishment of the early
factories, where children, as well as women, continued in new
surroundings the work processes they had previously performed
at home. Young children not so employed before were also sent
to the factories because they could more easily be spared than
men from the more essential agricultural pursuits.
The transition from home production to the modern factory
system took place from about 1760 to 1808, a period coinciding
with the industrial revolution in England. The new machines
were introduced in this country too, transforming the textile in
dustry. Factory towns grew up, dependent on a labor supply of
women and children, the children working not necessarily as
apprentices but as factory laborers. The diary of George Wash
ington describes a Boston duck-cloth factory in which “each
spinner has a small girl to turn the wheel.”
Sometimes a parent would enter into a contract with the factory
for the services of his children and himself; sometimes only for
the children. The parent received the wages of his children. Such
an arrangement is illustrated by the following wage record, found
in the notebook of an agent of the Troy Mill, Fall River, Mass.1
Daniel Gifford and family to have the following price for one year
from the time of his moving into our house—which was on the 5th of
5th mo., 1815—to have one-half of the 1st. one-story house at $30.

Himself per day________________________________________
Oldest boy to tend picker________________________________
2nd boy _______________________________________________
3rd girl _______________________________________________
4th do_________________________________________________
5th do_________________________________________________
6th boy________________________________________________
7th girl ____________________________________________
8th and 9th boy and girl________________________________

$1.00
.67
.50
.42
.44
.25
.25
.10

This particular entry, regrettably, does not list the children’s
ages, but it can be inferred from other wage records showing a
graduated pay scale for youngsters from 6 years up that the fifth
child may have been 13 years old, and the others thereafter suc
cessively younger.
Factories preferred to hire families with several children.
Widows with children were especially sought after, as evidenced by
the following advertisement from the Federal Gazette of Balti
more, January 4,1808.
1 Quoted in “Report on Condition of Woman and Child Wage-Earners in the United States,”
61st Congress, 2d session, 1910, vol. VI, pp. 63-64.
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BALTIMORE COTTON MANUFACTORY

This Manufactory will go into operation, in all this month, where a num
ber of boys and girls from 8 to 12 years of age are wanted, to whom con
stant employment and encouraging wages will be given: also, work will be
given out to women at their homes, and WIDOWS, will have the preference
in all cases, where work is given out, and satisfactory recommendations will
be expected.
This being the first essay of the kind, in this city, it is hoped that those
citizens having a knowledge of families who have CHILDREN destitute of
employ, will do an act of Public benefit, by directing them to this institution.
Applications will be received by Thomas White, at the Manufactory near
the Friend’s Meeting-house, Old-Town, or by the subscriber.
ISAAC BURNESTON,
No. 196, Market-street.

This ad also indicates that the transition to factory production
was not yet complete, some work being done in the factory and
some farmed out to homes.
Some employers apparently used pressure tactics to attract and
hold child labor. It was claimed, for example, that if children
were taken out of the mill, the entire family would be discharged,
or that the number of rooms apportioned to a family in a millowned house depended on the number of operatives the family
furnished the mill.
The presence of so many young children in the factories called
for some form of discipline. To keep the children awake, or to
punish them for carelessness, there seems to have been little hesi
tation to use corporal punishment—the prevailing disciplinary
measure for children, not only in some factories but in schools
and homes. In Rhode Island, it was said in 1833 that “the whipping
room” was “an indispensable appendage to a cotton mill.” Simi
larly, evidence presented to the Pennsylvania Senate in 1837
showed that whipping of factory children was common practice.
Sometimes the discipline took more inhumane forms.
These illustrations are not intended to convey the impression
that all employers were villains. Rather, they are presented as
sidelights of the total picture, showing the convergence of many
forces to produce a point of view—industrial growth, poverty,
traditional social values, religious precepts, and prevailing ideas
on the parent-child relationship. Employers of that day repre
sented the thinking of their time.
As factory production grew in importance, the number of child
workers increased. The establishment of new factories was
heralded, among other reasons, for the employment opportunities
offered to children. Earlier Puritan and Quaker traditions con
tinued to hold sway. Children were to spend an industrious child
hood protected from the “vice and immorality of idleness.” In
10

ventors tried to design their machines for use by women and
children, whose labor was counted as an economic gain and a
moral good.
Thus, in the early part of the 19th century, child labor was so
widespread that no one looked toward or expected its abolition.
The period from 1808 to 1840 saw the introduction of more ma
chines to replace hand processes. The number of factories multi
plied and the factory work force began to expand. During this
period, too, the first stirrings were felt, not against child labor
itself, but against some features of the factory system as it affected
children.
The earliest concern was for the education of factory children.
It stemmed from an awareness that such children were growing
up in ignorance. Connecticut in 1813 passed an ineffective law
declaring that proprietors of manufacturing establishments should
cause their child-employees to be taught “reading, writing, and the
first four rules of arithmetic,” but the law remained a dead
letter. Massachusetts in 1825 ordered a joint legislative commit
tee to look into the expediency of providing by law for the educa
tion of factory children. However, the committee concluded there
was no need for legislative action “at present,” although it noted
that the children worked 12 or 13 hours each day for 6 days a
week, with little opportunity for daily instruction. It was not
until 1836 that Massachusetts passed the country’s first child
labor law, providing that:
... no child under the age of fifteen years shall be employed to labor
in any manufacturing establishment, unless such child shall have
attended some public or private day school ... at least three months of
the twelve months next preceding any and every year, in which such
child shall be so employed.

A few States soon after adopted similar laws.

Excessive Working Hours

The excessive hours of children’s employment next became the
subject of legislation. This movement was part of the agitation
to reduce hours for all workers. It was also linked to educational
deprivation. Proponents of shorter hours pointed out that chil
dren working 72 or 84 hours a week had no time or energy
to attend school. By 1853, seven States had passed laws limiting
the hours of work for children.2
These early laws, applying only to manufacturing establish
ments or textile mills, usually fixed 10 hours as the maximum
2 Connecticut and Massachusetts, 1842; New Hampshire, 1847; Maine, 1848; Pennsylvania,
1849; Ohio, 1852; Rhode Island, 1853.
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working day. In Massachusetts, only children under 12 were
affected; in Connecticut, those under 14.
Thus the first child labor laws set meager educational require
ments for working children, and to some extent restricted uncon
scionably long hours in factories.

Minimum Age for Factory Work
Outright prohibition against factory work by extremely young
children was first considered by the Pennsylvania Legislature in
1833, but no action was taken. For several years thereafter, at
almost every session, the legislature considered the problem—
making inquiries and conducting hearings. Public petitions were
filed calling for passage of a law. The testimony of a school
teacher from the mill district Manayunk, taken during an 1837
investigation of factory conditions by the Pennsylvania Senate,
gives a vivid description of the times:
It has been a frequent complaint with parents that they were obliged
to send their children to the factories so young as to deprive them of the
necessary education to which they should be justly entitled. This appears
to me to have been literally too true; arising partly from the faulty
habits of parents, in many instances, depending on the labor of their
children (as the landlord upon his freehold estate) for support, and
partly from the system adopted by some manufacturers giving prefer
ence in employment and in renting their houses to those families who
would supply the greatest number of hands; that when once in the fac
tories the means of further improvement became almost wholly ex
cluded, as in no case were they allowed to take a book to the mill, and
after a long day’s labor they were too fatigued to attend to evening
study. This last reason, and my own experience as teacher, prove to be
true.
Some have left school for the factories as young as seven, or from that
to eight—more from eight to nine, and many from nine to ten years of
age. It has in several instances occurred that mill bosses, spinners, or
others from the factories have during school hours came [sic] and taken
scholars from their seats, or their classes, before they could scarcely
spell or read their own names, to complete their education at the mule
or in the card room, where they are most apt to learn from the greatest
adepts in folly, impudence, and mischief.3

The following year (1838) a bill was introduced which would
have outlawed the factory employment of children under 10 years
old. Like the previous considerations, and those to follow, this
legislative effort failed. Successful passage of a law finally came in
1848, when Pennsylvania became the first State to establish a
minimum age. It prohibited the employment of children under
12 in cotton, woolen, silk, or flax factories. A year later the mini
3 Quoted in “Report on Condition of Woman and Child Wage-Earners in the United States,”
61st Congress, 2d session, 1910, vol. VI, pp. 68-69.

12

mum age was raised to 13, and it was extended to apply also to the
paper and bagging industries.
While the Pennsylvania laws marked an advance in the thinking
about child labor, they were limited in scope, applying only to very
young children, primarily in textile mills. They did not affect, for
example, the glass factories, which relied heavily on “boy labor,”
often for nightwork, nor the anthracite mines, with their thou
sands of young “breaker boys.” The minimum factory age later
established by three more States was equally low or lower—
10 years in New Jersey (1851), 12 years in Rhode Island (1853),
and 9 years in Connecticut (1855), raised the following year to
10 years. Not one of these minimum age laws required proof of
the child’s age, nor, usually, did they provide for enforcement.
It is evident, then, that by the time of the Civil War the right
of the State to protect children was admitted, as was the State’s
right to interfere for the purpose of securing their educational
opportunities. Relatively few laws were in effect, however, to
translate these rights into realities.
After the Civil War, industry expanded and became increas
ingly mechanized. The textile industry sprang up and flourished
in the South, with attendant child labor evils—widespread illit
eracy among mill children, youngsters of 6 or 7 years at work, a
13-hour workday in a hot dusty atmosphere, a 35-minute respite
in which to go home for dinner and return, extensive nightwork,
a pittance in wages. Proposals to change the situation met with
stiff opposition. By the turn of the century, only a few Southern
States had passed laws limiting excessive hours by young chil
dren, and no State had fixed minimum ages, except Alabama,
which prohibited the employment of boys under 12 in mines.

Changes Begin
While the South was working for its first child labor laws,
the North had already reached the point of raising standards
and of attempting to make its laws enforceable.
A combination of forces generated increasingly insistent de
mands for the abolition of child labor. The early national labor or
ganizations, such as the Working Men’s Party and the Knights
of Labor, advocated the legal prohibition of child labor. Public
support for compulsory education was increasing. Legislative
committees were appointed to investigate conditions of child
workers. Interest in social conditions and reform developed,
giving rise to a child welfare movement and the demand that
the State should prevent the industrial exploitation of children.
In 1904, the National Child Labor Committee was formed to
provide information on child labor, to investigate conditions, and
13

to promote legislation. Other private organizations, such as the
National Consumers’ League, the American Association for Labor
Legislation, and civic and religious groups were also in the fore
front of activity.
An awakened social consciousness of the harmful effects of child
labor and the demand for universal education spurred legislative
measures to take children out of the factories and put them into
school. The new concept of the obligation of the State to provide
general protection for children was finding increasing recognition
in State laws.
As the movement against child labor gained momentum, a
growing demand for Federal legislation was being felt. Congress
entered the picture in 1906 when it first began consideration of
a Federal law. The following year it authorized the Secretary
of Commerce and Labor “to report upon the industrial, social,
moral, educational, and physical condition of woman and child
workers.” An extensive investigation was made. Voluminous
reports on the results were completed in 1912.
In 1909, President Theodore Roosevelt called a White House
Conference on the care of dependent children. It became the
first of a series of decennial conferences concerned with the prob
lems of children. The stimulus of all of these factors led to the
creation in 1912, within the Department of Commerce and Labor,
of the Federal Children’s Bureau “to investigate and report upon
all matters pertaining to the welfare of children.” The movement
to create such a bureau was based on the need for legislation in
the fields of child labor and maternal and child health.
At the same time, the volume of legislative activity in the States
was accelerated. The pattern of progress followed the develop
ment of industrialization, as it spread from region to region. In
1900, half the States had not yet established a minimum age for
factory work, but by 1909 only six States had no such standard.
The States continued their legislative pace in 1911 and 1913,
which were peak years for child labor enactments. Thus, by the
time the Department of Labor was created in 1913 as an inde
pendent department and the Children’s Bureau transferred to
that department, the elementary principles of modern State child
labor laws were already established and accepted. The basic
standards related to minimum age for employment, minimum age
for hazardous work, maximum hours of work, prohibition of
nightwork, and the requirement for employment certificates.
The laws of that period, however, left much to be desired. The
standards were low. Many child-employing industries were not
covered. The laws failed to accomplish their purpose because
they did not provide for effective administration and enforcement.
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Several laws contained exemptions that deprived of benefit those
children who needed it most—factory children from poor families.
Moreover, the range in the standards set by different States was so
great as to place States with higher standards in an adverse
competitive position. A summary of the standards that existed
in 1913 highlights this picture.

State Law in 1913
Minimum Age
All but nine States fixed 14 years as the minimum age for
factory work. A majority of the States had recently extended
this minimum to stores and other specified places of employment.
A few States had widened the law’s protection to children in all
gainful occupations. When such inclusive coverage was adopted,
agricultural work and domestic service were excluded. Their
exclusion has remained characteristic of child labor laws. Although
not entirely excepted from protection of the law, children’s work
in the street trades (such as newspaper selling and delivery, boot
blacking, and street vending) was regulated, if at all, by separate
parts of the law that set lower standards for such work than for
other occupations.
The 14-year standard was often undermined, moreover, by the
many exemptions allowed. In some States, for example, it did
not apply to work outside of school hours and during school va
cations. Several States allowed “poverty permits” for younger
children whose earnings were needed for family support. Because
adequate welfare programs for handling the problems of depend
ency did not exist,4 many people considered it necessary that such
children should work.
The earliest laws recognizing that children needed protection
from particularly dangerous or unhealthful work were contained
in the penal codes of many States, which made such employment
a misdemeanor. But these laws were narrowly interpreted to
cover only immoral exhibitions, indecent occupations, and acro
batic performances. About 1900, the States began to include lists
of prohibited industrial occupations in the child labor laws them
4 In 1913, 16 States passed laws providing financial support for dependent children. Up to
that time only five States had such laws, the first having been passed as late as 1908 in Okla
homa which, under a “school scholarship” law for wage-earning children of widows, gave to
the child the equivalent of his earnings so long as he attended school. Thereafter, the States
enacted “mother’s pension” laws which provided the mother with money so that she could
raise her children at home, instead of boarding them in a public institution. Missouri passed
such a law in 1911, applicable to one county, essentially to Kansas City. In the same year,
Illinois passed its “Funds to Parents’ Act,” the first law of statewide application specifically
authorizing payments from public funds to poor parents for the care of dependent children in
their own homes.
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selves, and by 1913 about half the States had such provisions. The
laws in only five States, however, combined the features now
considered as adequate protection—namely, lists of occupations
that are especially hazardous for minors under 18, and delegation
of authority to a State administrative agency to add to these lists.
Correcting the evil of child workers in mines, the majority of
States, including almost all of the important mining States, had
fixed minimum ages for such work, usually 14 or 16 years.

Hours of Work
Opposition to the reduction of hours was stronger than to any
other type of child labor regulation. Because everyone worked
long hours, employers who were dependent on child labor could
not see how they could continue to employ youngsters under 16
if such children worked 8 hours while other employees worked
10 or more. But by 1913, 19 jurisdictions had succeeded in passing
an 8-hour law for children under 16:

Missouri
Nebraska
Nevada
New York
North Dakota
Ohio
Oklahoma
Puerto Rico
Wisconsin

Arizona
California
Colorado
District of Columbia
Illinois
Indiana
Kansas
Massachusetts
Minnesota
Mississippi

The harmful effect of nightwork by children was recognized
earlier and its regulation encountered less opposition, probably
because relatively few industries were employing large numbers
of children at night. Thirty-six jurisdictions already had outlawed
nightwork by children under 16 in most industries or in manu
facturing and mercantile establishments or in manufacturing
alone. Usually a span of 11 to 13 night hours was prohibited, start
ing at 6, 7, or 8 p.m. In addition, many States had moved to coun
teract the special dangers to which young people were exposed in
doing messenger work at night by specifically prohibiting such
nightwork.
Employment Certificates
The weakest link in the chain of child labor regulation was
ineffective administration of the laws after they were passed.
Because the provisions were geared to the child’s age, schooling,
and physical fitness, it became necessary to have evidence of a
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child’s eligibility to work, as protection to the child and to his
employer. A system originated requiring children to get employ
ment certificates, as proof that their employment met the require
ments of the law. Most States had already adopted certificate
systems.
In addition, educational requirements were becoming part of
the system. In about one-third of the States, children had to
complete a specified grade, usually the fifth or sixth, before they
were allowed to work during school hours.
As appreciation of health problems developed, the States began
to add the requirement that the child be physically fit to do the
intended work. A certificate of physical fitness for the particular
job, issued after examination by a physician, was required in
several States.
Although certificate systems were widespread, they contained
many loopholes. For example, birth records were either not
required or not available. This led in many cases to misrepresen
tation of a child’s age, either by the child or his parents. More
over, the certificate was given to the child who, after leaving
school, may or may not have found a job. No one bothered to
check up on him. Gradually safeguards were developed. The
States began to require a promise of employment from the pros
pective employer before issuing a certificate. It was not until
1915, however, that Pennsylvania became the first State to keep
the certificate entirely out of the child’s hands by requiring that
it be mailed directly to the employer by the issuing officer.
While employment certificates were usually issued by local
school officials, enforcement of the child labor law itself was in
the hands of State labor authorities. Such dual control has re
mained a part of child labor administration. By 1913, all but eight
States already had provision for factory inspectors who, among
other duties, enforced child labor laws. Enforcement, however,
was often hampered by inadequate staffs as well as a general
lack of know-how in the complex techniques of efficient labor
law administration.

Trends After 1913
Minimum standards require readjustment to keep abreast of
the times. As our economic life and goals in education changed, our
concepts of premature and unsuitable employment also changed.
Just before 1920, a few States improved their standards by making
15 years, rather than 14, the minimum age for general employ
ment. During the grave depression of the 1930’s, the 16-year
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basic minimum which was generally included, in National Recovery
Administration codes began to spread in State laws. Corre
sponding increases to 18 years were made in the permissible age
for especially hazardous work.
Another trend was the spread of the 8-hour day, the 48-hour
week, and the prohibition of nightwork for minors under 18. As
protection against hazardous occupations, long hours, and night
work was extended to children above the basic employment age,
the need for proof of the age of older children became apparent.
Starting in 1919-21, the States began to require age certificates
for such minors. Especially significant were the advances made
in administration and enforcement.

New Workmen’s Compensation Standard
The history of child labor is filled with vivid, tragic case records
of young children who were killed or hopelessly maimed while
working, before they had a chance to get started in life. A new
legislative development was the requirement that extra compensa
tion be paid under workmen’s compensation laws for a child
injured while illegally employed—that is, too young for the job
or employed contrary to some other provision of the law. Wis
consin started the idea in 1917 when it required treble compen
sation for minors injured while illegally employed.5 The employer
was made primarily liable and the insurance carrier secondarily
liable for the increased compensation. The following excerpt from
an article written by a former secretary of the Wisconsin Indus
trial Commission and published in 1923 explains how the idea
originated:
Prior to 1917, Wisconsin excluded most minors who were injured while
illegally employed from its compensation act. ... A supreme court deci
sion making it very clear that at common law the employers were with
out a defense, however, alarmed the employers’ organizations and made
them seek some method for getting away from such indefinite liability.
An attorney for one of the leading employers’ associations proposed the
plan of treble compensation, after figuring out that three times the
amount recovered under compensation was about what minors illegally
employed had gotten in the common-law actions in which the outcome
was most favorable to the injured minors. The treble-compensation plan
was then written into the Wisconsin law, in the thought of making
definite and certain the liability of the employers, while guaranteeing to
the minors injured while illegally employed the same amounts which
they could expect to get if successful in suits at common law, without all
the trouble and expense of litigation.6
5 Wisconsin modified its law in 1957 by fixing maximum amounts that can be required in
extra-compensation cases.
6 Quoted in “The Illegally Employed Minor and the Workmen’s Compensation Law,” published
in 1932 by the U.S. Labor Department’s Children’s Bureau (Publication No. 214, p. 58).
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Thereafter, several States adopted similar plans by requiring
double compensation in such cases and by making the employer
himself, not the insurance carrier, liable for the additional pay
ments. This provision tends to deter an employer from using
child labor illegally. It was soon recognized as an effective aid
in safeguarding children from undesirable and unsafe employment.

Standards by 1940

Protection for the youngest children had been substantially
achieved by 1940, but it was not uniform from State to State.
The major problem had shifted from factories, mills, mines, and
canneries to such local industries as retail stores, laundries, bak
eries, restaurants, bowling alleys, and garages. In such employ
ment as agriculture, industrial homework, domestic service, and
the street trades, children were still inadequately protected or
not at all.
By this time, three Federal laws had recently taken effect, each
of which incorporated child labor standards—the Walsh-Healey
Public Contracts Act of 1936, the Sugar Act of 1937, and the
Fair Labor Standards Act of 1938 (see p. 37). Whereas pre
viously it was the States that had pioneered in the development
and improvement of child labor standards, the enactment of the
Fair Labor Standards Act marked a turning point. This Federal
law set a basic 16-year minimum age for general employment,
while the prevailing pattern under State law was still geared to
a 14-year standard.
By the fall of 1940, only 11 States had a 16-year minimum for
factory employment at any time and only 12 States had set this
minimum for most nonfactory employment during school hours.
Although most States had set a maximum 8-hour day for chil
dren under 16 years, seven allowed a longer workday and only
four had adopted the 40-hour week. Protection from nightwork
for those under 16 had been more universally achieved—all but
three States prohibited nightwork for such youngsters; the prohi
bition usually started at 6, 7, or 8 p.m.
Standards for the 16- and 17-year-olds did not show the same
degree of uniformity from State to State. Protection from unduly
long hours and unsuitable night hours, although more common
for girls than for boys, was not generally prevalent. Few if any
States extended full protection to minors up to 18 years from
especially hazardous work. Only 15 States provided in their work
men’s compensation laws for extra compensation for minors
injured while illegally employed.
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Wartime and Beyond
The States had not yet taken action to bring their standards
into line with the new Federal standards when labor shortages
brought about by World War II resulted in increased youth
employment, both legal and illegal. To help produce everything
needed to win the war, some States permitted temporary relaxa
tion of the child labor laws, but most revoked such modifications
soon after the war ended. The Federal policy of upholding the
child labor standards of the Fair Labor Standards Act during
the war helped prevent a permanent breakdown in State legis
lative standards.
As the pressures of the national emergency subsided, the
States resumed the trend toward improving their laws. The
16-year standard and the 40-hour week made headway; the lists
of hazardous occupations were expanded; the certificate and
proof-of-age systems were extended. As a result of wartime ex
perience, several States recognized the need to control the hours
of young people who work in addition to going to school by
setting a maximum for their combined hours in both pursuits.
In summary, child labor, no longer accepted as a public policy,
was becoming a thing of the past. The American objective of equal
opportunity for all children was achieving wider and wider
realization.

State Child Labor Laws Today
Every State today has a child labor law. Present laws show
a tendency toward the following standards:
• A 16-year minimum for factory work.
• A 16-year minimum for all work during school hours.’
• A 14-year minimum for nonfactory work (other than on
farms) outside school hours.
• An 18-year minimum for hazardous work.
• Authorization for a State agency to declare occupations haz
ardous and prohibited to minors under 18.
• A 40-hour week, at least for children under 16.
• Limitation on working time outside school hours for in-school
youth.
7 Typically this 16-year minimum does not apply to farm employment, although a trend
appears to be starting to expressly cover it. States have begun to set a minimum age of 16 or
14 years for farm employment during school hours. While some States also set a 14-year mini
mum for farmwork outside school hours, the prevailing pattern is not to regulate such
employment. (See p. 26 for more detail.)
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• Prohibition of nightwork; more extensive for younger than
for older children, for girls than for boys, and on nights
before schooldays.
• Employment certificates for minors under 18.

Minimum Age
Twenty States set a minimum age of 16 years for work in
manufacturing establishments at any time, even outside school
hours.
Twenty-two States and Puerto Rico set a basic 16-year minimum
for all employment during school hours, or for all but agricultural
employment and domestic service; four additional States set such
a standard in specified establishments or industries. The remain
ing States set a 14- or 15-year minimum age for work during
school hours in most gainful occupations.
Hazardous Occupations

Special protection from particularly dangerous occupations is
provided in almost all States by setting a specified entrance age
for such work, apart from the age for general employment.8
About half of the States prohibit employment of minors under 18
in at least a few such occupations; most of the other States limit
this protection to minors under 16. The specific occupations pro
hibited, differing from State to State, include cleaning and oiling
machinery in motion, working in or about mines or quarries, on
certain power-driven machines, on scaffolding, on public utility
lines, and in connection with radioactive substances and poisonous
dyes or gases. A number of these laws allow exemptions for
minors participating in apprenticeship or vocational training pro
grams.
In addition to occupations enumerated in the laws as being
hazardous, 37 jurisdictions have given authority to a State admin
istrative agency, usually the State labor department, to declare
additional occupations hazardous for minors. Such authority makes
for greater flexibility by enabling the State to alter the list of
hazardous occupations in response to industrial change, without
frequent recourse to legislative enactment. Twenty jurisdictions
have thus far used the authority so delegated, some extensively
and others minimally. However, several of the States which have
used this authority very little, or not at all, already provide sub
stantial protection in the law itself. In all, a total of 19 jurisdic
tions, either by law and regulation or by law alone, prohibit the
8 This summary is based on provisions in child labor laws and regulations. It does not
include provisions in certain other laws which may contain minimum age standards, such as
licensing laws, alcoholic beverage control laws, laws applicable to public works or exclusively
to public employment, and requirements occasionally set in safety codes.
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employment of minors under 18 in a considerable number of
hazardous occupations. These are:
Alaska
Maryland
Puerto Rico
Colorado
Michigan
Tennessee
Connecticut
New Hampshire
Virginia
Indiana
New Jersey
Washington
Kentucky
New York
Wisconsin
Louisiana
Ohio
Pennsylvania
Maine
Among the remaining States are 20 which, in their statutory or
regulatory provisions on hazardous occupations, provide sub
stantial protection but only to minors under 16. These are:
Alabama
Illinois
North Dakota
Arizona
Massachusetts
Oklahoma
Arkansas
Minnesota
Oregon
California
Missouri
Rhode Island
Delaware
Nebraska
Utah
Florida
Vermont
New Mexico
North Carolina
Georgia
The Federal Fair Labor Standards Act also affords protection
from particularly hazardous occupations. It prohibits the employ
ment of minors under 18 in occupations which the U.S. Secretary
of Labor finds and declares by order to be particularly hazardous
or detrimental to their health or well-being. Seventeen orders have
thus far been issued under this authority. These deal with:
• Manufacturing or storage occupations involving explosives.
• Motor-vehicle driver and helper.
• Coal mine occupations.
• Logging and sawmilling occupations.
• Power-driven woodworking machines occupations.9
• Occupations involving exposure to radioactive substances and
to ionizing radiations.
• Elevator operation and other power-driven hoisting apparatus
occupations.
• Power-driven metal forming, punching, and shearing ma
chines occupations.9
• Occupations in mining, other than coal.
• Occupations involving slaughtering, meatpacking or process
ing, or rendering.9
• Power-driven bakery machines occupations.
• Power-driven paper-products machines.9
• Occupations in the manufacture of brick, tile, and kindred
products.
• Occupations involved in the operation of circular saws, band
saws, and guillotine shears.9
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• Occupations in wrecking, demolition, and shipbreaking opera
tions.
• Occupations in roofing operations.9
• Occupations in excavation operations.9
In general, the Federal hazardous-occupations prohibitions for
16- and 17-year-olds are more extensive than those in the States,
but recent action in a few States lias tended toward following
the Federal pattern, either by law or regulation, or in practice
by not issuing employment certificates for occupations prohibited
under the Federal law.
The 1966 amendments to the Fair Labor Standards Act specifi
cally extended protection from hazardous occupations to minors
under 16 employed in agriculture. The act now prohibits the
employment of minors below the age of 16 in agriculture in an
occupation found by the Secretary of Labor to be hazardous,
except where the child is employed by his parent on a farm owned
or operated by the parent. By early 1967, the Secretary had
proceedings under way to implement this new authority.

Certificates
All but five States require employers to obtain employment
certificates (sometimes called “work permits”) for children under
16. About half also require such certificates for minors of 16 and
17. As part of the certificate system, States require documentary
proof of the child’s age and a statement from the employer de
scribing the work the child will do and the hours he will work.
A physician’s statement showing that the child is physically fit to
do the intended work and a school record showing the last grade
completed are also required in about half of the States. The
certificate system is generally administered by the State depart
ment of labor or education, although local school officials usually
handle the actual issuance.
A number of States specifically require age certificates for
minors above employment-certificate age or provide that such
certificates may be issued on request. In States without this
provision, age certificates are usually issued if the employer or
the minor requests it.
Hours of Work
Almost all States limit the working hours of children, aside
from whatever provisions may apply to employees generally or
to females. The most common standard is a maximum 8-hour day,
9 These orders contain exemptions for apprentices and student learners provided they are
employed under specified conditions.
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as adopted by 45 jurisdictions for children under 16 and by 18
jurisdictions for the 16- and 17-year-olds. A few other States
set an 8-hour maximum for girls, but not for boys, through their
child labor law or the women’s hours provisions. The maximum
workweek for children under 16 is usually set at 40, 44, or 48
hours; it is 40 hours in 19 jurisdictions, 44 hours in 6, and 48
hours in 20. Many States also set a maximum workweek of 48
hours or less for the 16- and 17-year-olds. This maximum is 40
hours in 7 jurisdictions, 44 hours in 3, and 48 hours in 14. Four
additional States set a 48-hour week for girls of 16 and 17 or for
females, but not for boys in this age group.
Recognizing that a workday of 8 hours or a workweek of 40 to
48 hours places an excessive burden on a youth who is also enrolled
in school, many States have set additional safeguards on the
working hours of young students. The maximum hours of in-school
youth under 16 who work outside school hours are limited by 25
jurisdictions, usually either to 3 or 4 working hours a day or to a
combined maximum of school and work of 8 or 9 hours a day.
Several States have extended this protection to minors of 16, or 16
and 17. Many of these States also limit the weekly working hours
of in-school youth, usually to a maximum of 18, 23, or 28 hours.
Almost every State affords night-time protection to its younger
workers by prohibiting their employment during certain hours
of the night. Thirty-four jurisdictions prohibit nightwork by
minors under 16 after 6 or 7 p. m.; in 15 other jurisdictions the
prohibition begins at 8, 9, or 10 p.m. Many States also regulate
nightwork by minors of 16, or 16 and 17, but generally such
prohibitions are more common or more restrictive for the girls
than the boys. Fourteen laws have the same provision for both
sexes, usually prohibiting work after 10 p.m. Seven other jurisdic
tions have prohibitions for both sexes but boys may work later
than girls, and in seven others the prohibition applies only to girls.
Several States vary the nightwork prohibition in accordance with
school responsibilities by permitting work until a later hour if
there is no school the next day, during vacations, or throughout
the year if the minor is no longer attending school.

Work Regulated Separately
Certain types of work that traditionally have utilized children,
such as work in street trades, agriculture, and the entertainment
industry, are either excluded from the protection of most child
labor laws or are regulated by separate provisions.
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Street Trades
Street trades, as they are known, include such occupations as
delivering newspapers, bootblacking, and peddling. Children doing
this work are primarily schoolboys, the great majority of whom
deliver or sell newspapers. Historically, such work has been either
entirely exempted from the State child labor law or covered by
separate provisions with lower standards than for other work.
Placing street trades in the category of employment and regu
lating them by means of the labor law itself was not undertaken
until 1903 when New York became the first State to include
specific street-trades provisions in its child labor law. The peak
of comparable action in other States occurred during 1911-15,
coinciding with the general movement to curb the exploitation
of children. By 1915, the laws in 22 jurisdictions had provisions
applying specifically to street trades:
Alabama
Kentucky
Oklahoma
Arizona
Maryland
Pennsylvania
California
Massachusetts
Puerto Rico
Colorado
Missouri
Rhode Island
Delaware
New Hampshire
Utah
New Jersey
District of Columbia
Virginia
Florida
New York
Wisconsin
Iowa
Since then, a few States have added provisions while others
have dropped them, a few have raised standards somewhat, and,
in several States, laws that were limited to urban areas of speci
fied size have been made statewide in their application. Essen
tially, however, most of today’s laws are much the same as they
were half a century ago.
There are now 26 child labor laws that specifically regulate
some or most types of street trades, in varying degrees. Three of
them, however, in Kentucky, Ohio, and Oklahoma, apply only to
girls, who have not customarily worked in street trades in this
country. This leaves 23 laws which affect boys’ work.10 These are
in:
North Carolina
Alabama
Iowa
Pennsylvania
Arizona
Louisiana
California
Massachusetts
Puerto Rico
Colorado
Minnesota
Rhode Island
New Hampshire
Delaware
Utah
District of Columbia
New Jersey
Virginia
Florida
New Mexico
Wisconsin
Georgia
New York
10 Not included in this summary are municipal ordinances, which also regulate street trades
in some cities.
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The basic standards in these 23 laws follow a pattern. Most
set a minimum age for the work; this ranges from 10 to 14 years.
Although the more recently changed laws tend to set age 14 as
the minimum, age 12 is most common, and a few States still have
the 10-year minimum enacted years ago. Boys who sell on the
streets are often required to be 2 years older than those who
deliver newspapers on residential or established routes.
A work permit or badge, similar to the certificate required for
general employment, is required under most of these laws. Work
during school hours and during specified night hours is usually
prohibited for boys under 16.
Enforcement of the street-trades provisions is often placed
in the hands of the same officials who enforce other parts of the
child labor law, but in some States police, attendance, or probation
officers are also responsible for enforcement.
In these 23 laws and the 3 others that apply only to girls, the
minimum age for girls is most often 18 years, although a few
States set 16 or other ages. One State, Georgia, does not fix a
minimum age for girls or boys, but covers hours of work and
nightwork.
The street-trades standards have not kept pace with the advance
in other areas of child labor law. For one thing, many States
still do not offer any protection to newsboys. For another, the
situation is complicated by the use of the “independent contractor”
system under which the youngster is often forced into the legal
status of being on his own rather than being an employee. This
legal fiction may make the newsboys personally responsible for
uncollectible bills and deprive them of benefits under workmen’s
compensation laws if they are injured while at work. Very few
of the States have met this problem. Wisconsin is one that has;
its law states that the person furnishing newspapers or other
articles to the child for sale or distribution is deemed to be his
employer. Under such a provision, the supplier rather than the
child would assume the responsibilities ordinarily assumed by
employers in other lines of work.
Agriculture

Children who work in agriculture, like all agricultural workers,
do not enjoy equal protection with industrial workers under most
Federal and State labor and social welfare laws. Typically, agri
cultural workers benefit only partially or are excluded completely.
This is true of such laws as those governing unemployment
insurance, workmen’s compensation, minimum wages, and labor
relations.
It is the same with child labor laws. Their evolution shows
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expanding coverage, but they have not yet caught up with today’s
world of farming. Originally aimed at protection from factory
exploitation, child labor laws were gradually extended to cover
other types of industry and trade, but agriculture was usually
exempted. Even when an exclusion was not written into the law,
in practice the States did not usually apply the law to children
employed on farms. In the days of individual farm ownership,
agriculture was looked upon as a way of life rather than an
industry. The participation of children was expected and socially
approved.
When machines and factory methods were introduced into
farming, and as some family enterprises gave way to large
industrialized operations, the working conditions changed for
both adults and children. Although spreading mechanization
reduced the total demand for handworkers in the country as a
whole, the labor of young children continued to be used extensively
in several types of specialized farming.
The law was slow to recognize the transformation that was
taking place. It was not until the 1920’s that a few State provi
sions began to appear which applied specifically to child labor
in agriculture. For example, Ohio, in 1921, tried to regulate
child labor on farms by a provision applicable to irregular employ
ment; Nebraska fixed an 8-hour day for children working in
sugarbeets, but it was virtually ignored; Wisconsin, in 1925,
gave its industrial commission power to regulate the employment
of children in special types of agriculture. These and a few
other provisions did not begin to scratch the surface, and by 1940
the regulation of farm child labor was at about the same stage
of development as the regulation of factory child labor a century
earlier.
Even today, children working on farms are still not completely
protected by Federal and State laws. Two Federal laws affect
their employment age. The Fair Labor Standards Act, by an
amendent effective in 1950, prohibits the employment of chil
dren under 16 in agriculture during school hours. It has helped
get children out of farmwork and into school. After 1951, the
school enrollment rate of rural children aged 10 to 15 years
increased while the urban rate remained about the same. For work
outside of school hours, however, the act does not establish a
general age floor, nor does it apply to a parent employing his own
child. However, a major improvement enacted in 1966 prevents
children under 16 from being employed in hazardous farmwork,
as determined by the Secretary of Labor.
The other Federal law affecting children’s employment age
is the Sugar Act, governing the cultivation or harvesting of
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sugarbeets or sugarcane. To qualify for maximum Federal benefits
under this law, producers may not employ children under 14, or
permit those of 14 or 15 to work more than 8 hours a day.
Relatively few State laws expressly fix a minimum age for
children who work on farms either outside or during school
hours. For work outside school hours, a minimum age expressly
applying to agriculture is in effect in only 11 States, the District
of Columbia, and Puerto Rico. This age is 14 in 9 jurisdictions, but
5 of these set a lower age or none at all for certain work or during
vacations. For employment during school hours, an age below
which a child expressly may not do agricultural work is fixed in
19 States, the District of Columbia, and Puerto Rico. This mini
mum age is 16 in 10 jurisdictions; in the others it ranges down
ward to age 12. (See table 1.)
None of the other States set a specific minimum age for
children who are employed in agriculture. Many of the leading
farm States are without regulation. Of the 10 States that are
the heaviest employers of hired farmworkers of all ages, together
accounting for more than half of all such workers in the country,
only four specifically limit the working age for children in agri
culture during school hours; only one limits it during the summer
vacation.
Compulsory school attendance laws, when adequately enforced
in farm areas, help to control rural child labor by requiring
these youngsters to attend school, usually until they are 16. School
laws in farm States take on added significance because in the
future more and more of our young workers will be coming from
rural areas. Many States, however, still permit children under
16, or even under 14, to be legally excused from school for a
variety of reasons, including their employment. Two States lack
statewide compulsory attendance requirements. U.S. Department
of Labor investigators enforcing the Fair Labor Standards Act
find each year thousands of children under 16 illegally employed
on farms during school hours.
Table 1.—Specific minimum, age for employment in agriculture
under State child labor laws, March 1967
Outside school hours and
during school vacation 1

State

Alaska

14

California

14 (12 during vacation and on
weekly school holidays)

Colorado

12

See footnotes at end of table.
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During school hours 2

No minimum
age
15 (14 under
certain
conditions)
16 (14 if legally
excused from
school)

Table 1.—Specific minimum age for employment in agriculture
under State child labor laws, March 1967—Continued

State

Outside school hours and
during school vacation1

Connecticut_________ 14 (applicable only if more
than 15 employees)
District of Columbia_ 14
Florida ____________ No minimum age
Hawaii_____________ 14 (10 in coffee-growing)

Illinois
Indiana

No minimum age
No minimum age

Maryland___________
Massachusetts_______
Minnesota __________
Missouri ___________
New Jersey_________
New York__________
Ohio____________ 1_
Pennsylvania _______

No minimum age
No minimum age
No minimum age
14
12
14 (12 in certain work)
No minimum age
No minimum age

Puerto Rico_________ 14
Texas______________ 14 (no minimum age for
summer work)
Utah_______________ 10
Virginia____________ No minimum age if with
parent’s consent; otherwise, 14
Wisconsin __________ 12 in certain work

During school hours 2

14
14
16 (12 under
certain
conditions)
16 (14 under
certain
conditions)
16
14 (10 for
nonresident
children)
16
14
14
14
16
16
16
15 (14 under
certain
conditions)
16 (14 under
certain
conditions)
14
14
16
12 in certain
work

1 As indicated, California sets two ages, varying with the school calendar. In Connecticut
the minimum age applies in any week that an employer has an average of more than 15
employees. Hawaii permits children of 10 to work in the coffee-growing industry if sufficient
adult labor is not available. New York permits children of 12 to help in the hand harvest of
berries, fruit, and vegetables under specified safeguards. Texas does not apply its minimum
age during June, July, and August. The Wisconsin minimum age both during and outside
school hours applies only to employment in cherry orchards, market gardening, gardening
conducted or controlled by canning companies, and the culture of sugarbeets and cranberries.

2 In California children of 14 who have completed the 8th grade and whose earnings are
needed for family support may be employed during school hours. Colorado permits the Indus
trial Commissioner to grant special exemptions. Florida permits children of 12 to be employed
if legally excused from school, or if the Industrial Commission determines such work is nec
essary because of poverty, or if recommended by a juvenile court judge. In Hawaii, the
minimum age applies when a child is “required” to attend school, otherwise the age is 14.
Pennsylvania, in its school attendance law, permits employment at 14 upon proof of urgent
need for a child who has completed the highest elementary grade in his district. In Puerto
Rico children may work at 14 in nonhazardous employment if school attendance is not possible.
For detail on Wisconsin law see footnote 1.
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Estimates indicate that the number of child workers in agricul
ture is substantial. A special census survey made in 1961 reported
that in farm wage worker households 364,000 young children
10 to 13 years old had worked on farms for wages during that
year, and nearly 3 out of every 10 of these children had worked
25 days or more. Just how many children even younger than 10
are employed in agriculture is not known, but there is evidence
that their number is large. Federal wage-hour investigators visit
only a small percentage of all the farms in the country. They find
hundreds of children 9 or even younger working illegally. In
addition, at the other end of the youth age scale, are the 14- to
17-year-olds who make up over one-fourth of the country’s total
hired farm work force. A U.S. Department of Agriculture report
estimated that almost 1 million young people 14 to 17 years of age
did some work on farms for cash pay in 1964. Close to half of
them worked for 25 days or more.
Children of migratory workers who move with their families
from crop to crop are the most disadvantaged group. Those
over 9 years old are often considered working hands. Some
work as young as 6. Without the protection of an age floor in
the child labor laws of most of the States through which they
travel, many are also denied the advantage of a compulsory school
attendance law. In places where the school law is applied only
to State residents, migratory farm children often fall outside its
protective scope because they are not considered residents of the
State where they or their families are temporarily working.
Even when such a loophole is absent, few educational facilities
are available to handle a seasonally increased school enrollment,
or the use of crop vacations from school and other postponed
enrollment devices curtail educational opportunity. Compared
with other children, children of migrants have less schooling,
show greatest school-grade retardation, and have the highest
degree of illiteracy.
Agriculture is thus the last remaining major “industry” in
the country that employs large numbers of children. An idealized
picture of the pastoral joys of helping on the family farm no
longer conforms with the facts. Technological development, in
creased productivity, and the merging of farms into larger units
have made farming big business. Today, a relatively few large
farms produce a large percentage of the crops and employ most of
the farm labor. Agriculture has become increasingly hazardous;
it is now the third most hazardous industry in the country. Many
children and youthful workers are involved in serious accidents
each year.
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Children in Public Performances
The employment of children in public performances is regulated
separately in 19 jurisdictions by specific provisions requiring
special theatrical permits for children employed in performances
on the legitimate stage, usually including concerts. In a few
States, these provisions apply also to radio and television pro
grams, motion picture studios, or to modeling. The 19 laws are in:
Ohio
California
Massachusetts
Delaware
Michigan
Oregon
District of Columbia
Minnesota
Pennsylvania
Florida
New Jersey
Rhode Island
Illinois
New Mexico
Virginia
Louisiana
New York
Maryland
North Dakota

The conditions prescribed for issuing these permits indicate
that the most important consideration is the effect of the employ
ment on the child’s health, morals, and education. The laws usually
require that the official issuing the permit be satisfied that the
conditions of employment are not detrimental to the child’s
health or morals, that his education is not neglected, and that his
supervision is adequate.
Several of these laws also provide for other specific safeguards.
The number of performances is limited in seven jurisdictions,
usually to two a day, and, in a few States, to eight or nine a week.
Under nine laws, nightwork is prohibited after a certain hour—
11 or 11:30 p.m., for example. Maximum hours of work are limited
in four States; Illinois, for example, limits hours to 6 a day and
24 a week including rehearsal time.
Seven jurisdictions have a minimum age for all or some em
ployment in public performances. A minimum age of 7 is set by
law in the District of Columbia and Pennsylvania. A 7-year
minimum age is also in effect in New York City, where it was
set administratively by the New York Society for the Prevention
of Cruelty to Children, which recommends or disapproves the
issuance of permits, after whatever investigation it deems
necessaiy.11 New Jersey sets a minimum age of 8. California also
sets an age minimum of 8 during school vacations, 12 at other
times in performances other than legitimate plays or for radio
or television. Minnesota has a 10-year minimum, but with very
limited application. Louisiana sets a minimum age of 14 for
a resident, but no minimum for members of traveling companies.
11 Another statewide New York law applicable to child models who are not covered by a
theatrical permit requires them to conform to the regular child labor requirements for employ
ment during school hours but permits them to work at any age outside school hours, under
safeguarded conditions and with a special child model work permit.
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In some of the other States where special theatrical permits
are not required, the employment of children in public perform
ances is governed by the same provisions that apply to any
gainful occupation, or by specially modified provisions as in
Colorado, Hawaii, and Wisconsin; other States have no regulation
whatsoever.
Aside from the requirements applicable to children on the
legitimate stage, about half the States have separate provisions
setting a minimum age of 14 or 18 in such performances as that
of ropewalker, gymnast, or acrobat.

Looking Ahead
The Nation has come a long way from the time when indus
trialization deprived children of their childhood. Child labor and
school attendance laws today work hand in hand to achieve the
same objective—an educated youth that is protected but not
unduly restricted. Improvement over the years in these laws has
helped boost high school enrollment to recordbreaking levels.
And the benefits snowball. More and more students choose to
continue their education in college, enhancing their own satis
faction in life and increasing their usefulness to this country.
This is an encouraging picture. However, we are still faced with
the expectation that close to one-third of our students drop
out of high school before they graduate. It is estimated that 71/2
million boys and girls entering the labor force during the 1960’s
will not have completed high school, and 2% million of these will
not have finished even a grade school education. Their prospects
are not bright. Surveys of dropouts show that young people who
leave high school before graduation have higher unemployment
rates than graduates, remain unemployed for longer periods of
time, usually earn less on the jobs they do get, and find jobs that
are much more likely to be unskilled and with less future.
Growth in the labor force in general is now heavily weighted
with youthful workers. These are the boys and girls born soon
after World War II who are reaching worker age. Each year 3
million new young workers join the labor force, as compared
with 2 million each year a decade ago. These youths need the
protection of modernized child labor laws during the transitional
years between their academic and working life. They will have
more education than did the young people who preceded them, but
they will be facing a more complex society. The nuclear age and
our new space world mean more jobs that require greater edu
cation, training, and skill. New materials and occupations call
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for continuing review to determine their suitability for young
workers.
All of these considerations place the function of child labor
laws into a new focus. Having virtually solved the child labor
problem of the previous generation, except in agriculture, the
Nation must cope with new challenges in the field of youth
employment. Good child labor and school attendance laws con
stitute significant underpinnings in programs designed to cope
with the changed problem, but the new situation calls for new
solutions, now being evolved. (See p. 53.)

Federal Regulation of Child Labor
Difficult as it often was in the early days to win adequate
child labor laws in the States, the problem was even more difficult
when the Federal Congress tried to regulate the situation. It ran
into one legal battle after another. The Federal Constitution
reserves to the States all powers not expressly delegated to the
Federal Government. Child labor was considered to be an area
for exclusive State action only until the early part of the 20th
century, when the need for a Federal law was recognized.
The first Federal proposal to regulate child labor was introduced
in Congress in 1906, but the bill did not pass. The next year
Congress authorized an intensive study of the conditions of
women and child wage earners. Comprehensive reports on the
results of this investigation, published from 1910 to 1912, showed
that children under 16 constituted 20 percent of the operatives
in the cotton textile industry in the South, 23 percent in the silk
industry in Pennsylvania, and 10 percent in the country’s glass
industry.
Seeking to remedy this situation, Congress established in 1912
the Federal Children’s Bureau, whose creation was described as
“an expression of the Nation’s sense of justice.” The Bureau was
especially directed to “investigate . . . infant mortality, the birth
rate, orphanages, juvenile courts, desertion, dangerous occupa
tions, accidents and diseases of children, employment, legislation
affecting children.”
Under such a mandate for a broad program, the Bureau em
barked on a series of studies that focused a spotlight on the
Nation’s working children—undersized boys picking slate in coal
mines; youngsters working at machines in factories; children
making artificial flowers or stringing beads in their homes where
“all hands” worked far into the night; boys and girls shucking
oysters and peeling shrimp; field workers topping beets or
picking cotton.
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Legislative efforts to prohibit such exploitation continued in
Congress over a period of 10 years, each succeeding Congress
making more progress but not enough to pass a law. Finally, the
Keating-Owen bill was passed on September 1, 1916. It pro
hibited the shipment in interstate or foreign commerce of goods
produced in mines, quarries, factories, manufacturing establish
ments, mills, canneries, and workshops in which children were
employed in violation of certain age and hour standards, includ
ing a 14-year minimum age in factories and provisions for maxi
mum working hours for children between 14 and 16.
This law went into effect September 1, 1917, one year after
passage. It was administered by the Children’s Bureau, which had
been transferred to the U.S. Department of Labor. A cooperative
system with the States was set up, under which certificates of age
or employment certificates issued under State authority were
accepted as age records for purposes of the Federal act.
Very soon after the law was passed, steps were taken by repre
sentatives of southern textile industries to contest its constitu
tionality. An injunction to stop enforcement of the act was
sought in the name of Roland Dagenhart, the father of two
children employed in a cotton mill. This action, brought in one
of the country’s most important textile districts, the western
district of North Carolina, was to stop the Fidelity Manufacturing
Co., of Charlotte, N.C., from dismissing Mr. Dagenhart’s son
John, who was 12 years of age, and from curtailing the hours of
his other son, Reuben, who was 14.
The court granted the injunction on the ground that the law
was not a valid exercise of the power of Congress to regulate
interstate commerce. The Government appealed the case to the
U.S. Supreme Court. On June 3, 1918, after the law had been in
operation 275 days, the Supreme Court, by a one-vote margin,
sustained the decision of the North Carolina court and declared
the law unconstitutional. The Supreme Court held in the case
of Hammer v. Dagenhart (247 U.S. 251) that Congress had
exceeded its authority over interstate commerce in attempting
thus to regulate child labor.
Six years later, one of the young workers in whose name the
law had been crossed off the books was interviewed by a news
paper reporter. Then 20, married, and a father, Reuben Dagen
hart maintained he would have been “a lot better off” if he hadn’t
won the suit, that his growth had been stunted as a result of his
long hours in the cotton mill, and that he sorely needed “the
education I didn’t get.”
“It would have been a good thing for all the kids in this State
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if that law they passed had been kept,” Reuben said during the
interview, reported as the “story of an ungrateful child.” 12
Following invalidation of the first law, Congress lost no time
in enacting a second. On February 24, 1919, Congress passed
as part of a Revenue Act a provision levying a tax of 10 percent
on the annual net profits of any mill, cannery, workshop, factory,
manufacturing establishment, or mine or quarry employing chil
dren in violation of the age and hour standards established by
the former Federal law.
After the second law had been in effect for 3 years, it met the
same fate in 1922 as the earlier law. The Supreme Court declared
the law unconstitutional on the ground that the Congress, under
the guise of a tax, may not regulate a matter within the reserved
rights of the States.13
Because both laws had been declared unconstitutional, it was
believed an amendment to the Federal Constitution was necessary
to enable the Congress to pass child labor legislation. Child labor
continued to be widespread and even increased after the
Federal law fell. Standards prevailing in State laws were sub
stantially lower than those in the former Federal laws. The very
existence of a Federal law had aided rather than intruded upon
the States, according to State administrators. For instance, a
South Carolina State factory inspector observed at the 1918
conference of the International Association of Governmental
Labor Officials:
The operation of the Federal law has been suspended, but its moral
effect strengthened the hands of the State department. The law might
not have been welcomed—but we must confess that it has been of great
help to us in enforcing our own State laws.

Child Labor Amendment
A widespread popular demand for the continuance of a Federal
law resulted in a proposal for a constitutional amendment, as a
method of hurdling the legal barrier erected by the two adverse
court decisions. Congress, in 1924, adopted a measure proposing a
child labor amendment to the Constitution. The amendment was
not a law. It was an enabling act giving Congress power to pass
legislation regulating the employment of minors under 18 years
of age. Ratification by three-fourths of the States (36 States)
was necessary before the proposed amendment would become part
of the Constitution.
The adoption of this proposed amendment touched off vigorous,
organized opposition, primarily from manufacturers’ groups.
12 As reported by Lowell Mellett, Scripps-Howard Newspaper Service, 1923.
13 Bailey v. Drexel Furniture Co., 259 U.S. 20.
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Several manufacturers banded together to form the “National
Committee for Rejection of the Twentieth Amendment.” The
opposition also gathered adherents from organizations that ob
jected to other amendments such as those providing for women’s
suffrage and prohibition against liquor.
Opponents of the amendment claimed it would deprive the States
of powers reserved to them. The States, they said, already had
the situation under control. They referred to the amendment as
“subversive,” and as an encroachment on the constitutional liberty
of children to work. More extreme critics saw in it a “fraudulent
conspiracy,” an attempt to nationalize children, destroy homes,
and undermine parental authority. Some went so far as to allege
that children would be prevented from helping their parents
around the home and farm, that the amendment would “keep boys
under 18 years of age from driving up the cows” and that “the
mother would have no right to teach her daughter to do any
housework whatsoever, whether it be the sweeping of floors or
the washing of dishes.”14
On the other side of the fence, supporting the amendment, were
numerous civic, social service, religious, and labor organizations.
Advocates of a Federal law pointed out that many of the State
laws did not provide adequate protection, some of them failing to
afford even minimum essential safeguards. They said State laws
thus gave unequal protection, to the detriment of both children
and employers. Moreover, States with adequate standards, they
contended, placed their employers at a competitive disadvantage
compared with those who were profiting from the lower wages
that traditionally went hand in hand with child labor.
Supporters of the amendment further maintained that the evils
of child labor cross State lines, creating a situation beyond the
control of any one State. For example, an investigation of indus
trial homework by children in New Jersey disclosed that much of
the work had been distributed by neighboring States; another in
vestigation showed that child workers themselves were being
imported across State lines, particularly in the canning industry,
which tended to select “family help”; that is, the head of the
family was hired with the understanding that his wife and chil
dren would work too.
Experience under the two previous laws had shown that a
Federal law motivated the States to improve their own laws and
reinforced their administration of existing laws. Supporters of
the amendment therefore concluded that instead of infringing on
the rights of States, such a law would provide a basis for FederalState cooperation and strengthen the hand of the State.
14 The Manufacturers’ Record, Baltimore, Md., September 11, 1924.
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As for the charge that parental rights would be abrogated, ad
vocates considered this reasoning specious. If a Federal law usurps
parental authority, they declared, the same would be true of a
State law. They said other arguments that the amendment would
nationalize children or prohibit all persons under 18 from doing
any work misrepresented the facts and were an appeal to passion.
The purpose of the law, they asserted, was to protect those under
18 who needed protection. In the Congress in 1925, Senator
Thomas J. Walsh, of Montana, answered critics of the amendment
as follows:
. . . the whole civilized world has arrived at the conviction that child
labor laws constitute no unjust interference with parental rights, no
invasion of the sanctity of the home. . . . [Child labor legislation] is jus
tified by the enlightened opinion of the world, however it be a reproach
to recreant parenthood or heartless greed. . . .

The forces were thus arrayed for and against Federal regu
lation. Opposition proved to be sufficiently strong so that by 1932
only six States had ratified the amendment. Public opinion
changed, though, when people began to experience the depression
of the thirties. Child labor standards broke down, and sweatshop
conditions returned for child workers in certain industries. To
counteract the situation, 14 States rushed to ratify the child labor
amendment in 1933.
Later Acts

During 1933, Congress passed the National Industrial Recovery
Act to meet the national emergency of unemployment and indus
trial disorganization. To help business get on its feet, the act
provided for the establishment of codes of fair competition by
agreement between industries, the National Recovery Adminis
tration, and the President. One purpose was to stabilize industry
by eliminating some of the competitive advantages derived from
inequalities in labor standards. Almost all of the codes included
a basic 16-year minimum age for general employment and often
an 18-year minimum for especially hazardous occupations. The
codes practically eliminated the employment of children under 16
in industry and trade.
However, the National Industrial Recovery Act was declared
unconstitutional in 1935, on the ground that it attempted to regu
late intrastate transactions and that it was an unconstitutional
delegation of legislative power.15
In the following year, Congress effectively curtailed the employ
ment of children on Federal contract work by passing the Walsh1S Schechter Poultry Corp. v. United States, 295 U.S. 495. (The price-fixing and similar
features of the act were the points at issue before the Supreme Court in this case.)
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Healey Public Contracts Act. One of its provisions prohibits the
employment of boys under 16 and girls under 18 in any work per
formed under a contract with the U.S. Government to manufacture
or to supply materials valued in excess of $10,000. It marked the
first successful breakthrough in the long history of Federal efforts.
Another Federal act helped to eliminate child labor in the
beetfields. The growing and harvesting of beets was characterized
by the extensive use of child labor, fostered by the practice of
recruiting workers under a family-contract system. Congress
made its first effort to tackle this problem in the Jones-Costigan
Act of 1934. In providing for Government benefit payments to
growers of sugarbeets under production-adjustment contracts,
this act specified that the contracts might contain provisions regu
lating child labor. For the year 1935, child labor provisions were
in fact put into effect under the act, sharply cutting the use of
young children. The contracts prohibited the employment of chil
dren under 14 in beetfield labor and fixed an 8-hour day for chil
dren between 14 and 16. However, the act was soon thereafter
invalidated by the Supreme Court.
In proposing new sugar legislation in 1937, President Roosevelt
said:
It is also highly desirable to continue the policy, which was inherent
in the Jones-Costigan Act, of effectuating the principle that an industry
which desires the protection afforded by a quota system or a tariff
should be expected to guarantee that it will be a good employer. I rec
ommend, therefore, that the prevention of child labor ... be included
among the conditions for receiving Federal payment.

This principle was incorporated in the Sugar Act of 1937, which
successfully remained in effect. It provides for payment of benefits
to growers of sugarbeets and sugarcane who comply with certain
conditions. One of these conditions is that such growers do not
employ children under 14 years in cultivating and harvesting
sugarbeets or sugarcane, and do not employ children between 14
and 16 years of age in such work for more than 8 hours a day.
Fair Labor Standards Act
Congress passed the Fair Labor Standards Act in 1938.16 It
was a milestone in the history of labor legislation. To protect the
health, well-being and safety of young workers, this act included
a provision setting minimum ages for employment in the produc
tion of goods for shipment in interstate or foreign commerce. It
16 The passage of the Fair Labor Standards Act partially realized the purposes of the child
labor amendment, and since 1937 the States have stopped taking action on its ratification.
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fixed a 16-year standard for most jobs, and gave the Department
of Labor authority to decide which jobs, as hazardous, should have
an 18-year standard.17 Employment of 14- and 15-year-olds was
limited to certain nonmanufacturing and nonmining occupations
outside school hours and under specified conditions of work which
do not interfere with their schooling. (These conditions, as set
forth in Child Labor Regulation No. 3, issued soon after the act
was passed, are that 14- and 15-year-old minors may not be
employed during school hours, between 7 p.m. and 7 a.m., more
than 3 hours a day on schooldays or 18 hours a week in schoolweeks, more than 8 hours on nonschooldays or 40 hours a week in
nonschoolweeks.)
Overruling its former child labor decision under a more liberal
interpretation of the commerce clause, the Supreme Court on
February 3, 1941, unanimously upheld the constitutionality of
the Fair Labor Standards Act, in the case of United States v.
Darby (312 U.S. 100). More than 30 years had passed and many
legislative steps had been taken before Federal regulation of child
labor was welded to our system of law.
In time the Congress improved and strengthened the child labor
provisions of the Fair Labor Standards Act. A 1949 amendment
changed the former indirect controls to a direct prohibition on
the employment of “oppressive child labor,” as defined in the law.
The amendment also extended the law to more industries. Origi
nally applied to firms producing goods for shipment in interstate
commerce, the law was now to apply to employment in interstate
commerce as well, regardless of whether goods were produced or
shipped. This change brought under the law such industries as
communications, public utilities, transportation, construction,
warehousing, and storage.
A change in the child labor provisions made it illegal for chil
dren under 16 to be employed in farmwork during school hours.
Previously the law applied only when children were legally re
quired to attend school, but the many State exemptions weakened
the protection of the Federal law. The new provision dealt at least
a partial blow to child labor on farms.
Over the years, a network of Federal and State laws has
been woven to protect the educational opportunities of young
people and their welfare on the job. Where differing Federal
and State laws apply to the same occupation, the higher standard
must be observed. Under cooperative arrangements between the
Federal Government and the States, employment and age certifi
cates issued under State laws are accepted as proof of age for the
Federal laws. How the school laws have contributed to this pro
tective network will next be reviewed.
17 For further information as to occupations declared hazardous under this authority, see
page 22.
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Development of School Attendance Laws
The first school attendance requirements to be fixed by law in
the country were also the first child labor laws. They represented
two aspects of the same problem—the education and employment
of children in factories. Laws requiring children to attend school
were a long time in the making. Although their roots stretch back
to colonial times, such laws could not have come into being until
people were willing to support schools through general taxation
and until a change had taken place in our thinking on the economic
role of the child.
Under the old apprenticeship system, as it was transferred from
England to the colonies, child labor was an educative process. The
master was responsible not only for the practical vocational train
ing of an apprenticed child, but also for the elements of his edu
cation, at least in reading and writing. This system was the pre
vailing method of preparing for entrance to a trade.
The need for nonvocational or general education, however, had
impressed itself particularly on the colonists of Massachusetts
Bay. Many of them, religious dissenters, had come to these shores
to worship in freedom. Anxious to transmit their religious teach
ings to their children, these early Puritans believed that every child
must be taught to read to enable him to read the Bible.
As early as 1642, the General Court of Massachusetts Colony
issued an order that served a double purpose by combining a
requirement for vocational training and apprenticeship with a
requirement for religious instruction. This law made the “chosen
men appointed for managing the prudential affairs” of each town
responsible for seeing to it that parents and masters “train up”
their children for profitable employment and teach them “to read
and to understand the principles of religion and the capital laws
of the country.”
This was the first time that a requirement that children be
taught to read applied to both apprenticed and nonapprenticed
children. It is this feature which formed the nucleus of our public
school system. Under the law, which did not provide for the
establishment of schools, the required education could be given in
existing schools or in the home. Most communities had at least a
“dame school,” conducted usually in the home of a woman
who taught young children to read and spell. The larger towns
often had a Latin grammar school attended by the older children
of the well-to-do.
The absence of a requirement to establish schools was soon
remedied in Massachusetts by a 1647 order requiring every town
with 50 families to provide a schoolmaster to teach all children
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who “shall resorte to him, to write and read.” It also required
every town of 100 families to “sett up a grammar schoole.” The
purpose was essentially religious, as the preamble shows:
It being one chief point of that old deluder, Satan, to keep men from
the knowledge of the Scriptures, as in former times, by keeping them in
an unknown tongue, so in these latter times, by persuading from the use
of tongues, that so at last the true sense and meaning of the original
might be clouded by false glosses of saint-seeming deceivers,—that learn
ing might not be buried in the graves of our fathers in church and
commonwealth, the Lord assisting our endeavors, it is therefore
ordered... .

The law set penalties for failure to carry out its provisions,
but the problem of how the schools were to be supported was left
entirely to the community, each solving it in a different way.
Most towns used a combination of sources for funds—tuition
rates for each child, revenue from public taxation, and funds from
common lands. Although the idea of free tax-supported schools
was not yet on the horizon, the 1647 law was significant because
it was the first to recognize the authority of the State to require
maintenance of schools. It established a precedent for the future
development of our education system.
During the crucial period in our history before and after the
Revolution, little if any attention was given to education. The
Constitution, framed at that time, does not mention the subject
of education, which was not then considered a national affair.
By the tenth amendment, control over education was left by
inference to the individual States, since it was one of the powers
not expressly delegated to the Federal Government. The States,
however, made little or no progress for several decades.

Democracy Moves Forward
From about 1830, suffrage for all men was gradually extended.
Property qualifications and many other restrictions were reduced
for many voters and officeholders. Extension of suffrage hastened
the realization that voters must be able to inform themselves of
the issues, that responsible democracy and illiteracy do not make
good companions.
At the same time, far-reaching social and economic changes
were taking place. The former apprentice system of training had
virtually disappeared and with it the elements of education it
had provided. Industrialization changed the pattern of living.
Factory towns and cities with increased concentrations of popu
lation were developing. Farm life and farming were becoming
relatively less important in the economy. Many young children
with little or no schooling worked in the factories throughout their
youth, and continued into adulthood without further educational
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opportunities. Urbanization made the weaknesses in the educa
tion system more visible, at least to public spirited citizens con
cerned with the future welfare of the people and the Nation.
The education problem became a rallying point in societies of
workingmen. The Mechanics’ Association of Providence, as early
as 1799, made a demand for a public school system. In 1829, the
chief plank in the platform of the newly formed Working Men’s
Party was for free schools supported by a public tax. Contem
porary labor newspapers, such as the Mechanics’ Free Press and
the Working Man’s Advocate, fought vigorously for public edu
cation. Thus the burgeoning labor movement spearheaded the
drive for public education and continued in later years to strive
for this objective.
Another significant change, starting about 1835, broadened the
problem. Waves of immigrants, many from non-English-speaking
countries, began to come to our shores. It was desirable that they
become citizens and voters. Groups of immigrants, some clinging
to their former language and customs, pointed up the need to
integrate these diverse groups by means of a school system.
One well-known educator who called attention to the inade
quacies of our school system was Horace Mann, who in 1837 be
came the first secretary of Massachusetts’ newly created State
board of education. He repeatedly pointed out that many chil
dren were not attending school or attended only irregularly. Free
city schools had already been established in Massachusetts, but
children had to be able to read and write before they could be
admitted. This earlier training was available to the poor only
through “pauper” or “charity” schools, and parents were often
relucant to be identified with such schools.
Although favoring the education of all children, Mann did not
go so far as to actively advocate legal compulsion to attend school.
Moreover, the schools at that time could not accommodate all
those who wanted to attend, let alone those who did not seek
admission. Throughout the country were masses of illiterate
people. But the progressive leadership of this devoted educator
helped to stimulate an educational revival which eventually bore
fruit.
Struggle for Tax-Supported Schools

Before a State could compel attendance at school, free schools
had to be established in sufficient numbers to meet the needs of
all children. This meant finding a solution to the problem of school
support.
Until about the middle of the 19th century, public tax money
supported the school only in part; additional funds came from
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philanthropic, religious, and private tuition sources. Unwilling
ness to support schools entirely from taxation arose from general
indifference to education; suspicion of added control by govern
ment and a resistance to taxation; and opposition to extending a
type of education not held in high esteem—the only free schools
thus far known were pauper or charity schools.
More time was to pass before this attitude toward free educa
tion, offered as an act of “charity” to the poor, gave way to the
realization that the State had a positive stake in assuring itself
of literate voters and educated citizens, and that the only way to
be sure of the result was to undertake the education of its children
through an entirely free, tax-supported public school system.
Massachusetts led the way. In passing its first child labor law
in 1836, it required that children under 15 working in factories
attend school 3 months of the year. This educational requirement
was the forerunner of genuine compulsory attendance laws.
The Massachusetts law was helping in bringing into the schools
many children who had never before attended. However, it made
no direct requirement that all children attend school. Such an
idea was still resisted in that State and elsewhere as an invasion
of the natural rights of the parent to the control of his child.
In 1850, Massachusetts passed a truancy law. But this was not
the solution either. Finally, in 1852, Massachusetts became the
first State to pass a general compulsory attendance law. It re
quired children between 8 and 14 years of age to attend school 12
weeks a year; 6 of these weeks were to be consecutive. Even this
minimal requirement could be waived if the parents were poor.
Like the early child labor laws, the country’s first school at
tendance law did not provide for enforcement. For many years
it achieved little beyond the recognition of a principle.
The situation in other New England States lagged behind that
in Massachusetts, each struggling against odds toward the final
goal. In Rhode Island, for example, during the fight in the 1840’s
for tax-supported schools, a legislator then favoring a small State
school tax was threatened with personal violence for advocating
“such heresy as the partial confiscation of one man’s property
to educate another man’s child.” Eventually, however, it was pre
cisely this principle which did gain acceptance, in Rhode Island
and throughout the country, under the theory that every person,
whether he has children or not, is required to pay taxes, in ac
cordance with his means, to support free education.
Gaining prevalence during this time was the requirement that
State funds be forfeited by local communities if they did not
support schools. Vermont had enacted such a provision as early
as 1797, and by 1850 a few other States had followed suit.
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By 1860 the Northern States had established, at least in princi
ple, a system of free public schools through high school, supported
by general taxation, under public direction, and freed from the
pauper-school taint. However, as State after State established
tax-supported schools, they soon realized that without legal
attendance requirements, children continued to be deprived of
education. Nonattendance, absenteeism, and truancy were wide
spread. As the U.S. Commissioner of Education reported in 1870:
For the evils, already so vast and still growing with such rapidity in
most of our cities, many causes are assigned. The indifference or the
poverty of parents, the inconvenience of location of schoolhouses, the
unattractiveness of the schoolhouses, the insufficiency of school accommo
dations, and inefficiency of school teachers are among those generally
given. Go up and down our cities, how few can even seat and how many
less can give instruction to the total number of children of school age.
Not a single State can do this. It may be said then, first, that this idea
must be corrected in the minds of school officers and teachers; second,
there must be ample instruction and accommodations for the entire
population of school age; third, every appropriate measure must be
adopted to overcome the indifference of parents; and fourth, if the evil is
not otherwise remedied, the law should imperatively require every child
to receive instruction, at least in the rudiments of an English education,
a certain number of months every year within the period of proper
school age.

Soon afterward, several States adopted their first compulsory
attendance laws, and by 1875, 13 such laws were in effect,18
several patterned after the Massachusetts law. Twelve years later,
although 11 more States 19 had succeeded in getting their first
laws passed, the situation continued far from favorable.
The U.S. Commissioner of Education reported in 1887 that
many of the laws, for practical purposes, were “dead letters.”
Later investigations into enforcement problems in New York and
Massachusetts in the 1890’s pointed to a fundamental weakness
in the laws—the limited attendance requirement of only a specified
number of weeks, which gave the children wholly inadequate
education. In Chicago, where it was found that half the children
dropped out of school before completing even the third grade,
the relation between limited attendance requirements and juve
nile delinquency aroused interest. It was realized that the answer
to the problem was to require children to attend school for the
full term that school was in session. Starting about the 1890’s,
the more advanced States began to make this needed improvement
in their laws.
18 California, Connecticut, District of Columbia, Kansas, Maine, Massachusetts, Michigan,
Nevada, New Hampshire, New Jersey, New York, Vermont, Washington.
19 Idaho, Illinois, Minnesota, Montana, Nebraska, North Dakota, Ohio, Rhode Island, South
Dakota, Wisconsin, Wyoming.
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Educational progress fanned out slowly throughout the country
during the next 25 years. Existing laws were strengthened by
amendment. Enforcement improved. States without laws gradu
ally moved into line, but not until each had won the battle against
those who opposed taxation for free schools and those who op
posed compulsory attendance laws as interference with a parent’s
right to control his child.
However, the belief finally prevailed that the counterpart of
a parent’s right is his responsibility to provide the child with
certain essentials, including education. Applying the concept of
parental responsibility, the States made the parent responsible
for any violation of the school attendance law. However, the idea
that parents were entitled to the service of their children remained
so strongly entrenched that passage of the first law in many States
was possible only by exempting children whose labor was neces
sary to support their parents.
Opponents of school attendance laws continued their fight
through the courts, questioning the constitutionality of such laws.
The courts upheld the laws in each of the four States where such
cases were tried—Ohio (1891), Indiana (1901), New Hampshire
(1902), and Pennsylvania (1903). The courts decided that such
laws are within the discretion of State legislatures; that they
come under the police power to promote health, morals, peace,
or welfare; that they do not abridge the right or duty of parents
to educate their children, but recognize the right and seek to
enforce the duty; that the parental right of control is subordi
nate to the power of the State, to the welfare of the child, and to
the best interests of society. The principle was firmly established
that education is essential to the stability of the State and the
preservation of free democratic government.
Compulsory education, having started from religious motives,
was thus gradually transformed into an instrument of democracy
—to provide potential voters with the educational tools for using
the ballot wisely; to prevent the establishment of rigid social
classes; to enable the poor and rich child alike to advance accord
ing to his potential. Emphasis on a free basic education for every
one was accepted as a part of the way of life much earlier in the
United States than in most other countries. The enactment of the
first compulsory attendance law in most of the States took place
roughly during the 40-year period before 1913, coinciding with
other child welfare reforms. In its deeper aspects, the acceptance
of universal education, in theory and practice, expressed the
country’s growing national consciousness and sense of destiny
as a democracy.
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Laws in 1913
By 1913, the controversies that had accompanied the develop
ment of our education system were behind us. The principle of
tax-supported free schools was established. Our national attitude
toward parochial and other nonpublic schools was fixed—the
education they provided was accepted as legally equivalent to that
in public schools. Compulsory school attendance laws were ac
cepted; the court battles won. Having committed themselves to
the principle of free compulsory education for all children, more
and more States were assuming the related responsibility of pro
viding relief to the poor, to free children from the necessity of
early employment and make possible their attendance at school.
The provisions of the school laws were beginning to take shape
along the lines we know today.
All but six States20 had some form of compulsory attendance
requirement in 1913. Most of the States had changed their laws
to require attendance for the full time the schools were in session.
Particularly significant were recent amendments pushing up the
compulsory attendance age from 14 to 15 or 16.
However, there were many exemptions under these laws. Thir
teen States permitted the premature release of children from
school to get a job, regardless of whether the child’s employment
was essential to family support. In California, children as young
as 12 could leave school for work. Fourteen States permitted
release from school on the ground of poverty, 10 of them without
regard to the child’s age or educational attainment. Twenty-three
States allowed exemptions for children who lived beyond a speci
fied distance from school, usually 2 or 21^ miles. Transportation
was available for relatively few such children. While there had
been recent activity in a few States in consolidating one-teacher
rural schools into central schools, to which children were trans
ported by wagons at public expense, progress in most States in
this respect was slow. The country was dotted with thousands of
small local school units, many operating with relatively little
State or even county control and supervision. The progress made,
although substantial, was clearly uneven. Aside from the six
States without laws, four other States had only partial or optional
laws that left large regions of the State without compulsory edu
cation—Arkansas, Louisiana, Maryland, and Virginia. While most
States required attendance for the full school term, several did not,
such as Nebraska and Missouri, which required attendance for
two-thirds and three-fourths of the session, respectively. Other
States allowed local school boards to shorten the school term, as
in Delaware, where a 5-month term could be reduced to 3 months,
20 Alabama, Florida, Georgia, Mississippi, South Carolina, Texas.
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and in Oklahoma, where the term was 3 to 6 months in the dis
cretion of the local board.
Even among those States having a statewide requirement for
full-term attendance, the length of the average term itself varied
from State to State by as much as 3 months. Irregular attendance
further whittled down the school term, making the national
average school attendance only 115 days a year. Within a State
itself, there were sharp differences on what constituted a school
term—rural areas in several States had excessively short terms
compared with city areas, differences made possible in part by
the authority exercised by local school boards. Some States wrote
lower rural standards directly into the law. For example, Ken
tucky required attendance until the age of 16 in cities, but only
until 12 in the country districts; Utah required attendance for
30 weeks in larger cities, but only for 20 weeks elsewhere. Many
school districts and even many counties had rural school terms
of not more than 60 days. Differing urban and rural standards
took their toll in illiteracy, which was twice as high in rural as
in urban areas.
Because of the great variation in the laws and other reasons,
the range in educational opportunities throughout the country was
vast. Many of the larger cities had well-advanced systems, with
an average school year of 180 days, whereas other sections of the
country were just beginning to emerge from illiteracy.
Lack of uniformity in progress was the most striking and
alarming feature of the educational system at that time. The U.S.
Commissioner of Education, in his report for the year 1913,
observed:
Within a few miles of the borders of a city with a magnificent school
system, with palatial buildings, with trained teachers and supervisors,
with elaborate library and technical equipment, with careful health
supervision of its children, in short, with every conceivable educational
opportunity, may be found the educational facilities of a backwoods
civilization. For the most part there is no such thing as a State standard
of education, not to speak of a national standard.

One result of the vast range in standards and of the many
exemptions allowed from school attendance was that the average
child in 1913 was being equipped with less than 6 years of school
ing for the lifetime ahead of him. Only about one-fourth of the
children throughout the country entered high school.
Progress in Improving Laws

In the next few years, expansion of school facilities and im
provement in the laws brought the country closer to the ideal of
universal education. States without school laws adopted them,
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and by 1918 every State had a law. Another educational gap was
later closed when the few States with optional or partial laws
made school attendance mandatory throughout the State. A basic
school-leaving age of at least 16 years became the prevailing
standard. Also, more States required that children begin their
schooling at 7 years, instead of the former 8 years.
Attendance requirements were strengthened as the provision
for full-school-year attendance became more widespread. The
school year itself was lengthened, especially in rural areas, thus
narrowing the gap between the urban and rural school term. By
1930, the average school term for the country as a whole was
more than 81/2 months; many cities maintained 10-month terms,
and some States had established a norm for the entire State by
requiring a minimum 9-month term in all schools.
Generally improved attendance throughout the country and a
longer term, coupled with a rapid spread of high schools, enabled
and induced many children to continue their education beyond
the required age. Enrollment in public high schools increased from
about 1 to 4 million between 1913 and 1930.
Considerable progress was made in closing loopholes in the
exemption provisions under which children could legally be
released from school and thus deprived of the benefits of the school
law. The exemptions were made more explicit, thus cutting down
the discretionary latitude formerly exercised by local school offi
cials. For example, as more States extended the compulsory school
age to 16, they also provided for the release of 14-year-olds who
wanted to work. However, the States began to require a minimum
educational attainment before a child could leave school for work.
In 1913, only four laws made such a requirement and in three of
these only literacy in English was necessary. By 1935, however,
among the 32 laws that allowed employment exemptions, 11 set an
education qualification, usually completion of the eighth grade.
Further improvements were made after 1935 as several States
stopped allowing release from school for employment purposes.
Limitations were also set on exemptions for poverty reasons.
States added the requirement that the child be a specified age (12,
14, or 15), and sometimes also required the completion of a par
ticular grade, such as the sixth, seventh, or eighth. In time, fur
ther advances were made as several States eliminated poverty
exemptions entirely or reduced their scope.
Exemptions based on distance between the child’s home and
school were more frequently qualified by making the exemption
inoperative if transportation was furnished. The continued con
solidation of rural schools was accompanied by increasing pro
visions for transportation. Here too, as school and transportation
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facilities were improved, a few States were later able to do away
with exemptions because of distance.
By 1935, the differing rates of evolution and advancement in
school laws were still evident from State to State and within a
State, but the extreme contrasts had diminished.
Other changes were also taking place which promoted increased
school attendance. They included stronger State and county au
thority over schools. They also included a trend toward equalizing
school costs throughout a State—for example, by establishing a
State “equalization fund” used primarily to help school districts
that were financially weak. In addition, there was increasing
public approval of the goals of school laws; improved enforcement;
changed emphasis in handling nonattendance, from compulsion
and prosecution to investigation of causes and preventive meas
ures; and expansion of welfare provisions to overcome the effects
of economic distress.

Present Situation
Free public education through high school is available through
out the Nation. All States but one21 have compulsory attendance
laws. Attendance is usually required between the ages of 7 and 16,
but seven States now require attendance until age 17 and four
others require it until 18. About two-thirds of the young people
complete high school, and more than a third enter college.
The average length of the school term has increased to 179
days, and a statewide requirement for attendance during the
entire school session is almost universal. Regularity in daily at
tendance has also improved. Differences between urban and rural
areas, so characteristic of an earlier period, have virtually disap
peared. In addition, the number of rural one-teacher schools is
rapidly declining, although those that remain are concentrated in
a few States, especially Nebraska and South Dakota. Rural chil
dren have the opportunity to attend secondary schools about as
often as city children and take advantage of the opportunity about
equally, although they are not as likely to go on to college.
On the whole, school attendance provisions now set higher
standards than ever before. But progress has not been uniformly
made in each State in bringing the laws into line with current
educational needs. The trend is to require attendance until the
21 The laws previously in effect were repealed in South Carolina (1955) and Mississippi
(1956). South Carolina, however, restored its law in 1967, permitting local school boards to
set an effective date of not later than July 1, 1974. Although Virginia also repealed its state
wide law in 1959, it then enacted a local option law; thus far, 86 of Virginia’s 130 operating
school districts have compulsory attendance requirements in effect, through adoption of local
ordinances.
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age of 16 unless the child has graduated from high school. In 26
States, children in general may not be released from school attend
ance when under 16, or they may be released only if they have
completed high school. These States are:

Alabama22
Alaska
Delaware
Georgia
Idaho
Illinois
Kansas
Kentucky
Louisiana

Maine
Maryland
Michigan
Montana
Nebraska
New Jersey
New York
North Carolina
North Dakota

Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
Tennessee
Texas
Wisconsin

For release from school based on educational attainment, high
school graduation is now about as commonly required as eighth
grade completion was in 1913.
However, exemptions from compulsory attendance permit
youngsters in many States to leave school before they are 16.
Differing from State to State, these exemptions can be divided
into two broad groups: those applicable to students in general,
and those applicable to individual students in particular circum
stances.
General Exemptions

Twenty-three laws allow children under 16 who have not yet
graduated from high school to be exempted from further school
attendance if they have completed a specified grade, usually the
eighth, and are employed; or if they are 14 and employed; or if
they meet both age and grade requirements, or grade require
ments alone, regardless of employment. Such exemptions are in
effect in:
Arizona
Arkansas
California
Colorado
Connecticut
District of
Columbia
Florida

Hawaii
Indiana
Iowa
Massachusetts
Minnesota
Missouri
Nevada
New Hampshire

New Mexico
Puerto Rico
South Dakota
Utah
Vermont
Washington
West Virginia
Wyoming

22 In Alabama, where the school exemption is contingent on the child labor law, the latter
does not permit the employment of children under 16 during school hours.
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Individual Exemptions
Economic need.—Laws in 12 States provide exemptions under
specified circumstances relating to economic need: Arkansas, Cali
fornia, Connecticut, Illinois, Nebraska, Nevada, North Dakota,
Oregon, South Carolina, Vermont, West Virginia, and Wyoming.
The circumstances under which such exemptions are permitted
are more or less limited. Some States require that the child be of
a specified age or grade, others do not. Accurate inf ormation is not
available on how many children are being deprived of education
under such exemptions. But the fact that State laws continue these
exemptions is a matter for concern.
Distance.—Exemptions because of distance from school are
provided for in 16 laws. Such provisions usually apply to children
living 2, 2i/2, or 3 miles from school or, as more recently provided,
from school transportation. Following a longtime trend in pro
viding school transportation, these States usually cancel the
exemption if transportation is furnished. The elimination of oneteacher and other small schools has required increased transpor
tation. In 1964, about 39 percent of all public school pupils were
transported to school at public expense.
Agriculture.—The laws in four States include provisions under
which children may be exempted or excused from school attend
ance for reasons specifically related to employment in agriculture.
In Massachusetts and Pennsylvania, 14-year-olds may be ex
empted for farmwork under specified conditions. In Georgia,
children may be excused under regulations that take into account
the “seasonal labor” needs in a community. The North Carolina
law authorizes the State board of education to order general or
extended adjournment of the public schools where the planting or
harvesting of crops makes such action necessary. In addition,
Minnesota permits 14- and 15-year-olds in small communities to
be excused between April 1 and November 1 for work at home
in a permitted occupation, which would include farmwork.
Aside from such provisions in State laws, there is usually local
authority to determine the opening and closing dates of school
sessions. Though not affecting the statewide requirement for the
total number of days in a school year, this authority is used in
several States to accommodate the school session to farm labor
needs. Many local school administrators grant “crop vacations”
of 6 weeks or more by closing the schools during crop peaks.
(For the problem of educating migrant children who travel with
their families from crop peak to crop peak, see page 30.)
Unusual cases.—Other exemptions apply to children under 16
in highly individualized circumstances. School authorities in some

51

20 States may release a child under 16 from school if they decide
that it is in the child’s best interest, or that the child cannot
profit from school attendance, or is disruptive. In seven States
(Colorado, Florida, Hawaii, Indiana, Iowa, Missouri, and
Nevada), a court may exempt a child.
Incapacitated children.-—Children who are physically or men
tally incapacitated are exempted from the basic school attendance
provisions under virtually all laws. Over the years, school attend
ance among such children has been improved considerably, by
establishing special schools for them and by providing them with
transportation.

Special Problems
Continued progress is being made in eliminating the number
and scope of the various exemptions from school attendance. But
as the exemptions are dropped from the school law, the State does
not always bring the minimum employment age in the child labor
law into line with the school-leaving age. As a result of such
uneven progress in improving these two sets of laws, the school
law and the child labor law are sometimes not in conformity with
each other. Such inconsistencies create problems and misunder
standings. School attendance requirements, as well as child labor
laws, control the age at which children may be employed during
school hours. Thus school laws and child labor laws reinforce each
other and should dovetail. The situation is further complicated by
lack of conformity between the State school attendance and child
labor provisions and the Federal child labor provisions, which set
a 16-year minimum age for employment during school hours. Thus
an individual child under 16, though lawfully released from school
attendance, may not work in employment subject to the Federal
law during the hours the school itself is in session.
Increased Enrollment

The trend in the long run has been toward substantial improve
ment. The combined effects of school and child labor laws, par
ticularly as they affect children approaching worker age, are
reflected in secondary school enrollment, which swelled from
about 1 million in 1913 to 13 million in 1965. This tremendous
expansion has taken place not only because the population itself
has grown, but also because it is increasingly customary for
teenagers to be in school. School enrollment is just as common
now for the 14- to 17-year-olds, as it was in 1913 for the 6- to
14-year-olds in a few of the most advanced States. Today almost
99 percent of all 14- and 15-year-old youngsters, and about 88
percent of those 16 and 17, are enrolled in school.
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A changing world has placed a new emphasis on education,
investing it with new goals. The Nation is increasingly aware of
the importance of education in manning the jobs of the future, in
developing individual potential for retraining, and in accelerating
economic growth. Two basic expectations stand out as significant
for the coming years: (1) younger workers will be numerically
and proportionately more important in the labor force, and (2)
employment growth is expected in occupations requiring increased
education, especially in professional, technical, and skilled jobs. In
combination, these two developments emphasize the critical role
education will play in the lives of young people now acquiring
background. As the number of unskilled jobs continues to decline,
high school education is becoming essential for most employment,
and college education is more frequently required.
Of wider implication is the relationship between national secu
rity and progress in science and technology, underscoring the
need for maximum development of our human potential. Ade
quate school laws help to meet this need.

Moving Toward Youth Employment Standards
As a nation we have virtually solved the child labor problem
that had engaged our attention for so many years. By and large
we have reached agreement that youngsters under 16 should be
in school full time. But society is not static. The dynamics of
growth and change have brought new issues to the forefront—
youth unemployment, dropouts, juvenile delinquency, and the
particular problems of disadvantaged youth. Does society now
provide guideposts for the development of youth after age 16,
for their transition to adulthood, for their integration into the
world of work at their highest potential? The variety of youth
programs undertaken in recent years indicates that we are reach
ing out for solutions, but that broad policies on the education,
training, and employment of teenagers are still in the formative
stages.
Evolving national policy has given top priority to the role of
education, emphasized and strengthened by several recent Federal
laws. Foremost among them is the Elementary and Secondary
Education Act of 1965, which provides substantial Federal funds
to the States for the improvement of elementary and secondary
education, up to this time financed primarily by State and local
governments. Enrollment, in elementary and secondary schools is
expected to increase from an estimated 49.4 million in 1966 to
54.6 million in 1974. The number of high school graduates is ex
pected to increase from an estimated 2.7 million in 1966 to an
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estimated 3.4 million in 1975. These projections into the future
are based on increased enrollments and on an anticipated higher
rate of graduation. In 1955, the rate of high school graduation for
all 17- and 18-year-olds was 58 percent. Ten years later this rate
had increased to 69 percent. If this same trend continues, by 1975
we can expect that 83 of every 100 of the 17- and 18-year-olds will
graduate from high school.
Aid to the colleges and to college students has been provided
through the Higher Education Act of 1965, the Higher Education
Facilities Act of 1963, and amendments to the National Defense
Education Act. These programs furnish financial aid for the con
struction of facilities to accommodate expanding enrollment and
for direct assistance to the students, through loans or grants, to
enable them to pursue their studies. If present trends continue,
enrollment in institutions of higher education will increase from
5.9 million in 1966 to 8.7 million in 1974. The support provided
for junior colleges and technical institutes may well point to the
next major development in our free educational system. The num
ber of public community or junior colleges or technical institutes
has been increasing slowly. By 1964, there were 340 such schools
operated by local school systems.23 They were heavily concen
trated, however, in a few States—more than half of them were in
California, Texas, Florida, New York, and Illinois—while about
half the States had none at all. Nonetheless, enrollment has been
increasing, and if present trends continue the number of students
in public junior colleges will double between 1964 and 1974, when
it will reach 1.2 million.
Another major step forward was taken by the Congress in
1963 when it modernized and reoriented the school vocational
education program, which until then had emphasized training in
agriculture and home economics, long after the economy war
ranted such emphasis. The Vocational Education Act of 1963 pro
vides funds to the States for improved, expanded, and new
vocational education programs in line with skill requirements of
present-day jobs; the act fosters the spread of vocational-techni
cal schools serving a large area instead of a small school unit,
and also gives students an opportunity to work while in school
attendance, through its provision for work-study programs for
youths aged 15 to 21. This act benefits not only those of high
school age who are attending vocational schools, but also high
school graduates in need of vocational training, dropouts, or
those already working who need to upgrade their skills or learn
new ones.
23 Excludes such schools operated by a bo-ard for higher education or any State-supported
4-year institution of higher education.
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Through these varied programs, the Federal Government has
assumed for the first time in our history a major responsibility
for education, not through direct operation of the programs, but
through financial assistance to the States and educational insti
tutions. This aspect of the national program is looking toward the
future, by serving the long-range goal of adequate, improved
education for children, youth, and young adults, to help realize the
American dream of a free, open society in which all persons have
access to economic opportunity through an education.
But there is need also for solutions to more immediate urgent
problems. These have been undertaken through a variety of other
types of measures, many knit together by yet another dream—the
elimination of poverty. Sparked by President Kennedy as the New
Frontier, developed by President Johnson through his vision of
the Great Society, a broad ranging attack on poverty was mounted
by the Economic Opportunity Act of 1964, to “eliminate the para
dox of poverty in the midst of plenty in this Nation by opening to
everyone the opportunity for education and training, the oppor
tunity to work, and the opportunity to live in decency and
dignity.”
“Accent on youth” characterizes several of these programs.
This is so because (1) young people will make up an increasingly
larger proportion of our population in the future, (2) the number
of teenage youth entering the labor force will continue to rise
during the remainder of the 1960’s, (3) youth unemployment is
significantly higher than adult unemployment, (4) lack of ade
quate education, lack of marketable job skills, and lack of poten
tial for retraining constitute lifetime handicaps that perpetuate
poverty and are fast becoming incompatible with our technological
society.
The proportion of teenage youth 15 through 19 years of age,
which was 74 out of every 1,0'00 persons in 1960, will rise to
about 90 of every 1,000 in the latter half of the decade. By the late
1960’s, 3 million new young workers will be entering the labor
force each year, compared with 2 million a decade ago. Young
workers under 25 will account for over half of the increase in the
labor force in the 1960’s.
In October 1964, there were 7.7 million young people age 16
through 21 in the civilian population who were not enrolled in
high school or college. Many, especially the younger ones, would
be better off had they been continuing their education. While 4.7
million were working, about 700,000 were looking for jobs but
without success, and another 2.3 million were neither in school
nor at work nor looking for work, including some who un
doubtedly had discontinued the search because previously dis
couraged. It was because of the magnitude and severity of the
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problems of youth in this age group, 16 through 21, that a variety
of antipoverty and manpower programs for youth were launched,
mobilizing our human and financial resources.
Two programs under the Economic Opportunity Act are
specially geared to youth. The Job Corps offers a program of
education, work experience, and vocational training in conserva
tion camps or other residential training centers for underpriv
ileged youths 16 to 21 who are out of school and out of work and
who need a change in environment in order to make a fresh start.
In February 1967, over 28,000 youths were enrolled in 116 centers
including 91 conservation centers, 11 urban centers for men, 12
for women, and 2 special centers. The education program stresses
reading improvement and simple mathematics; other program
aspects include the development of satisfactory work attitudes
and motivation, of specific or general employment skills, work
experience, physical training, and health education. Individual
counseling is an integral part of the program.
The Neighborhood Youth Corps is designed to help poverty
level youngsters 14 to 21 develop the skills, work habits, and
experience—and to get the education—necessary to compete in
today’s job market.
Hometown projects make it possible for them to earn money
while gaining work experience. Potential dropouts are encouraged
to stay in school, and those who have already quit are motivated
to return to their studies, or to become equipped to hold perma
nent jobs.
NYC projects are sponsored by private industry and by local
organizations other than political parties and are operated under
U.S. Department of Labor guidelines. These projects have resulted
in new or expanded community services that otherwise would not
have been provided. Enrollees work as aides in libraries, police
departments, schools, cafeterias, art galleries, housing projects,
hospitals, parks, forests, nursing homes, and private businesses.
They earn $1.25 to $1.40 an hour. High-school students spend
up to 15 hours a week in NYC activities and out-of-school and
summer enrollees up to 40 hours.
Reports so far indicate NYC is one of the most successful
innovations in the antipoverty and manpower programs. More
than 1 million youths have participated, 26 percent of whom were
recruited from families on public assistance; 70 percent of the
dropouts wind up in permanent jobs, further training, or some
other useful occupation. The program has resulted in a reduction
in youth unemployment, school dropouts, and juvenile crime.
The Labor Department’s Bureau of Work Programs, which
administers NYC, is also responsible for Special Impact, a pro
gram geared to solve critical problems facing those sections of
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America’s large cities with great concentrations of low-income
residents. The projects employ adults as well as poverty-level
youths 16 and over, and concentrate on work-training that will
result in improvements in the neighborhoods where participants
live. Activities may include renovating houses or apartments, im
proving health facilities, developing vest pocket parks and
recreational facilities, or expanding community programs.
Project sponsors recruit first the chronically unemployed
who don’t qualify for other Federal work programs and who live
in the neighborhood to be served.
Other programs benefiting youth include the Economic Oppor
tunity Act’s work-study program for needy college students,
providing them with financial assistance through part-time or
summer employment to enable them to enter or remain in college;
the act’s community action projects, some of which have particu
lar features for youth as part of broader community antipoverty
programs; and several imaginative projects financed under the
Juvenile Delinquency and Youth Offenses Control Act of 1961, to
demonstrate or develop techniques for the prevention and control
of juvenile delinquency. One of the related projects undertaken in
1965 under this act was a study to determine whether compulsory
school attendance and child labor laws have an effect on juvenile
delinquency. The study concluded that it could find no discernible
relationships between these laws and the incidence of delinquency
or youth offenses, nor between the laws and school dropout or
youth employment problems.
Another youth employment stimulus has been provided by the
President through his Youth Opportunity Campaign, urging and
promoting summer employment of young people 16 through 21
by private firms and government agencies. It was started in time
for 1965 summer employment and has been repeated since then.
In the summer of 1967, lhi million youth were placed in summer
jobs as a result of this program.
Early in 1967, the President’s Council on Youth Opportunity
was established to focus attention on youth problems. Chaired by
the Vice President, the Council coordinates and acts as liaison
between the various Federal agencies in meeting youth opportu
nity problems.
Training opportunities for out-of-school youth who lack mar
ketable job skills are also provided under the Manpower Develop
ment and Training Act of 1962, particularly after it was amended
in 1963 to reach more young trainees, to authorize the payment
of training allowances to those as young as 17, to provide a special
testing, counseling, and referral program for youths of 16 and
older, and to permit a preliminary period of basic education
before pursuing the regular occupational training. Programs are
of two types—in institutions where trainees are taught in schools
or other types of classes, or on the job where trainees learn while
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working. As part of the Nation’s overall manpower activities, the
existing apprenticeship system has been expanded. Based on
voluntary cooperation among management and labor, industry
and government, the shop and the school, the apprenticeship sys
tem gives young people an opportunity to learn a skilled trade or
craft through a formal plan of instruction and work experience
lasting two or more years. Usually, apprentices are between 16
and 24 years of age.
To channel young people into these various programs on a
coordinated basis, to improve the matching of young workers and
jobs, and to provide other specialized services, the Federal-State
employment service system has established a network of Youth
Opportunity Centers in 129 metropolitan areas throughout the
country and in Puerto Rico. These centers are a focal point for
youth services within the community, reaching out to serve youth
who would not otherwise be helped. Many centers use specially
trained community workers who are of the same minority group
as the youth and who are familiar with the neighborhoods in
which these young people live. Thousands of young applicants
have received counseling, job placement, and referral services at
these centers.
Contributing importantly to the effectiveness of each of these
programs and activities is the national commitment to nondis
crimination. The Civil Rights Act of 1964 and other Federal and
State nondiscrimination requirements will benefit disadvantaged
youths by removing discriminatory barriers to education, train
ing, apprenticeship, and employment.
At the same time that the Federal Government has been moving
toward solutions to youth employment problems, the States have
also undertaken a variety of programs. Many enacted laws to
authorize their participation in the Federal programs or to make
the necessary adaptations to them. Some States also launched
their own youth programs, such as those providing subsidized
work-training or work-experience in Michigan, a service corps to
prepare youth for work in Massachusetts, a separate youth divi
sion in New York, a summer conservation camp for boys in Idaho,
and improved vocational education in several States.
It is too soon to assess the permanent effects of these varied
education, antipoverty, and manpower programs on the youths
themselves and on our social institutions, but results thus far in
dicate a considerable measure of success. At the same time that
increased numbers of teenagers have been absorbed into the labor
force, the youth unemployment rate, although still above an ac
ceptable level, has declined. These achievements were made possi
ble primarily by the sustained prosperous activity of the economy
as a whole; for the first time in well over a decade the unemploy
ment rate for all workers dropped below the 4 percent mark.
Additionally, large numbers of young people were assisted in get
ting jobs and in getting training and education for future jobs
through the many newly launched youth programs.
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JOB TRAINING AND RETRAINING
Manpower Development and Training Act
Because of the country’s growing concern regarding persistent
unemployment along with shortages of workers qualified to fill
job openings, the Manpower Development and Training Act was
passed by the Congress in 1962. The situation existing at that
time had many causes, including automation, increased labor
force, shifts in market demands, shifts in the location of indus
tries, and other changes in the Nation’s economic structure.
The act was described by President Kennedy as “one of the
most important measures ever passed by Congress to help foster
our Nation’s technological development, strengthen our domestic
prosperity, and maintain our position of leadership in the world.”
In carrying out the act, the Secretary of Labor is charged with
the responsibility of determining the skill requirements of the
economy and of promotion of diversified training programs, at
no cost to the trainees, to qualify workers for jobs. The providing
of training facilities (except for on-the-job training), teachers,
and related services is the responsibility of the Secretary of
Health, Education, and Welfare. The act also provides for a
comprehensive information and communication manpower pro
gram, to disseminate manpower information, and to encourage
local action with respect to manpower requirements, development,
and utilization.
The types of training provided include: Institutional training in
either public or private vocational or educational institutions; onthe-job training, under which trainees are paid for productive
work in accordance with prevailing industry and wage level
standards; and basic education in reading, writing, language skill,
arithmetic, and employment orientation to persons needing these
skills in order to qualify for training and/or employment.

Selection of Trainees
The MDTA training program is structured to provide training
opportunities to meet the needs of the disadvantaged worker and
to focus on alleviating skill shortages. At least 65 percent of the
training opportunities are aimed at the hard-core unemployed and
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other disadvantaged groups, and the remainder to the alleviation
of skill shortages. However, priority is given to selecting persons
from among the unemployed adults and youth and other disad
vantaged groups for training in the shortage occupations. Before
selecting a person for training, determination must be made that
there is a reasonable expectation of employment in the occupation
for which training is offered. Priority for selection for training
is given to unemployed or underemployed persons who cannot
reasonably be expected to secure full-time employment without
training. Among disadvantaged groups on which training is
focused are youths 16 years of age or older who because of inade
quate preparation cannot obtain employment without such training
and persons 45 years of age or older in need of new skills.
Training Allowances

Many workers enrolled in training programs under the act are
eligible for allowances. The maximum period for which allowances
may be paid is 104 weeks. The amount of the regular training
allowance is based upon the average weekly gross State unemploy
ment compensation payment.
Funds are available for training allowances to disadvantaged
young persons 17 through 21 who would not qualify for the
regular training allowance. The youth training allowance may
not exceed $20 a week. A young person who has not graduated
from high school will not qualify for the allowance unless local
authorities have first used all appropriate procedures to secure his
return to school. A youth may qualify if he has been out of school
for 1 year or if local authorities conclude further school attendance
is not practicable.
Full-time institutional trainees and on-the-job trainees are per
mitted to engage in part-time work up to 20 hours a week without
a reduction in the training allowance. Beyond that amount the
earnings for the excess hours are deducted from the training
allowance. Up to $10 a week may be paid an individual referred to
part-time training.

Training Program Results
Training programs began in late 1962. By February 1967,
MDTA institutional and on-the-job training had been authorized
in all 50 States, the District of Columbia, Puerto Rico, the Virgin
Islands, and Guam for a total of close to 900,200 persons. Roughly
75 percent of the graduates of institutional programs and 89
percent of the graduates of on-the-job programs were employed
when last contacted—most of them in occupations related to their
training.
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Assistance for Workers in Distressed Areas
Another Federal act providing for job retraining was the Area
Redevelopment Act, signed into law on May 1, 1961. Passed
primarily to stimulate the redevelopment of economically dis
tressed areas by loans, grants, and technical assistance, the act
also provided for occupational training and retraining of unem
ployed and underemployed residents of such areas. In 1965,
however, the training provisions of this act were repealed, and
a new part added to the Manpower Development and Training
Act to provide for training in redevelopment areas to be carried
out by the Secretaries of Labor and of Health, Education, and
Welfare in consultation with the Secretary of Commerce. All unem
ployed and underemployed persons residing in the redevelopment
areas who can reasonably be expected to obtain employment as a
result of such training may be selected for training and training
allowances.

Training in Correctional Institutions
One group of persons who find it particularly difficult to find
jobs are released prisoners. Most of the prison population is
poorly educated and few prison inmates possess the skills or
training to acquire a job upon release which will provide them
with an adequate income and self-respect. The MDTA was
amended in 1966 to make occupational training for productive jobs
available to prisoners and to enlarge their opportunities for em
ployment. In addition to training programs in prison, prisoners
under work-release arrangements may be trained outside the insti
tutions. A few such demonstration programs are now under way.
The role of occupational training in the rehabilitation of ex
prisoners can be expected to grow with increasing recognition that
lack of training increases recidivism.
On-the-Job Training
On-the-job training is the responsibility of the Bureau of
Apprenticeship and Training. Under this function, agreements
are made with employers, labor unions, and any groups qualified
to conduct occupational training programs. On-the-job training
under this program may be combined with supplemental technical
instruction conducted under the auspices of vocational education
authorities.
Federal-State Relations
The Manpower Development and Training Act also provides
for the appointment of a national advisory committee represent63

ing labor, management, agriculture, education, training, and the
public, to make recommendations to the Secretaries of Labor and
of Health, Education, and Welfare concerning their duties under
the act. The act promotes Federal-State relations by making the
Secretary of Labor also responsible for promoting the organiza
tion of similar committees on a community, State, and/or regional
basis to further the purposes of the act, and by authorizing the
Secretary of Health, Education, and Welfare to enter into agree
ments with the States to provide institutional training for speci
fied occupations.

Apprenticeship
The National Apprenticeship Act was passed in 1937 (Public
Law 308). A program of promotion, expansion, and training stand
ards is administered by the Bureau of Apprenticeship and Train
ing, in cooperation with State apprenticeship agencies.
Training policies and standards of the national program are
determined with the assistance of the Federal Committee on
Apprenticeship, which is composed of equal representation of
management and labor. Minimum apprenticeship standards, as
recommended by the Federal Committee, include the following:
• The starting age of an apprentice to be not less than 16.
• Full and fair opportunity to apply for apprenticeship.
• Selection of apprentices on the basis of qualifications alone.
• A schedule of work processes in which an apprentice is to
receive training and experience on the job.
• Organized instruction designed to provide the apprentice
with knowledge in technical subjects related to his trade (a
minimum of 144 hours per year is normally considered neces
sary) .
• A progressively increasing schedule of wages.
• Proper supervision of on-the-job training with adequate
facilities to train apprentices.
• Periodic evaluation of the apprentice’s progress, both in job
performance and related instruction, and the maintenance
of appropriate records.
• Employee-employer cooperation.
• Recognition for successful completion.
• Nondiscrimination in all phases of apprenticeship employ
ment and training.
Apprenticeship agencies have been established in 29 States,1
1 Arizona, California, Colorado, Connecticut, Delaware, Florida, Hawaii, Kansas, Kentucky,
Louisiana, Maine, Maryland, Massachusetts, Minnesota, Montana, Nevada, New Hampshire,
New Mexico, New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Utah,
Vermont, Virginia, Washington, Wisconsin.
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as well as in the District of Columbia, Puerto Rico, and the Virgin
Islands.
Various other Federal acts provide for training or retraining
of youth. (See page 53.)

State Legislation
Since the Manpower Development and Training Act was
passed, there has been considerable State activity in the fields of
training and retraining of both young persons and adults. For
instance, California created a Commission on Manpower, Auto
mation and Technology to study the impact of technological
advancements on employment opportunities, the skill require
ments of industry and government, and to recommend the develop
ment of sound training and retraining programs. West Virginia
passed a law creating a similar commission, and in 1966 New
York passed a State Manpower Training Act authorizing the
Commissioner of Labor to provide for training, including on-thejob training, for unemployed and underemployed persons. Oregon
also has provided for referring for training those unemployed or
underemployed.
California also established a youth conservation and training
program under the direction of the State forester, who may enter
into agreements with the Federal Government for financial sup
port. New York established two programs for youth under 21
years of age, one a conservation camp program, the other a non
resident youth development and work-training program. Idaho
made permanent its summer conservation program for boys 14
to 17 years old, started in 1961 as a pilot program. Hawaii
authorized conservation employment programs for men, to be
activated when the unemployment rate in a county remains at
6 percent or higher for 3 months.
Massachusetts set up a service corps, patterned on the Federal
youth employment programs, for persons 16 and over partici
pating as full-time volunteers, and for students 14 and over
participating on a part-time basis; and Michigan established
special education and subsidized work-experience programs for
unemployed youth over 16.
A number of States, including Florida, Michigan, North Caro
lina, South Carolina, Tennessee, and Virginia, instituted or
strengthened vocational or technical education programs, and
several others, including Connecticut, Delaware, Hawaii, Mary
land, and Washington, strengthened their apprenticeship pro
grams. Florida and Vermont adopted amendments to their
apprenticeship laws to set standards for on-the-job training.
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Some States, including Delaware, Illinois, Pennsylvania, and
Washington, set up work-training programs for recipients of
public assistance. Mississippi provided for industrial plant
training and recruitment for new and expanded industries. It also
authorized a system of workshops for the rehabilitation and train
ing of handicapped persons.
The Federal and State programs have not only helped indi
viduals to achieve their full capabilities, thereby adding to the
national productive potential, but also serve to keep the quality
of the labor force advancing in pace with the demands created by
technological progress. Investment in human resources is a means
to raising living standards, to greater opportunity for individual
achievement, and to the abolition of poverty. As President John
son said in his Manpower Report to the Congress, March 1966:
I see a future in which education and training will be a permanent
bridge between learning, employment, and human development. Even
as we develop new uses of technology, we recognize that people grow
stale unless there is a continuous renewal of their knowledge, enrich
ment of their skills, and development of their talents.
-k -k
A manpower policy should lead us to a society in which every person
has full opportunity to develop his—or her—earning powers, where no
willing worker lacks a job, and where no useful talent lacks an
opportunity.
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MINIMUM WAGE LEGISLATION
The history and development of minimum wage legislation in
the United States falls conveniently into three periods: 1910 to
1930, 1930 to 1950, and 1950 to the present.

The first State laws were enacted in 1912 and 1913 after an
imaginative and dynamic leadership of individuals and organiza
tions showed the Nation that women and children were working
long hours at wages barely sufficient to maintain the most meager
existence. By 1923, 17 States had adopted minimum wage legisla
tion. But in that year a Supreme Court decision declared the Dis
trict of Columbia law unconstitutional, and for a decade or more
after this the movement for such legislation was at an almost
complete halt.1
The economic depression of the 1930’s brought with it concern
for job security and improved working conditions for all workers
in the country. Two events occurred in the late 1930’s that were
especially significant to the development of minimum wage legisla
tion. The Supreme Court in 1937 upheld the constitutionality of
State minimum wage laws, reversing its former decision. And
the Congress in the following year enacted the Federal Fair Labor
Standards Act which set a floor for wages paid to men, women,
and minors and provided immediate protection to millions of
workers across the country. As a result, there was a revival of
interest in State minimum wage laws: some earlier laws were
amended or reactivated and some new laws passed. Innovations
in State laws during the 1940’s and early 1950’s included the
adoption of hourly statutory minimum rates and the application
of laws to men.
In the later 1950’s and in the 1960’s, a number of new State
laws were enacted, so that there are now 41 State minimum wage
laws on the statute books.
1 It has been said that more labor legislation, including minimum wage, was held unconsti
tutional from 1923 to 1930 than at any other time in history. See Nathan P. Feinsinger and
Edwin E. Witte, “Labor, Legislation, and the Role of Government,” Monthly Labor Review,
July 1950, pp. 48-50.
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1900 to 1930
Economic and Social Setting

The history of minimum wage legislation in the United States
began during a period of social and economic change. Organized
labor had begun to emerge as an influential national political and
economic group, although not without major opposition and vio
lent industrial conflicts.
The economy at the end of the 19th century was described as
one of rapid and continuous change which—
. . . focused attention on the conditions of all types of poor in the
population. Industrialization, the growth of cities, and new waves of
immigration had changed the definition of “the poor” to include many
city workers as well as the old, the young, and the unemployable. By
1900, 40 percent of the population lived in urban places. The greatest
increase had been in the large cities, where expanding industries
attracted immigrants, many of whom were not equipped for city life
and work. . . . The cost of living became an important problem from
many different points of view. . . ?

Numerous studies, both private and public, were bringing the
plight of the average family to the attention of the public. A
cost-of-living report by the U.S. Commissioner of Labor in 1903
showed that the family head, in a large proportion of the families
studied, could not earn enough for the absolute necessities of
living; his income had to be supplemented by the earnings of his
wife and children or by subletting to boarders or lodgers. Another
report, by the Chicago Board of Education, as entered in the
board’s minutes of October 2,1908, stated:
Five thousand children who attend the public schools of Chicago are
habitually hungry. . . . 10,000 other children in the city—while not such
extreme cases as the aforesaid—do not have sufficient nourishing food.
. . . There are several thousand more children under 6 who are also
underfed and who are too young to attend school. . . . Many children
lack shoes and clothing. Many have no beds to sleep in.

Although the studies showed both men and women with inade
quate income, this country was not yet ready to consider a floor
for men’s wages. The focus was on women and children, and as
the number of working women began to increase the problem of
low wages became more pressing. In the years 1907-10, the Fed
eral Government conducted a large-scale national study on condi
tions of working women and children that disclosed shockingly
low earnings in the majority of cases. This study provided the
final impetus and the facts needed to get a minimum wage pro
gram under way. It became obvious that the normal economic law
2 Helen H. Lamale, “Changes in Concepts of Income Adequacy Over the Last Century,” The
American Economic Review, May 1958, p. 293.

70

of supply and demand would not serve to improve the wages of
women and children at this economic level.
About this time too, leaders were becoming aware of the success
in foreign countries with minimum wage legislation as a tool
to combat “sweatshop” conditions. Laws had been enacted in 1904
in Australia and in 1909 in England. In New Zealand, the fixing
of minimum wage rates was one part of a law enacted in 1896
primarily to bring about industrial peace and protect the public
from costly labor disputes. The laws in these three countries
applied to men, women, and children; and through compromise
and bargaining, wage boards set rates for skilled and higher paid
workers as well as for the unskilled.
The time was right in other ways also for legislative action on
minimum wages, since other labor laws had been successfully
enacted to relieve some of the distressing working conditions. A
great many States had already enacted laws to require that wages
be paid regularly and in lawful money, to set minimum safety
standards for mines and for factory machines, to set minimum
ages for work in factories and mines, to require children to attend
school, and to provide for mediation of labor disputes.
Early Efforts in the Movement

Without the educational work of a few pioneering employers
and educators, as well as social, civic, philanthropic, and religious
organizations, and many dedicated persons working individually,
much of the needed public interest and backing might not have
been forthcoming. The foremost personality in the minimum wage
campaign in this country was Mrs. Florence Kelley. Mrs Kelley
was one of the early residents of Hull House, Chicago’s first
“social settlement,” which had been established by Jane Addams
in the heart of the city’s industrial west side. She was chiefly
responsible for the passage of an Illinois act in 1893 to regulate
sweatshop conditions, and was named the head of the factory
inspection department to enforce it—the first woman to hold such
a post. In 1899, she left Chicago to become the first general sec
retary of the National Consumers’ League, founded that year “to
educate public opinion to the need for better working conditions
and to protect the consumers against the dangers arising from
the use of goods produced under unwholesome conditions.” In
1909, the National Consumers’ League, with Mrs. Kelley as sec
retary, met in annual convention in Milwaukee to map its pro
gram of action for the next 10 years. The delegates voted to rec
ommend that State and local leagues study the subject of mini
mum wages with a view to beginning a legislative campaign in
1910.
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Among the outstanding educators influential in the movement
were Professor John R. Commons and Father John Ryan.3 Pro
fessor Commons, of the University of Wisconsin, had several of
his students study the minimum wage experience of England and
Australia, and make an investigation of wages and cost of living
in Milwaukee. This study was published by the State Consumers’
League and used in the campaign for a bill which Professor
Commons drafted for introduction in the Wisconsin Legislature in
1911. The bill was introduced in the State Senate by a graduate
student of Father Ryan, and in the State House of Representatives
by the son of the then president of the State Consumers’ League.
The bill did not pass at this time.
First Minimum Wage Law

In the meantime, a committee was formed in Massachusetts, in
December 1910, representing the State branches of the Women’s
Trade Union League, the National Consumers’ League, the Ameri
can Association for Labor Legislation, and other local organiza
tions with similar interests. This group requested the State legis
lature to authorize an investigation of women’s wages and cost of
living. Such an authorization was granted and the Governor ap
pointed the members of the investigating commission in the
spring of 1911.
The commission studied wages in three industries in the
State—retail stores, laundries, and candy factories-—and then
proposed a mandatory minimum wage law, including the estab
lishment of a permanent minimum wage commission and subordi
nate tripartite wage boards to recommend minimum rates suffi
cient to cover the cost of living for women and children in the
various industries or occupations.
A bill based on the commission’s proposals was introduced in
the legislature, but it met vigorous opposition from manufac
turers, particularly textile manufacturers. On the other hand,
organized labor, which had made a strong showing in the pre
vious State election, exerted great pressures for the enactment
of some sort of minimum wage legislation. The result was a com
promise bill that authorized a commission and wage boards, but
failed to provide for enforcement except by publishing in the
newspapers the names of employers who did not meet the
standard. In this form, then, the first minimum wage law was
enacted in the United States—in Massachusetts, approved June 4,
1912.
3 Father John Ryan, of St. Paul Theological Seminary, served on the special committee for
minimum wage that was set up by the Consumers’ League following the 1909 convention.
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Progress in Other States

Other States were also engaging in research on wages and en
acting legislation to improve working conditions. The National
Women’s Trade Union League, like the National Consumers’
League, adopted minimum wage legislation as a major part of
its legislative program. This action was in line with its continuing
efforts to educate union leaders to the fact that labor legislation
for women would benefit organized as well as unorganized women
workers.
Amidst stormy opposition from all sides, in California a vigor
ous and successful minimum wage program was launched by Mrs.
Catherine Phillips Edson, then associated with the California
Bureau of Labor Statistics. In 1912, she brought to the attention
of California Governor Hiram Johnson the Bureau studies show
ing the low wages paid to many women workers. The Governor
asked Mrs. Edson to draft legislation, which was introduced as
a part of his legislative program in 1913. When a minimum wage
law was enacted later that year, Mrs. Edson was put in charge
of administering it.
In Oregon, the State Consumers’ League was the moving force.
The League in 1912 began an investigation of women’s wages and
the cost of living, directed by Father Edwin V. O’Hara, who was
chairman of the League’s Social Survey Committee. A report was
published within a year, and the bill which it recommended was
introduced in the legislature and passed almost unanimously.
Father O’Hara was made the first chairman of the Oregon Indus
trial Welfare Commission to enforce the law.
In all, eight States approved minimum wage legislation in 1913
—California, Colorado, Minnesota, Nebraska, Oregon, Utah,
Washington, and Wisconsin.
Although efforts were made in some other States, none of these
enacted a minimum wage law at this time. For instance, official
committees were appointed in Connecticut and Kentucky to in
vestigate women’s wages and working conditions, and the
State Federation of Labor in Texas adopted a resolution in favor
of a minimum wage law. In Ohio, the voters, by almost a 2 to 1
vote, approved a constitutional amendment authorizing the legis
lature to enact a minimum wage law, but it was several years
before the mandate was carried out.
It took another 10 years to add another eight laws (in Arizona,
Arkansas, District of Columbia, Kansas, North Dakota, Puerto
Rico, South Dakota, and Texas), and during this period two laws
were repealed—those of Nebraska and Texas.
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Enforcement Problems
The first minimum wage administrators faced a variety of
obstacles. To some extent, the poor administration of the early
laws must be attributed to inadequate appropriations. A law can
not operate unless adequate funds are provided. The two States
for which the records show the most intensive activity were those
with the highest appropriations—California, with appropriations
ranging from $15,000 to $65,000, and Massachusetts, with appro
priations averaging around $18,000 a year. Although the funds
available for minimum wage work cannot easily be sorted out
from total appropriations, it appears that the funds in other
States averaged around $5,000 a year or less. A single $500 appro
priation in Nebraska was not used but was turned over to the
sinking fund of the State and the law never went into effect.
Under the Arizona law, no agency was designated to administer
the law, and no appropriations were made.
Nearly all of the early State laws created special boards or
commissions to administer the act. However, in five States (Colo
rado, Kansas, Massachusetts, Minnesota, and Washington) the
original commissions were later abolished and administration of
the minimum wage law was given to agencies enforcing
other labor laws. For example, there is evidence in the reports of
the Colorado Wage Board and Industrial Commission that no
wage orders were issued because the board was consolidated with
the commission, whose efforts were concentrated on administering
the workmen’s compensation and industrial relations laws.
In Kansas, the greatest activity was in the first 6 years when
there was an independent commission handling only women’s
labor laws. After minimum wage administration was transferred
to the court of industrial relations, which had many other duties,
a separate division with the same staff as the original commission
reissued a few orders but made no further investigations and is
sued no new orders. Four years later, in 1925, the court of indus
trial relations, the public utilities commission, and the tax
commission were consolidated into a newly created public service
commission. In the same year, the law was declared unconstitu
tional.
Other problems existed in other States. The Massachusetts and
Nebraska laws provided for enforcement only through publicity.
In Massachusetts, in spite of this difficulty, many orders were
issued, thousands of inspections were made, careful payroll studies
were made, and extensive wage statistics gathered.
In Utah, the minimum wage rate which was established in the
law, rather than by wage boards, was set too low to have much
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effect. However, a report of the first year’s operations did show
investigation of more than 200 cases of apparent violation, and
collection of more than $8,000 for underpaid employees. But, be
cause of rapidly rising price and wage levels, the opinion was
widely expressed that the law was no longer of any effect.

Problems of Wage Boards and Orders
The wage board method of setting minimum rates was con
sidered at this time more satisfactory from many points of view
than the setting of rates by statute. The wage board method rec
ognized existing industry, occupational, and regional differentials.
This was necessary at first to enlist the support of the public
and to give industry an opportunity to adjust gradually to mini
mum wage legislation. In addition, there were some indirect bene
fits. The mere composition of the boards (employers, employees,
and the public) tended to promote good public relations, and to
provide an opportunity for exchange of views between the em
ployer and the worker. For some industries this possibly was the
first such exchange. The enforcing agency also had an opportunity
to come into direct contact with representatives of those affected
by the wage orders.
In spite of these advantages, setting up wage boards involved a
number of problems. It took considerable time and expense to get
nominations for employer and employee members, arrange for
meetings and hearings, obtain witnesses, prepare reports, and
perform other administrative duties.
It was often particularly difficult to get women to serve as
employee members on the wage boards for fear of recriminations.
These fears proved well founded in some cases. For example, a
laundry worker in Seattle was discharged after she had been a
member of the first laundry and dye works conference. The com
mission promptly obtained a conviction against the employer for
violating the provision of the minimum wage law that prohibited
discharge of an employee for this reason. Still, workers did hot
feel completely reassured. Furthermore, women in low-paying
industries were not accustomed to representing themselves and
generally knew little about conditions of the industry outside their
immediate workplace. Some States made it a point to secure union
officials or members as employee members, whether or not they
were in the same industry.
Although finding employee members for wage boards was one
of the most troublesome problems, an equally delicate task was the
choosing of the public members. The success of the conference
often depended upon the knowledge, impartiality, and tact of these
public members.
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Employers as a rule were cooperative in nominating members
and accepting service as a public responsibility, but resistance
was sometimes encountered. Employer members sometimes tried
to block proceedings by staying away from meetings. In Massa
chusetts, for instance, until the procedure covering nomination
and appointment of members was amended, there were some
attempts to “pack” wage boards with employers strongly opposed
to a legal minimum wage.
Because of the time consumed in setting up wage boards,
months or even years elapsed between the passage of the mini
mum wage acts and the effective date of the first wage orders.
The shortest time was taken in Oregon, where the first order
became effective 9 months after the law was enacted.
Although the minimum wage rates recommended by the wage
boards were supposed to be sufficient to meet a minimum cost of
living, in practice the rates were often based on compromise be
tween the actual estimated budget and the amount the members
of the wage board could agree upon. A study by the Women’s
Bureau of the U.S. Department of Labor in 1928 of the experience
between 1913 and 1927 in 11 States, indicated that “no original
rate quite equaled the official cost-of-living figures . . . these rates
soon became far below the cost of living as prices rose, and . . .
in many States later rates lagged still farther behind this theo
retical cost-of-living basis.” ‘

Court Tests

From the beginning, attempts to enforce the law were fought
by employers who contended that minimum wage laws were un
constitutional. One of the common arguments against such laws
was that they denied women and their employers the freedom of
contract. The argument in favor of the laws was that the States,
under their police powers, could act to protect those members of
society who were unable for various reasons to secure by their
own efforts the very minimum standard of living, and whose
failure to do so placed a burden on society.
The Oregon law was the first to be upheld by the State’s highest
court, in 1914. Suits were also brought in Arkansas, Massachu
setts, Minnesota, and Washington, and in every case the courts
declared the law constitutional. Only two of all the judges con
sidering these cases dissented on the principle of minimum wage
legislation. Nevertheless, the prosecution of such cases hampered
enforcement and delayed acceptance of the minimum wage prin
ciple. The Oregon case was appealed to the U.S. Supreme Court,
4 “The Development of Minimum-Wage Laws in the United States.” Washington : U.S. De
partment of Labor, Women’s Bureau, 1928, WB Bulletin 61, p. 155.
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which, in April 1917, upheld the law.56 It was thought that this
settled the matter, although the decision was not as clearcut as
could be wished, since the Court was equally divided. The decision
would have been 5-4 in favor of the law except that Justice
Brandeis did not participate in the proceedings because he had
appeared as an attorney in support of the law when the case first
came before the Oregon courts in 1914.
D.C. Law Declared Unconstitutional

In 1923, the U.S. Supreme Court, in holding the D.C. minimum
wage law unconstitutional, struck at the constitutionality of all
such State laws. This decision was quite unexpected and aroused
consternation and a flood of protest from all sides.
The minimum wage act of the District of Columbia had first
been declared unconstitutional by the D.C. Court of Appeals, on
the ground that it violated the fundamental principle of liberty
of contract in personal employment.8 The economic philosophy of
the court’s ruling against the law may be read in these words:
The tendency of the times to socialize property rights under the sub
terfuge of police regulation is dangerous, and if continued will prove
destructive of our free institutions. It should be remembered that of the
three fundamental principles which underlie government, and for which
government exists, the protection of life, liberty, and property, the chief
of these is property; not that any amount of property is more valuable
than the life or liberty of the citizen, but the history of civilization
proves that, when the citizen is deprived of the free use and enjoyment
of his property, anarchy and revolution follow, and life and liberty are
without protection.

The case being considered by the District court involved a
woman elevator operator who had been discharged because the
employer would not pay the rate set by the D.C. Minimum Wage
Board as the minimum necessary to safeguard health and morals.
The job was given to a man who was willing to work for less.
(Men were not covered by the law.) It was not charged that the
low rate was paid because of incompetency; the opinion described
the woman as “fully qualified” to perform her work.
Chief Justice Smyth of the D.C. court, in a dissenting opinion,
condemned the method by which the decision was reached. He
vigorously attacked the arguments on which the decision was
based, declaring that “the question presented by these cases is not
one of economics.” He cited various precedents holding the liberty
of contract subject to restrictions in order to safeguard the public
interest. He pointed out that freedom of contract in economic
5 Stettler v. O’Hara (Mar. 17, 1914), 69 Oreg. 519, 139 Pae. 743; Simpson v. O’Hara (Apr.
28, 1914), 141 Pae. 158; both affirmed Apr. 9, 1917, 243 U. S. 629, 37 Sup. Ct. 475.
6 Children’s Hospital v. Adkins, 284 Fed. 613 (1922).
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matters, as well as in other matters, must be considered in terms
of the effect on other people as well as the immediate parties to
the contract. He said:
If a woman is willing to work for less than a decent living wage . . .
she ought not to be allowed to live below that level, if that means that
the woman beside her, who is trying to live decently, will be dragged
down with her.

The U.S. Supreme Court upheld the D.C. court in a 5 to 3 de
cision.7 Justice Brandeis necessarily disqualified himself from
participating in this case, as in the 1917 Oregon case. The opinion
justifying the decision of the Supreme Court repeated the argu
ment on the sacredness of liberty of contract. It also, like that of
the lower court, contained the implication that many workers
were not worth a living wage and many jobs were not worth the
paying of such a wage. A minimum wage, the Supreme Court
said:
. . . compels [the employer] to pay at least the sum fixed in any event,
because the employee needs it, but requires no service of equivalent value
from the employee. . . .

The moral right of an individual to a living wage was con
sidered to be outweighed by the moral right of the employer to
refrain from paying more than a “just wage,” and it was as
sumed that whatever wage was paid tvas a just wage:
The ethical right of every worker, man or woman, to a living wage
may be conceded . . . but the fallacy of the proposed method of attain
ing it is that it assumes that every employer is bound at all events to
furnish it. The moral requirement implicit in every contract of employ
ment, viz., that the amount to be paid and the service to be rendered
shall bear to each other some relation to just equivalence, is completely
ignored. . . . Certainly the employer by paying a fair equivalent for the
service rendered, though not sufficient to support the employee, has
neither caused nor contributed to her poverty.

At the same time that the Supreme Court opinion sternly re
jected the needs of the worker as a guiding principle, it seemed
to say that consideration should be given to the needs of em
ployers. It pointed out that the minimum wage principle “takes no
account of periods of stress and business depression, of crippling
losses, which may leave the employer himself without adequate
means of livelihood.”
Dissenting opinions were written by Chief Justice Taft and by
Justice Holmes. A short quotation from the opinion of Chief
Justice Taft will perhaps be sufficient to illustrate the dissenting
point of view:
Legislatures in limiting freedom of contract between employee and
employer by a minimum wage proceed on the assumption that employees,
7 Adkins v. Children's Hospital, 261 U.S. 525.
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in the class receiving least pay, are not upon a full level of equality of
choice with their employer and in their necessitous circumstances are
prone to accept pretty much anything that is offered. They are peculiarly
subject to the overreaching of the harsh and greedy employer. The evils
of the sweating system and of the long hours and low wages which are
characteristic of it are well known. Now, I agree that it is a disputable
question in the field of political economy how far a statutory requirement
of maximum hours or minimum wages may be a useful remedy for these
evils, and whether it may not make the case of the oppressed employee
worse than it was before. But it is not the function of this court to hold
congressional acts invalid simply because they are passed to carry out
economic views which the court believes to be unwise or unsound.

Decision’s Aftermath
In the next 2 years, five more laws were declared unconstitu
tional on the basis of the decision in the D.C. case—those of
Arizona, Kansas, Minnesota, Wisconsin, and Puerto Rico. In 1927,
the Arkansas law was declared unconstitutional. The Utah law
was repealed in 1929.
It appeared that the minimum wage experiment in the United
States had come to an end, without having had a clear chance to
show what it could do under reasonably favorable circumstances.
It was difficult to prove that any substantial number of women
had received higher wages as a result of the laws, because of the
laws’ limited coverage, the setting of rates at low amounts, and
the rising cost of living. Some observers believed that the chief
value of the minimum wage movement had been in opening to
widespread discussion the matter of wages, formerly considered a
private business affair, and in stimulating consideration of human
problems as an important part of industrial management.
Despite the general discouragement, a few States tried to keep
their laws in operation. The Massachusetts “recommendatory”
law, which relied on voluntary acceptance of its decrees, was not
affected by the decision except for the provision requiring news
papers to publish names of noncomplying employers. The Wiscon
sin law was reenacted in 1925 with revised language; it was
weakened by provisions based on the employers’ ability to pay
the minimum rates. The Wisconsin Industrial Commission con
tinued to administer the law, although avoiding any court test of
the new statute. In California and Oregon, where employers had
become generally convinced of the value of the minimum wage
laws, employers’ organizations issued statements urging con
tinued compliance. The laws continued to operate in those States,
although cases of violation could not be taken to the courts.
As a result of court cases and legislative repeals, there were
only eight laws still on the books and not declared unconstitu-
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tional by 1930—those of California, Colorado, Massachusetts,
North Dakota, South Dakota, Oregon, Washington, and Wiscon
sin. In one of these, Colorado, the legislature did not make an
appropriation sufficient to administer the law. In another, South
Dakota, there is no record of any activity except for the issuance
of a number of permits for apprentices to work at lower wages
than set by law. Of the remaining six States with laws in opera
tion, only California, Massachusetts, and Wisconsin issued any
orders between 1923 and 1930. And since wages kept rising after
1923, any minimum rates established before that time had less
and less meaning.

1930 to 1950
Revival of Interest in Minimum Wages
During the depression of the 1930’s, poverty and extremely low
pay again aroused the public interest to the need for minimum
wages.
For example, the Labor Commissioner of Louisiana reported
6 cents an hour being paid in some restaurants. A California
couple, in a hearing before the State unemployment commission,
told of earning 45 cents to 75 cents a day for picking spinach. The
Consumers’ League of Massachusetts disclosed that certain shops
were paying as little as 1 cent an hour. Unscrupulous employers,
with some of the garment shops among the worst offenders, took
advantage of the desperate plight of workers. Young girls were
hired and paid little or nothing for a “learning period”—at the
end of which time they were discharged and a new group of
“learners” hired.
The renewed movement for minimum wage legislation was
spearheaded by the National Consumers’ League, which had
played so important a part in the first drive. The League organ
ized a conference in New York City in December 1932 which was
attended by labor department officials of the principal eastern
industrial States. The conference unanimously voted to start
working at once for minimum wage legislation. In January 1933,
the Eastern Interstate Conference on Labor Legislation, meeting
in Boston, also voted unanimously to work for such legislation.
Resolutions recommending minimum wage legislation were also
adopted by the Southeastern Interstate Conference on Social
Legislation in 1933, and by the Southern Regional Conference on
State Labor Legislation and Economic Security in 1935.
In the hope of getting around the District of Columbia decision,
a new type of bill was drafted which required wage boards to
consider “fair value” for services rendered as well as the “cost of
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living” in their recommendation of minimum wage rates. This
approach was based on a sentence in the D. C. opinion: “A statute
requiring an employer to pay in money, to pay at prescribed and
regular intervals, to pay the value of the services rendered, even
to pay with fair relation to the extent of the benefit obtained
from the service, would be understandable.”
The first State to pass the new type of minimum wage law was
the industrialized State of New York on April 29, 1933. This
was considered a major breakthrough. Upon passage of the New
York bill, President Franklin D. Roosevelt telegraphed the Gov
ernors of the principal industrial States urging the enactment of
similar legislation.
Five States, in addition to New York, passed minimum wage
laws for the first time in 1933—Connecticut, Illinois, New Hamp
shire, New Jersey, and Ohio. These all followed the “fair value”
model. In this year also, Utah enacted its second law, modeled
not on the “fair value” laws but on California’s “cost of living”
law. Massachusetts in 1934 repealed its “voluntary” law and
adopted a mandatory law of the “fair value” type.
The 1933 developments were not limited to the activity of indi
vidual States. Under the pressure of the national economic
depression, the whole Nation was affected by the passage of the
National Industrial Recovery Act. One section of this act required
that employers “shall comply with the maximum hours of labor,
minimum rates of pay, and other conditions of employment, ap
proved or prescribed by the President.” A tremendous amount of
activity got under way, and hundreds of industry “codes of fair
competition” were developed. These extended the protection of
wage and hour regulation in the covered industries to all em
ployees, men as well as women. However, in May 1935, the U.S.
Supreme Court declared the NIRA unconstitutional. The follow
ing month Congress repealed those provisions that had authorized
the President to approve or prescribe codes of fair competition.
Another Federal development was the enactment of the WalshHealey Public Contracts Act in 1936. Under this act, persons
employed under U.S. Government contracts exceeding $10,000 in
value for materials, supplies, articles, equipment, or naval vessels
must be paid overtime compensation for time worked in excess of
8 hours a day or 40 hours a week, whichever yields the greater
compensation. In general, these standards apply to all persons
engaged in the manufacture or furnishing, including the fabrica
tion, assembling, handling, or shipping of the contracted items,
except those in bona fide executive, administrative, or professional
positions, or those engaged in office, custodial, or maintenance
work.
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Court Tests Continue
The State laws continued to face opposition. The first order
issued under the New York law was challenged in the courts. The
law was upheld in the lower court, but the decision was reversed
in the New York State Court of Appeals. The case was then
appealed to the U.S. Supreme Court. In June 1936, this Court,
in a 5-4 decision, declared the New York law unconstitutional.89
The Court failed to find any fundamental difference between the
New York “fair value” law and the District of Columbia “cost of
living” law which had been declared unconstitutional in 1923.
This decision was a great blow to New York and the seven
States with similar laws which had joined the case in the argu
ments before the Court. A history of the case prepared by the
Women’s Bureau of the U.S. Department of Labor summed up the
situation: “The Court’s decision in the National Industrial Re
covery Act case left the Federal Government powerless to regulate
wages; the New York decision renders the States equally im
potent.” For the second time the minimum wage movement faced
an apparent impasse.
Yet this decision, dismally final as it seemed at the time, really
marked the closing stages of an outdated economic and social
philosophy. Even as the New York law was moving toward de
feat, a minimum wage law was being enacted in Rhode Island-—
in 1936. That same year the first appropriation was voted to carry
out the New Jersey law, which had been enacted in 1933. Follow
ing the invalidation of the New York law, Massachusetts acted to
protect its new mandatory law by reenacting it as a health meas
ure under the department of health. In New York itself, plans
were begun to reintroduce a minimum wage bill in the next ses
sion of the legislature.

1923 Decision Overturned
A west coast development was soon to prove the most significant
to date in the history of the minimum wage movement. In April
1936, the Washington State supreme court held that the law was
constitutional, notwithstanding the decision in the District of
Columbia case.8 The Washington case was of course appealed to
the U.S. Supreme Court. In 1937, in a decision specifically over
ruling the D.C. case, the Court upheld the Washington law as con
stitutional.10 The new position taken by the Court reflected a shift
8 Morehead v. Tipaldo, 298 U.S. 587.
9 Parrish et al. v. West Coast Hotel Co., pp. 1083—1090, 55 Pacific Reporter, 2d series.
10 West Coast Hotel v. Parrish, 300 U.S. 379 (Mar. 29, 1937).
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in the attitude toward certain social and economic ideas in the
Nation. The following excerpts from the majority opinion reveal
how it met the major contentions of the earlier opinions.
The principle which must control our decision is not in doubt. The
constitutional provision invoked is the due process clause of the Four
teenth Amendment. ... In each case the violation alleged by those attack
ing minimum-wage regulation for women is deprivation of freedom of
contract. What is this freedom? The Constitution does not speak of
freedom of contract. It speaks of liberty and prohibits the deprivation of
liberty without due process of law. In prohibiting that deprivation the
Constitution does not recognize an absolute and uncontrollable liberty.
This power under the Constitution to restrict freedom of contract has
had many illustrations. That it may be exercised in the public interest
with respect to contracts between employer and employee is undeniable.
It is manifest that this established principle is peculiarly applicable in
relation to the employment of women in whose protection the State has a
special interest.
One of the points which was pressed by the Court in supporting its
ruling in the Adkins case was that the standard set up by the District of
Columbia Act did not take appropriate account of the value of the serv
ices rendered. In the Morehead case, the minority thought that the New
York statute had met that point in its definition of a “fair wage” and
that it accordingly presented a distinguishable feature which the Court
could recognize within the limits which [the case] was deemed to present.
The Court, however, did not take that view and the New York Act was
held to be essentially the same as that for the District of Columbia. The
statute now before us is like the latter, but we are unable to conclude
that in its minimum-wage requirement the State has passed beyond the
boundary of its broad protective power.
The minimum wage to be paid ... is fixed after full consideration by
representatives of employers, employees, and the public. It may be
assumed that the minimum wage is fixed in consideration of the services
that are performed in the particular occupations under normal condi
tions.
There is an additional and compelling consideration which recent
economic experience has brought into a strong light. The exploitation of
a class of workers who are in an unequal position ... is not only detri
mental to their health and well-being but casts a direct burden for their
support upon the community. What these workers lose in wages the
taxpayers are called upon to pay. The bare cost of living must be met.
Our conclusion is that the case of Adkins v. Children’s Hospital, should
be, and it is, overruled.

With this decision on the Washington law in 1937, the validity
of minimum wage legislation was at last firmly established, and
considerable activity followed in this year and the next. Following
this decision, the attorneys general of Kansas, Minnesota, and
Puerto Rico and the corporation counsel of the District of
Columbia held their laws constitutional. In Arizona, New York,
and Wisconsin, the legislature reenacted minimum wage legisla
tion. In Massachusetts, the administration of the law was returned
83

to the Department of Labor and Industries. In other States, laws
that had been inactive for many years were reviewed and some
times reactivated. Minimum wage laws were enacted for the first
time in Kentucky, Louisiana, Nevada, Oklahoma, and Pennsyl
vania.

Fair Labor Standards Act—New Patterns

The decisive shift in legal and public opinion made possible
the enactment of a Federal law in 1938 with the stated objective
of achieving minimum wage levels that would maintain the
health, efficiency, and general well-being of workers. Although
this law—the Fair Labor Standards Act—was also subjected to
court tests, its constitutionality was definitely established in 1941
in the Darby case.11
The Federal act successfully introduced several innovations
in minimum wage legislation. Among these were the application
of the Federal act to men as well as to women and minors, a
statutory hourly minimum wage rate, and the inclusion of a
specific provision prohibiting wage differentials by age or sex.
The act also provided for industry committees to set rates higher
than the statutory minimum. Under the original act, the statutory
minimum was set at 25 cents an hour during the first year, to
rise to 40 cents an hour at the end of 7 years.
Another innovation in the Federal law was the requirement of
overtime pay: at least time and one-half the regular rate for
hours worked in excess of a specified number per week—44
hours during the first year, 42 during the second, and 40 there
after.
The law was amended in 1949, increasing the statutory mini
mum rate to 75 cents an hour, and dropping the industry wage
boards except for Pureto Rico and the Virgin Islands. President
Truman hailed the 1949 amendments as a “major victory in
our fight to promote the general welfare of the people of the
United States.”
Progress in State Laws
Immediately following the effective date of the Federal law,
Maine and Alaska in 1939 and Hawaii in 1941 enacted minimum
wage laws for the first time. Connecticut in 1939 reenacted its
law to make it applicable to men as well as to women and minors.
In the next few years, New York, New Hampshire, Massachu
setts, Rhode Island, and Puerto Rico also extended minimum wage
ii United States v. F. W. Darby Lumber Co., 312 U.S. 100 (1941).
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protection to men for the first time. Thus, a new trend in State
minimum wage legislation was started. In addition, during this
period, a number of States revised wage orders establishing
higher rates, or issued new orders establishing rates for women
and minors in industries or occupations not previously covered, or
amended their laws to establish a statutory minimum rate.
While the principle of setting statutory minimum rates was
not a new one, up to the time of the enactment of the Federal law
it was not a widely accepted one.12 No State, however, had enacted
an hourly statutory rate law. A statutory rate law had been
regarded with considerable skepticism. It was claimed that such
a law would not be flexible enough, either to provide for area,
industrial, or occupational differentials, or to revise the rates as
necessary to meet the cost-of-living changes. These arguments,
however, were later proved to be unfounded, and the principle
was to be generally adopted.
National War Labor Board

The matter of wages was an important one from the national
standpoint during World War II, covering the period between
1941 and 1945. In the early stages of development of a wage
stabilization policy, the National War Labor Board declared that
one of the minimum guarantees in considering wage issues should
be that “all workers shall receive wages sufficiently high to enable
them to maintain a standard of living compatible with health and
decency.” The Board issued an order in October 1942 giving
blanket approval to all wage increases in compliance with State
minimum wage laws and orders.

1950 to the Present
Social legislation in this period has shifted from measures that
merely alleviate the distress of poverty to those that would pre
vent poverty and rehabilitate individuals and families who are
poor, and provide for them the opportunity to earn an income
adequate for basic needs. Labor, management, and government
are working toward improvement in the economic well-being and
job security of all individuals, stressing the needs of certain
groups such as Negroes, youth, and older workers. The weight
of this interest can be measured in terms of the new and improved
social and economic laws enacted in this period, including mini
mum wage laws.
12 Six laws enacted earlier had established a daily or weekly minimum rate—Arizona,
Arkansas, Nevada, Puerto Rico, South Dakota, and Utah.
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Federal Amendments

The Fair Labor Standards Act was amended in 1955 to increase
the minimum wage to $1.00 an hour, effective March 1, 1956.
Additional amendments in 1961 extended coverage to new groups
of employees, and provided gradual increases for them from $1.00
to $1.25 an hour to be reached by September 3, 1965, while for
those previously covered the amendments provided for an im
mediate increase to $1.25.

Amendments in 1966 increased the minimum rate for pre
viously covered employment to $1.40 an hour starting February
1, 1967, and to $1.60 on February 1, 1968. The minimum rate for
employment brought under the act by the amendments is $1.00
an hour beginning February 1, 1967, with 15-cent annual
increases thereafter, reaching $1.60 on February 1, 1971. Certain
employment in agriculture was also brought under the act, with
the rate starting at $1.00 an hour on February 1, 1967, and
reaching $1.30 on February 1, 1969. Included among those em
ployees made subject to the act by the amendments were those in
schools, laundries, hospitals, restaurants, and hotels.

Since the original passage of this act in 1938, a common mis
conception has been that State laws would no longer be necessary.
Even with the 1966 amendments, however, over 11 million nonsupervisory workers are still not covered by the Federal law.
Between 1967 and 1971, many of the employees newly covered
by the amendments will be subject to higher rates and standards
set in State laws and will therefore remain under the jurisdiction
of the State. Further, it is estimated that, so far, less than 30
percent of these 11 million workers are subject to State law. Of
the 70 percent who are not covered, over a third are employed in
States which have no such laws; the rest are in States which have
such laws but who are not covered because of exclusions in the
laws, or because no wage rate has been established for a particu
lar industry or occupation.

Progress in State Legislation

Eleven States since 1950 have enacted minimum wage laws for
the first time. Also in this period, Nebraska enacted a law almost
50 years after it had repealed its first law, and practically every
jurisdiction that already had a law has adopted major improve
ments.
In 1955, Idaho, New Mexico, and Wyoming enacted laws for
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the first time, followed in 1957 by Vermont, in 1959 by North
Carolina, in 1964 by Michigan, in 1965 by Delaware, Indiana, and
Maryland, in 1966 by West Virginia, and, so far in 1967, by
Nebraska. Forty-one jurisdictions (39 States, Puerto Rico, and
the District of Columbia) now have minimum wage laws on their
statute books:
Louisiana13
Ohio
Alaska
Maine
Oklahoma
Arizona
Arkansas
Maryland
Oregon
Pennsylvania
Massachusetts
California
Colorado
Michigan
Puerto Rico
Connecticut
Minnesota
Rhode Island
Delaware
Nebraska
South Dakota
District of Columbia
Nevada
Utah
Hawaii
Vermont
New Hampshire
Washington
Idaho
New Jersey
West Virginia
Kansas 13
New Mexico
Wisconsin
Indiana
New York
Wyoming
Illinois 13
North Carolina
Kentucky
North Dakota
Eleven States are still without minimum wage laws; and
among those with laws, some have rates that are so low as to
make them ineffective, and three13 have laws on the books but
no minimum rates in effect.

Application of the Laws

Since the Federal law was passed in 1938, 17 laws which
formerly applied only to women and minors have been extended
to men as well—by reenactment, supplementary legislation, or
amendment. In 1966, the District of Columbia (through the 89th
Congress) and New Jersey enacted laws that establish a statutory
rate, set premium pay for overtime work, and applied to both
men and women. In New Jersey, the former wage board law,
applying to women and minors only, was retained. Kentucky and
South Dakota extended their existing laws to men. In 1967,
Nebraska enacted a law that applies to both men and women. In
addition, Delaware, Hawaii, Idaho, Indiana, Maryland, Michigan,
New Mexico, North Carolina, Vermont, West Virginia, and
Wyoming, enacting minimum wage laws for the first time, made
them applicable regardless of sex. Twenty-nine laws now apply to
both men and women; they also apply to minors except as noted:
13 Illinois, Kansas, and Louisiana have wage board laws, but no minimum wage rates are in
effect in any of them. These three laws, therefore, will not be included in the analysis that
follows.
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Alaska
Connecticut
Delaware
District of Columbia
Hawaii
Idaho
Indiana11
Kentucky
Maine
Maryland

Massachusetts
Michigan14
Nebraska
Nevada
New Hampshire15
New Jersey15
New Mexico
New York
North Carolina16
North Dakota

Oklahoma14
Pennsylvania15
Puerto Rico
Rhode Island
South Dakota
Vermont
West Virginia
Washington15
Wyoming14

Methods of Setting Rates

The practice of setting rates by statute has continued since
1939, and by now 28 State laws establish rates in this fashion:
Alaska
Maryland
North Carolina
Arkansas
Massachusetts
Oklahoma
Connecticut
Pennsylvania
Michigan
Delaware
Nebraska
Puerto Rico
District of Columbia
Nevada
Rhode Island
Hawaii
New Hampshire
South Dakota
Idaho
New Jersey
Vermont
Washington
Indiana
New Mexico
Maine
West Virginia
New York
Wyoming
Of the 28, 18 (those in Alaska, Arkansas, Delaware, Hawaii,
Idaho, Indiana, Maine, Maryland, Michigan, Nebraska, Nevada,
New Mexico, North Carolina, Oklahoma, South Dakota, Vermont,
West Virginia, and Wyoming) are statutory rate laws that do 'not
include authority for establishing industry wage boards.
The other 10 laws (those in Connecticut, the District of Colum
bia, Massachusetts, New Hampshire, New Jersey, New York,
Pennsylvania, Puerto Rico, Rhode Island, and Washington) are
combination statutory rate and industry wage board laws. These
are States where the industry wage board procedure was used
successfully for many years and when the States adopted a statu
tory minimum, they retained the wage board method as a supple
mentary device for setting wages. Under some of these laws, wage
boards may recommend minimum rates higher that the statutory
14 Law does not apply to minors under 18.
15 In New Hampshire, New Jersey, and Washington, wage board procedure applies to
women and minors only; the statutory minimum wage applies to men, women, and minors in
New Hampshire, and to men and women 18 years of age and over in New Jersey and
Washington. In Pennsylvania, the 1961 law, providing both wage board procedure and a statu
tory rate, applies to men, women, and minors. Howiever, under a 1937 law still in effect, wage
orders may be issued for women and minors only for certain industries.
16 Law does not apply to minors under 16.
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rate, or rates for categories of employees exempted from the
statutory rate, and they may also recommend supplementary
standards for fringe benefits. At present, however, the principal
use of these wage boards is to recommend supplementary standards
and the incorporation of the statutory rate in the appropriate
wage orders.
The remaining 10 of the 38 operative laws are those that still
provide for industry wage board procedure only, and each has
one or more wage orders in effect:
Kentucky
Arizona
Ohio
California
Minnesota
Oregon
Colorado
North Dakota
Utah
Wisconsin
Wage orders most frequently cover occupations in laundry and
dry cleaning, retail trade, restaurants, hotels, public housekeep
ing, beauty service, and manufacturing, including canning and
packing. Occupations less frequently covered include those in
clerical and technical fields, medical services, amusement and
recreation, outside sales work, and in private households and
agriculture.
As to the actual rates set, two laws establish statutory minimum
wages higher than the current $1.40 an hour set in the Federal
law—Alaska at $1.90 an hour17 and New York at $1.50 an
hour.18 Massachusetts set a rate equal to the Federal—$1.40 now
and $1.60 effective February 1, 1968; the District of Columbia,
New Jersey, and New Mexico have starting rates of $1.25 to rise
to $1.60 in the District of Columbia and New Mexico and to $1.50
in New Jersey by 1969. Ten other laws have rates of $1.25 an
hour; and one other sets $1.10 to reach $1.30 by January 1, 1969.
Eleven, mostly among the recently enacted laws, set rates of $1.00
an hour. Among the States using the wage board procedure as the
sole method of establishing minimum rates, none have so far issued
orders requiring rates equal to or higher than the Federal mini
mum rate. But California and Wisconsin set the same rate ($1.30
and $1.25 an hour, respectively) in all wage orders, covering
every occupation. Three others—Colorado, North Dakota, and
Oregon—have one or two wage orders requiring payment of at
least $1.25 an hour.
Setting rates by statute has proved to be an effective method of
providing coverage. One of its virtues is the speed with which
minimum wage protection can be extended to large numbers of
workers. For example, Delaware, Maryland, and Indiana, passing
17 The Alaska law requires payment of 50 cents an hour higher than the Federal minimum
wage.
18 The New York rate will rise to $1.60 to equal the Federal rate on February 1 1968.
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laws for the first time in 1965, immediately provided a floor for
wages for between 30 and 75 percent of the employees in those
States who were not subject to the Federal law. On the other
hand, several States which for 30 or 40 years have had wage
board laws only, still cover but a fourth or less of such workers.
In addition, contrary to earlier belief, both the Federal and State
legislatures have revised the statutory rates as the need arises.
There have been four maj or revisions of the Federal rate. Most of
the State laws have made revisions in the rate on the average of
every 3 years. Both State and Federal laws have also extended
coverage from time to time.
Premium Pay for Overtime Work
Consideration was given in 1964 by the Congress to increasing
the premium pay for overtime under the Federal law as a
means of reducing unemployment.

To illustrate the extent of overtime work, the U.S. Department
of Labor 19 developed data which indicated that some 621J million
overtime hours were worked in a single week of March 1964 by
employees subject to the provisions of the Fair Labor Standards
Act. The study indicated that this could be translated into U/i
million full-time jobs. The conclusion, therefore, was that “a sub
stantial financial deterrent” is needed to discourage overtime and
to encourage employers to hire workers even where an emergency
does not exist.
So far, the States have not generally adopted the principle of
statutory overtime. Only eight States and the District of Columbia
have such provisions in their minimum wage laws. The laws of
Alaska, the District of Columbia, Hawaii, Maine, Massachusetts,
New Jersey, and West Virginia require payment of at least time
and one-half the regular rate for hours in excess of a basic work
day or workweek specified in the law (40 hours a week in Hawaii,
New Jersey, and Massachusetts, 48 hours a week in Maine and
West Virginia, and 8 hours a day or 40 a week in Alaska). In the
District of Columbia, overtime is required after 42 hours (40
hours beginning October 15, 1967). Arkansas and Nevada also
have overtime pay provisions; the laws of both States require
overtime pay of at least time and one-half the regular rate—in
Arkansas after 8 hours a day, and in Nevada after 8 hours a day
or 48 a week. (The minimum wage provisions in Nevada apply to
men, women, and minors, but the overtime provision applies only
19 “An Evaluation of the Minimum Wage and Maximum Hours Standards of the Fair Labor
Standards Act/* January 1965, p. XI.
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to women and girls; in Arkansas all provisions of the law apply
only to women and girls.) In about a dozen other jurisdictions,
certain wage orders require extra pay for overtime work, although
there is no specific requirement in the minimum wage law.

For the Future
Recent thinking places emphasis on labor legislation for the
future that will develop and protect human resources. The Council
of Economic Advisers notes that “investment in human resources
... is a means to rising living standards, to greater opportunity
for individual achievement, and to the abolition of poverty.”20
Germane to this discussion of minimum wage legislation is the
fact that millions of family heads, although they are employed full
time at steady jobs, are unable to earn enough to keep their fam
ilies above the poverty level. In March 1965, it was found that
of the 34 million persons counted on the poverty roster, 1^2
million were full-time male workers and one-half million were
women workers; these 2 million family heads were responsible for
more than 6 million children. Several thousand more families
without children were also numbered among the working poor.
Over 50 percent of these fully employed poor people were laborers,
service workers, or farmers.21

What does this information mean as far as State minimum wage
legislation is concerned? It means that a step toward easing
the burden of those living in poverty could be taken by (1) en
acting such legislation in the States not having such laws or
reactivating or reenacting laws in the States currently having
laws but under which no wage rate is in effect; (2) making
applicable to men the laws now applicable only to women and
minors; (3) eliminating the exemptions in present laws, or, where
appropriate, issuing wage orders to cover all industries; and (4)
raising the minimum rate to the Federal level.
Of the 11 States still without minimum wage laws, 10 have
never had such a law. The other, Texas, enacted a law in 1919
but repealed it in 1921. The three States having laws but no rates
in effect have had these laws on their books for 30 or 40 years.
20 Economic Report of the President, January 1966, p. 110.
21 Mollie Orshansky. “Recounting the Poor—A Five Year Review,” Social Security Bulletin,
U.S. Department of Health, Education, and Welfare, April 1966, pp. 20-37.
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As to exclusions, in many instances the laws exclude the very
workers who need protection the most. Nearly all of the 38 opera
tive laws contain too many industrial or occupational exemptions,
or else, in the case of the wage board laws, wage orders have been
issued for far too few occupations or industries. The most fre
quently excluded workers are those in agriculture, domestic serv
ice, restaurants, hospitals, and amusement places, outside sales
men, and taxicab drivers. In addition, many laws exempt all small
businesses.

Increasing the minimum wage rate would help achieve the
original goal of all minimum wage legislation—that is, provide
a sound wage floor for wage earners. A nonfarm family of
four persons is currently defined as poor when its annual in
come is less than $3,130.22 Currently, only 5 of the 38 opera
tive laws have a rate, now in effect or scheduled for the future,
that would yield an annual income above this level for a worker
paid at the minimum.23 In Alaska, at the minimum rate of $1.90
an hour, the worker’s annual income would be $3,800; in the
District of Columbia, New Mexico, New York, and Massachusetts,
the annual income will eventually reach $3,200. The remainder of
the laws would provide, if the worker is paid only the minimum,
an annual income much lower than the $3,130. The range of annual
incomes for the remainder of the laws would be $302.50 in Arkan
sas (where the minimum rate is $1.25 a day) to $3,000 in New
Jersey (where the minimum will eventually reach $1.50 an hour)
for full-time work. The majority of the laws would provide a mini
mum range of $2,000 to $2,500 or 20 to 36 percent below the 1964
poverty income level.
Improvement in minimum wage laws is consistent with today’s
war on poverty. As a tool for developing and protecting human
resources, adequate minimum wage legislation aims at eliminating
some of the negative conditions suffered by low wage earners. In
addition to eliminating poverty pay, such legislation would con
tribute to raising the bargaining power, increasing the mobility,
22 This is the 1964 poverty-income line as defined by the Social Security Administration,
which takes into account family size, composition, and the differences between living conditions
in urban areas and on farms. This definition is based on a minimum nutritionally sound food
plan designed by the Department of Agriculture for temporary or emergency use when family
eunds are limited. This subsistence plan is used to determine the minimum total income
equirements for different-sized families ; for example the 1964 poverty-income line for non
farm individuals was $1,540 and for a nonfarm family of seven or more was $5,090.
23 For this comparison it is assumed that a worker is fully employed for 40 hours a week
for 50 weeks during the year.
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and lifting the economic status of the worker. An adequate wage
gives dignity to the job and a feeling of self-respect and security
to the worker. In the words of Secretary Wirtz:
The question of [worker] security, in the last analysis, is directed to
the conscience. When all men are respected, each man is more secure.
When all men are able to reach a maximum of competence within their
own natural limitations, then each man enjoys a chance. And when each
man enjoys a chance, all men are secure.24

Chronology of Enactments
The following is a chronology of major enactments and court
and legal decisions in minimum wage legislation25 from 1912 to
March 1967.
1912

The first State minimum wage law enacted in Massachu
setts.

1913

Laws enacted in California, Colorado, Minnesota, Ne
braska, Oregon, Washington, and Wisconsin.26
Law enacted in Utah—set daily statutory minimum.

1915

Law enacted in Arkansas—set daily statutory minimum.
Law enacted in Kansas.

1917

Law enacted in Arizona—set weekly statutory minimum.
Oregon law held constitutional by U.S. Supreme Court.

1918

Law enacted in the District of Columbia.

1919

Laws enacted in North Dakota and Texas.
Law enacted in Puerto Rico—set weekly statutory mini
mum.
Nebraska law repealed.

1921

Texas law repealed.

24 “Worker Security in a Changing Economy ... A Prefatory Note/’ Monthly Labor
Review, June 1963, vol. 86, no. 6, p. 613.
25 This outline shows only laws enacted for the first time or amendments affecting applica
tion of the law to men, and establishment of statutory minimum and overtime. Since all laws
enacted between 1912 and 1938 applied to women and minors only, and established minimum
rates by industry wage board procedure only except as noted, this information is not shown
with each enactment during this period. The status of minors under these laws is not shown.
After 1938, however, as the States have adopted provisions similar to the FLSA applying to
both men and women, setting minimum hourly rates or of setting premium pay for overtime,
these enactments are noted. Major court decisions or opinions of the Attorney General are
shown only when the decision or ruling is on the constitutionality of an entire law or its
application to certain classes of workers—men, for example.
26 Statements beginning “Laws enacted in . . .” mean the State enacted the law for the
first time; thereafter, amendments or repeal of laws will be preceded by the State name.
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1923

1924

1925

1927
1929
1933

1934
1935
1936

1937

Law enacted in South Dakota—set weekly statutory mini
mum.
The District of Columbia law held unconstitutional by U.S.
Supreme Court.
Puerto Rico law held unconstitutional by Puerto Rico
Supreme Court, on the basis of the D.C. decision.
Wisconsin law held unconstitutional by Federal district
court, on the basis of the D.C. decision.
Arizona law held unconstitutional by U.S. Supreme Court,
on the basis of the D.C. decision.
Kansas law held unconstitutional by State supreme court,
on the basis of the D.C. decision.
Minnesota law held unconstitutional by Attorney General’s
opinion, on the basis of the D.C. decision.
Wisconsin enacted a new law.
Arkansas law held unconstitutional by U.S. Supreme Court,
on the basis of the D.C. decision.
Utah law repealed.
Laws enacted in Connecticut, New Hampshire, New Jersey,
New York, and Ohio.
Law enacted in Illinois with an expiration date of July 1,
1935.
National Industrial Recovery Act enacted.
Utah enacted a law to take the place of the law repealed
in 1929—provided wage board procedure. (Former law
set daily statutory minimum.)
Massachusetts enacted mandatory law, repealing former
“recommendatory” law.
National Industrial Recovery Act held unconstitutional by
U.S. Supreme Court.
Law enacted in Rhode Island.
New York law held unconstitutional by U.S. Supreme
Court.
Washington State law held constitutional by U.S. Supreme
Court, reversing its decision in the D.C. case.
Law enacted in Pennsylvania.
Law enacted in Nevada—set daily statutory minimum and
premium pay for overtime, in emergencies.
First law applicable to men as well as women enacted in
Oklahoma. (But see 1939.)
Arkansas, Minnesota, the District of Columbia, and Puerto
Rico laws held constitutional by the opinion of the re
spective Attorney General, on basis of the Washington
State decision.
New York enacted a law to take the place of the law de
clared unconstitutional in 1936.
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1938

1939

1941

1942

1944
1945

1946
1949

Arizona enacted a law to take the place of the law declared
unconstitutional in 1925—provided wage board proce
dure. (Former law set weekly statutory minimum.)
Wisconsin enacted revised law.
Kansas law held constitutional by Attorney General’s Opin
ion, on the basis of the Washington State decision (but
law inoperative, since no rates are in effect).
Law enacted in Kentucky.
Law enacted in Louisiana (but law inoperative, since no
rates are in effect).
Federal Fair Labor Standards Act enacted—applied to men
and women and set hourly statutory minimum and pre
mium pay for weekly overtime.
Oklahoma law held unconstitutional in its application to
men on the basis of a technical defect in the law (but,
in fact, entire law inoperative thereafter).
Law enacted in Alaska—applied to women and set a weekly
statutory minimum.
Law enacted in Maine—applied to women and authorized
wage orders for the fishpacking industry only.
Connecticut wage board law reenacted to apply to men.
Federal Fair Labor Standards Act held constitutional by
U.S. Supreme Court.
Law enacted in Hawaii—applied to men and women, set
hourly statutory minimum and premium pay for weekly
overtime.
Puerto Rico enacted revised law—applied to men and
women.
Executive Order 9250 issued to permit the National War
Labor Board to approve certain wage increases includ
ing those to “eliminate substandards of living.” -The
Board interpreted such increases to include those author
ized under State minimum wage laws during the war
emergency.
New York wage board law amended to provide “supple
mentary protection” for men.
Rhode Island wage board law amended to apply to men.
Illinois enacted revised law (and although later the law
was held constitutional, it has been inoperative because
of technical defects).
Nevada law amended to set hourly statutory minimum.
Massachusetts wage board law amended to apply to men.
New Hampshire law amended to set hourly statutory mini
mum for men and women. (Retained former wage board
procedures for women.)
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1951
1955

1956

1957
1959

1960

1961

1964
1965

Massachusetts law amended to add hourly statutory
minimum.
Connecticut law amended to add hourly statutory minimum.
Laws enacted in Idaho, New Mexico, and Wyoming—ap
plied to men and women and set hourly statutory mini
mum.
Alaska enacted a new law—applied to men and women and
set hourly statutory minimum and premium pay for
daily and weekly overtime. (Repealed former weekly
statutory rate law for women.)
Rhode Island enacted a new law—applied to men and
women and set hourly statutory minimum. (Retained
former wage board law for men and women.)
Puerto Rico enacted a new law—applied to men and women
and set varying hourly statutory minimums and pro
vided industry wage board procedure. (Repealed former
wage-board law.)
Law enacted in Vermont—applied to men and women and
set hourly statutory minimum.
Law enacted in North Carolina—applied to men and
women and set hourly statutory minimum.
Maine enacted a new law—applied to men and women and
set hourly statutory minimum. (Replaced former wage
board law for women in the fishpacking industry.)
Washington enacted a new law—applied to men and women
and set hourly statutory minimum and premium pay for
daily and weekly overtime. (But see 1961.) (Retained
former wage board law for women.)
New York enacted a new law—-applied to men and women
and set hourly statutory minimum and provided industry
wage board procedure. (Repealed former law.)
Massachusetts law amended to set premium pay for weekly
overtime.
Pennsylvania enacted a new law—applied to men and
women and set hourly statutory minimum and provided
industry wage board procedure. (Retained former wage
board law for women.)
Washington law amended to repeal overtime provisions
that had been declared unconstitutional in 1960 by the
State supreme court.
Law enacted in Michigan—applied to men and women and
set hourly statutory minimum.
Laws enacted in Delaware, Indiana, and Maryland—applied
to men and women and set hourly statutory minimum.
Oklahoma enacted a new law—applied to men and women
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1966

1967

and set hourly statutory minimum. (Replaced former
inoperative wage board law for women.)
Nevada and North Dakota laws amended to apply to men.
Maine law amended to set premium pay for weekly over
time.
Law enacted in West Virginia—applied to men and women
and set hourly statutory minimum and premium pay for
weekly overtime.
Kentucky and South Dakota laws amended to apply to men.
New Jersey enacted a new law—applied to men and women
and set hourly statutory minimum and premium pay for
weekly overtime. (Retained former wage board law for
women.)
The District of Columbia law amended to apply to men, set
an hourly statutory minimum, and premium pay for
weekly overtime, provided wage board procedure.
Nebraska enacted a new law (almost 50 years after it
repealed its first law)—applied to men and women and
set hourly statutory minimum.
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WAGE PAYMENT AND WAGE
COLLECTION
“I AM WORKING in a restaurant as a waitress for 9 hours every day
but am being paid for only 8 hours a day. Can’t I get paid for all hours I
actually work?”

“I WAS A MECHANIC in a gas station and quit my job. The employer
refused to pay me my wages due for the previous two weeks; he said I would
have to wait 2 more weeks for the money due me. I have waited 3 weeks, but
still have not been paid. I called my employer again and he said that since I
had quit without notice, he could not pay me yet.”

“I WAS HIRED during the Christmas season at a retail store at $1.00 an
hour. Immediately after Christmas, my wages were reduced to 60 cents an
hour without any notice. Can my employer do this?”
“I HAD BEEN WORKING for a branch office in this city whose main
office was in another State. The branch office folded up 4 weeks ago and I
have not yet been paid the money due me.”
“I AM SUPPOSED to work a 6-day week, but, for the last 3 weeks, I have
been asked to work on Sundays also, which I did, but have not been paid for
this extra day’s work.”

These complaints and others like them are heard by numerous
State labor departments throughout the country. Behind such
complaints lie many causes. Sometimes the employer dies or his
business fails. Pressed by other obligations, an employer may ask
a worker to forego part of his wages or to “wait until next
week.” Sometimes there is a genuine misunderstanding between
the employer and the employee as to the wages due. Sometimes
the employer is financially irresponsible, just careless, or
dishonest.
What protections are offered to employees in such cases? It
depends a great deal on the laws of the State in which they live.
If they live in a State in which there is a comprehensive wage
payment law administered by the State department of labor
with authority to assist the worker in the collection of claims for
wages due, it is usually a relatively simple matter to straighten
out the problem. The commissioner of labor may be able to
adjust the difficulty through a personal telephone call or by calling
on the employer. If this does not bring about a settlement, he
may take an assignment of the wage claim from the employee and
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bring suit as if it were his own claim, with little or no expense
to the worker.
If, however, the employee lives in a State in which the wage
payment law covers only a few industries, or covers only certain
groups of employees, or where the law does not have any pro
vision for the assignment of wage claims, the problem is less
easy to settle. It may even be necessary for the worker to take
his case to court. But any worker hesitates to run into the high
costs and long delays in such a procedure. Some, in any case, are
too timid; others perhaps do not even know how to take the
first step.
Morally and legally the worker is entitled to the wages he has
earned. Wage payment and wage collection laws are intended to
insure that wage earners receive their pay regularly, in full and
without delay. To the individual worker, the loss of a week's
wages may bring want and privation. Not only the worker but
the community suffers—the landlord, the grocer, the doctor, and
anyone else who has extended credit to the wage earner.

First Wage Laws
The first laws in the United States dealing with wages were
those setting maximum wage rates and imposing fines on the
employers who exceeded these wages. In 1633, Massachusetts
passed a law under which carpenters, masons, and other master
workmen were not to receive more than 2 shillings a day. Other
colonies passed similar laws. However, these laws proved to be
ineffective. The workers even then wanted some voice in their
own working conditions. Many of them, rather than work under
such a law, preferred to leave their jobs, accept grants of land
from the Government, and make their living from their own
land.
At this time and until the industrial revolution, the Govern
ment was guided by the principle of laissez-faire, or noninter
ference with individual freedom. The doctrine of freedom of
contract, under which the employer and the worker could contract
as to working conditions, was developing.
In the 19th century, however, as the industrial revolution
progressed, conditions under which individuals were employed
changed. With the development of large industries, “freedom
of contract” between the employer and each employee was not
always feasible. The employer set the conditions of work and his
employees were usually obliged to accept them. Workers could
no longer make the choice of working for an employer or accept-
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ing grants of land, as they had in the previous century, since
there was no longer opportunity of getting free land close at
hand. Working conditions led to much dissatisfaction on the part
of the workers.
One of the common complaints of workers was that they did not
get their pay, or got it very irregularly. They expressed the
need for regulation of payment of wages by law. About 1875,
the Fall River unions in Massachusetts demanded a weekly pay
ment law. Employees presented their arguments to the legisla
ture, and with the support of the State bureau of labor statistics,
the first wage payment law in this country was passed in 1879.
This act required that “cities shall, at intervals not exceeding
seven days, pay all laborers who are employed by them ... if such
payment is demanded.” In 1886, this law was amended to extend
it to certain corporations. Other States followed the lead of
Massachusetts.

Company Stores
Another cause of bitter complaint by the workers of the 19th
century was the employer-owned “company store,” from which
employees had to purchase their food, clothing, and supplies. They
were forced to do this because they received pay in scrip nego
tiable only in the company store, feared employer reprisal if they
bought elsewhere, or the store was the only one within reach.
Merchandise sold in these stores was sometimes inferior and
was often higher in price than at other stores. In times of
economic stress, the employer often tried to recoup losses in the
productive branch of his business by boosting prices for goods
he sold to his workers.
Laws to eliminate such practices started in Pennsylvania in
1874, when an act was passed prohibiting manufacturing corpo
rations from selling commodities not manufactured by the cor
poration itself and prohibiting the sale of such goods upon land
owned by the corporation. An 1881 act prohibited every manu
facturing or mining company from selling merchandise or sup
plies to their employees for a greater profit than to nonemployees.
This was an attempt to prohibit indirectly the use of store orders
as wage payment. This act, however, was declared unconstitu
tional by the Pennsylvania Supreme Court in 1886.1 In delivering
the opinion, the judge declared that:
The act is an infringement likewise of the right of the employer and
the employee; more than this, it is an insulting attempt to put the
laborer under a legislative tutelage, which is not only degrading to his

1 Godcharles v.

Wigeman,

113 Pa. St. 431.
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manhood, but subversive of his rights as a citizen of the United States.
He may sell his labor for what he thinks best, whether money or goods,
just as his employer may sell his iron or coal, and every law that proposes
to prevent him from so doing, is an infringement upon his constitutional
privileges and consequently vicious and void.

The American Law Register and Review,2 in commenting on
this opinion, referred to it as containing “that tinsel-like specious
ness of epigram that is so often foisted on the world in place
of sound reason.” It continued:
But with all the deference possible under the circumstances, one may
well stop and inquire whether it is more degrading to be forced to labor
at wages barely sufficient to keep soul and body together, and then be
compelled to accept goods at exorbitant prices, instead of the needed
money, or to be freed from that oppression when unable to free oneself,
even if it be by the exercise of a little paternalism. Certainly most men
would prefer to be slaves of the public, rather than of a private individual
or corporation.

In 1891, Pennsylvania tried a new approach and passed an act
directly forbidding mining or manufacturing corporations to
operate company stores.
In the meantime, a different type of law began to appear as a
means of fighting the company store system. This was the re
quirement that payment to employees for their work or services
be made either in lawful money of the United States or by cash
order redeemable at face value in lawful money. New Jersey,
in 1877, was the first State to pass this type of law. Several other
States soon passed similar laws. One in Tennessee, passed in
1899, required all persons paying employees by store order to
redeem them on demand at face value in lawful money. This
law was contested the same year and declared constitutional. The
contrast between the decision in this case (Harbison v. Knoxville
Iron Co., 103 Tenn. 421) and the Godcharles decision in Pennsyl
vania 13 years before, is marked. The Harbison decision stated:
The legislature evidently deemed the laborer at some disadvantage,
under existing laws and customs, and, by this act, undertook to ameliorate
his condition in some measure by enabling him ... to demand and receive
his unpaid wages in money rather than in something less valuable. Its
tendency, though slight it may be, is to place the employer and employee
upon equal ground in the matter of wages, and, so far as calculated to
accomplish that end, it deserves commendation.
The act . . . is . . . intended and well calculated to promote peace and
good order, and to prevent strife, violence, and bloodshed. Such being the
character, purpose, and tendency of the act, we have no hesitation in
holding that it is valid, both as general legislation, without reference to
the State’s reserved police power, and also as a wholesome regulation
adopted in the proper exercise of that power.
2 As reported in “Factory Legislation in Pennsylvania: Its History and Administration,” by
J. Lynn Barnard. (The John C. Winston Co., Philadelphia, 1907.)
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Although such laws had been passed in a number of States, it
was clear that this system was continuing. A study on company
stores was made by the congressionally appointed U.S. Industrial
Commission in 1899-1901.
Samuel Gompers, president of the American Federation of
Labor, in testifying before this Commission, attacked the system
by calling it a “system of peonage, where a workman does not
receive wages for his labor, but something in kind.” He cited a
visit to Norwich, Conn., where in a village 4 miles from the city
limits he found that because of this system “weeks and weeks
and months and a year have passed where the workmen have not
received a dollar in wages. They are practically bound there. . . .
Under the system they can not move; they are deprived of the
right of American citizens, to move where they please. . . .”
Other testimony brought out the fact that in many company
stores goods were sold at excessive profits—in some cases even
100 percent, and that prices in some company stores were 25
to 40 percent more than elsewhere.
In view of the testimony given, the U.S. Industrial Commission
recommended that:
. . . More stringent legislation, as by providing that mining employers,
etc., may not run supply stores at all, must necessarily be determined by
the several States according to their local conditions. The company-store
acts now in existence are frequently evaded by the device of giving a
percentage on all purchases to the employer or paying commissions on all
collections from his employees. It may be difficult to devise a uniform
law touching such matters, but the attention of the State legislatures is
called to such evasions and the abuses arising therefrom.

Legislation
Many States had already passed such legislation, and the advice
of the Commission was taken by numerous other State legislatures
in the years following, so that by 1913, 44 jurisdictions had some
type of wage payment law. Thirty-one of these required wages to
be paid weekly, semimonthly, or monthly—usually semimonthly-.
Thirty-one of the laws provided for payment in lawful money, or
prohibited payment by scrip, or had both provisions. Eighteen of
the laws required prompt payment to the employee upon his dis
charge, under penalty of adding a percentage to the amount due
or continuation of wages for a period at the former rate.
Twenty-two of the laws included a provision for a maximum
holdover period, which ranged from 5 to 18 days. This term
describes the time lapse between the end of the pay period and
the payday.
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None of the 44 acts, however, offered protection for all workers;
usually they applied to specified industries, such as mining or
railroads, or to employers with a specified number of employees.
A very significant feature was added to the wage payment law
of Nevada in 1915, amended in 1921, giving its State labor com
missioner authority to taken assignment of wage claims from
workers and to bring court action, if necessary, on such claims for
workers financially unable to employ counsel. California and
Arkansas adopted a similar provision shortly thereafter, and they
were followed by other States. Soon the condition that the workers
had to be financially unable to employ counsel was no longer con
sidered desirable by some States; the concept was changed to
that of aiding workers regardless of their ability to pay for such
aid.
By 1940, all the jurisdictions had wage payment laws except
Delaware, Florida, and the District of Columbia, and the follow
ing 16 of these included wage collection provisions:
Arkansas
Nevada
Puerto Rico
California
New Hampshire
Utah
Hawaii
New Jersey
Washington
Illinois
New Mexico
Wisconsin
Indiana
New York
Michigan
Oregon
Most of these 16 authorized the labor commissioner to take assign
ments of wage claims from the worker. New Jersey, however,
provided a different method of giving such help to the worker—
this State set up a small claims court within its Department of
Labor and Industry for the collection of wages.

National Conferences on Labor Legislation
The importance of wage payment and wage collection laws as
well as all other types of labor legislation, was emphasized by the
National Conferences on Labor Legislation. At the first confer
ence, held in 1934, Miss Frances Perkins, the Secretary of Labor,
said:
We have a joint responsibility to the . . . wage earners of the United
States for the development of a program of labor legislation and a policy
which will be broad enough and flexible enough to meet the needs of those
wage earners wherever they live.. . .

Members and invited guests at these conferences included State
labor officials, union officials, and representatives of the Federal
Government and national organizations. The idea of these con
ferences was to pool experience in the administration of State
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labor laws, to explore the need for new legislation, and to
strengthen legislation already on the books.
At the second meeting of the conference in 1935, there was
discussion of the need for State legislation for the collection of
wages for the worker who had not been paid for services per
formed. A report of the Committee on Wage Payment and Wage
Collection, adopted at this conference, pointed out that the failure
of employers to pay wages owed was a widespread abuse and the
inability of workers to collect such claims through existing ju
dicial channels was a large and growing problem. The committee
felt that it was necessary to provide a means for hearings, adjust
ment, and enforcement of wage claims outside court procedure,
and that it was the duty of the State labor department to concern
itself with such matters by the establishment of better methods
to promote prompt payment of wage claims.
The committee also felt that the payment of wages in full,
in lawful money, and at stipulated short periods should be a basic
requirement, and that penalties should be provided against the
person as well as the assets of the employer. The report of the
committee was adopted by the conference.
The conference requested that the Secretary of Labor appoint
a committee of inquiry to attempt to develop proper types of
legislative remedies, to study further the findings and recom
mendations existing in this field, and to prepare, with other
interested groups, suggested language for the use of the States
in preparing their own bills.
The draft committee thereafter appointed by the Secretary
met with a like committee appointed by the International Associ
ation of Governmental Labor Officials. The suggested language
was endorsed by both organizations at their annual meetings in
1936. The major standards that were included were designed: (1)
to bring about payment of wages on regular paydays at semi
monthly intervals; (2) to assure prompt payment to workers sepa
rated from the payroll, thus freeing them to look for other jobs;
(3) to enable the State department of labor to render assistance
in collecting valid claims for wages due and unpaid, without ex
pense to the claimant and without undue delay.
The draft provided for application of its provisions to all pri
vate employers, whether corporations, partnerships, or individ
uals. Under the provisions dealing with assignment of wage
claims to the labor commissioner for collection, the bill suggested
a limit of $200 as a maximum for each claim, and restricted such
claims to persons who in the judgment of the commissioner are
entitled to his services and whose claims he deems valid and en
forceable in the courts. The commissioner would also be em-
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powered to join several claims against the same employer. Penal
ties were provided for violation.

Present Status
Since 1940, Delaware, the District of Columbia, Maryland, and
North Dakota passed comprehensive wage payment and wage
collection laws for the first time. Maryland retained its former
law applying to certain employees in specified industries; Dela
ware and North Dakota retained their earlier laws applying only
to railroad workers. A number of other States passed strengthen
ing legislation, such as extending coverage to additional em
ployees, or requiring payment of wages in lawful money, or
payment within a specified period if the employee quits or if he
is discharged. On the other hand, the law of Georgia was declared
unconstitutional in 1952 (G. C. Messenger v. State of Georgia,
Georgia Supreme Court No. 17936; 22 Labor Cases 67,148), and
North Carolina repealed its law. Only Florida has never enacted
such legislation.
As to workers covered, about two-thirds of the laws have com
prehensive or fairly comprehensive worker coverage, applying to
workers in most occupations. The remaining one-third have
limited coverage, applying only to certain groups of workers, or
to certain establishments employing more than a specified num
ber of employees. Five of these are extremely limited: the Iowa
law applies only to employees of mines, and the Nebraska and
South Dakota laws only to railroad workers. The Alabama law
applies to public service corporations engaged in transportation,
and the Mississippi law to employees of public service corpora
tions and factories; in these two States the laws are further
limited by applying only if 50 or more persons are employed in
the establishment.
Frequency of Payment
All of the laws except those of Idaho and Washington require
regular paydays. Thirty-three of the laws require payment at least
every 2 weeks or semimonthly; three others specify payment at
least monthly; and nine require weekly payment; in two, wages
must be paid on regularly scheduled paydays designated in
advance. Some of the laws—for instance, those of Massachusetts,
Nevada, North Dakota, Oregon, West Virginia—permit the em
ployee to enter into a mutual agreement for less frequent paydays
than the statutory requirement, and a few others, those of
Indiana, Iowa, and Massachusetts, require that the specified
standard need be met only on request of the worker.
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Forty of the laws provide for a holdover period. Computing a
payroll, of course, takes some time where a large number of
workers are employed, or where the payroll is made up at head
quarters in another State, or where wages must be figured on a
piece-rate basis. In 18 of the 40 laws, the holdover period ranges
from 5 to 10 days; in the other laws, the period is 12 to 35, usually
15 or 16 days.
Medium of Payment
Today the laws of 36 jurisdictions require that wages be paid
in lawful money (including checks), thus effectively prohibiting
payment by scrip or orders on company stores:
Alaska
Massachusetts
Oregon
Arizona
Michigan
Pennsylvania
Colorado
Minnesota
Puerto Rico
Delaware
Missouri
Rhode Island
District of Columbia
Montana
South Carolina
Hawaii
Nevada
Tennessee
Idaho
New Hampshire
Utah
Illinois
New Jersey
Vermont
Indiana
New Mexico
Virginia
Iowa
New York
Washington
Kentucky
West Virginia
North Dakota
Maryland
Oklahoma
Wyoming
Seven of these laws appear to require check cashing service if
the employees are paid by check. The Illinois law specifies that
checks are to be redeemable without discount “at the office or place
of business of such person, firm, or corporation.” The Washington
law requires a check to be payable “at the store or other place of
business of such firm, person, or corporation when the same is
issued. . . .” In Delaware, New Hampshire, and New Jersey,
checks must be drawn on banks where suitable arrangements are
made for cashing such checks without difficulty and for the full
amount. In Massachusetts, an employer who pays by check must
provide facilities for cashing such checks “at a bank or else
where,” without charge. In New York, the employer must furnish
proof of financial responsibility to the labor commissioner and
give reasonable assurance that employees can cash such checks
without difficulty and for the full amount.
The other 13 laws do not specify medium of payment. However,
five of these have provisions relating to scrip or payment in
goods. California prohibits outright the use of scrip. The
Arkansas law prohibits the use of scrip unless it is payable in
cash at the next regular payday. The Texas law specifies that the
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Table 2.—Major provisions of State wage payment and wage collection laws,
March 1967
Laws include requirements for prompt
payment of wages in case of—
State

Alabama
Alaska
Arizona
Arkansas

California
Colorado
Connecticut
Delaware
District of
Columbia
Florida
Georgia _____
Hawaii
Tda.ho
Illinois
Indiana.

Iowa
K an sa.s

Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi__
Missouri
Montana ____
Nebraska
Nevada.

New Hampshire
New Jersey__
New Mexico
New York
North Carolina _
North Dakota _
Ohio
Oklahoma___
Oregon
Pennsylvania _
Puerto Rico
Rhode Island

South Carolina
South Dakota
Tennessee

X
X
X
X
X
X
X
X
X
(2)
(2)
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
(2)
x
X
X
X
X
X
X
X
X
X

Industrial
dispute

Lawful
money

Discharge

Quitting

X
X
(*)
(’)
X

X
X
X
X
X
X
X

X
X

X

X
X
X
X

X
X

X
(2)
(2)
X
X
X
X

X

X

X

X

X

X

X
X

X
X

X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X

X

X
(2)
(2)
X
X
X
X
X
X
X
X
X
X
C)
X
X

X
X
X
X
X
(2)
X
C)
X
X
X
X
X
X

X
X
X
X
X
X
X
X
(2)
X

X
X
X
X
X
X
X

X

X

X

X
X
X

X

X
X

X
X

X

X
X

X
X

X

X
X
X
X

1

Regular
payday

Specific
authority
to take
Absence assignment
of unpaid
on
wage
payday
claims

X
X
X
X

X
X

X
X
X
X
X
X

X

X
X
X
X
X
X

X

See footnotes at end of table.
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X
X
X
X

X

X
X
X
X
X

X
X
X
X

X
X
X
X

Table 2.-—Major provisions of State wage payment and wage collection laws,
March 1967—Continued
Laws include requirements for prompt
payment of wages in case of—
State

Texas
Utah
Vermont
Virginia
Washington
West Virginia _
Wisconsin
Wyoming

Regular
payday

Lawful
money

X
X
X
X

C)
X
X
X
X
X

X
X
X

X

Discharge

Quitting

X
X
X
X
X
X
X
X

X
X
X
X
X
X
X

Industrial
dispute

Specific
authority
to take
assignment
Absence of unpaid
on
wage
payday
claims

X
X

X

X
X
X
X
X
X

X

1 No provision for lawful money, but special provisions relating to payment by scrip.
2 No law.

employer is to redeem scrip in lawful money on “a regular pay
day.” The Mississippi law prohibits the discounting of trade
checks, while the Ohio law specifies that payment in goods at
higher than reasonable or current value is subject to penalty.
Workers Separated From the Payroll

Thirty-seven laws require prompt payment of wages to workers
who quit and 42 require similar prompt payment upon discharge.
In these laws, “prompt” means at once, within a few days, or on
the next regular payday. Nineteen of the laws contain special pro
visions for payment of wages to workers who are absent on pay
day, and 20 jurisdictions require that employees who cannot work
because of an industrial dispute shall be paid on the next regular
payday.
Posting and Recordkeeping

The laws of 17 States 3 require that emnloyees be informed,
either by posted notice or in writing, of the time and place of pay
ment of wages. Ten of the laws require employers to keep accurate
records of the hours worked and the amount of wages paid:
New Hampshire
New York
Alaska
Rhode Island
Delaware
New Jersey
Utah
New
Mexico
Hawaii
Maine
The provision requiring a posted notice of time for and place of
payment is of help in assisting the State labor departments in
3 Alaska, Arizona, California, Colorado, Delaware, Hawaii, Illinois, Montana, Nevada, New
Hampshire, New Jersey, New York, Pennsylvania, South Carolina, Tennessee, Utah, Wyoming.
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their efforts to accustom employers to meet their payroll obliga
tions regularly and promptly. The keeping of accurate records of
hours worked and wages paid is of considerable help in settling
disputes over the amount of wage claims. Another provision of
importance to the worker is that which requires a summary of the
wage payment law, or a copy of the law, to be posted in the place
of employment. This enables the worker to be familiar with the
protections offered by the law.

Wage Collection Provisions
Specific statutory authority to the administrative agency (usu
ally the labor department) to use legal procedures to assist workers
in collecting unpaid wages is now included in the laws of 26
jurisdictions:
Alaska
Maryland
Oregon
Arkansas
Michigan
Pennsylvania
Montana
California
Puerto Rico
Connecticut
Nevada
Rhode Island
Delaware
New Hampshire
Utah
New
Jersey
District of Columbia
Virginia
Hawaii
New Mexico
Washington
Illinois
New York
Wisconsin
Indiana
North Dakota
The wage collection laws of 24 of these jurisdictions authorize
the department to take assignment of wage claims that it
believes are valid and enforceable.4 Under this procedure, the
worker signs over his claim to the commissioner who, if necessary,
brings a suit on it exactly as if it were his own claim. Under
almost all of these laws the full amount of the settlement or re
covery is paid over to the worker without a deduction or collec
tion charge. Under 12 of the 26 laws, the department’s authority
is limited either to claims not exceeding a specified amount, or to
claims of persons who are financially unable to employ counsel or
both. Eight of the laws place a limitation on the amount of the
claim that may be assigned. These are limited to: $200 in Ar
kansas and Wisconsin; $300 in Illinois and New Jersey; $400 in
Utah; $499.99 in Indiana; $500 in North Dakota; and $2,500 in
Alaska. Six (including two of the above eight) provide that the
commissioner may take assignment of wage claims only when the
worker is financially unable to employ counsel: Arkansas, Illinois,
Michigan, Nevada, New Mexico, and Washington. None of the
laws, however, require that the worker be indigent before the
commissioner may assist him in collecting his wages. In some
4 In the District of Columbia, the law gives this authority to the D. C. Commissioners, who
have delegated it to the Minimum Wage and Industrial Safety Board.
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States, the commissioner may determine whether the worker is
entitled to his services.
In New Jersey, the Commissioner of Labor and Industry may,
upon written claim for wages being filed by an employee against
an employer, investigate such claim and hold a hearing at which
the defendant shall be summoned, witnesses subpoenaed, and testi
mony taken. The commissioner is authorized to make a decision
or award where the sum in controversy does not exceed $300.
Such decision or award becomes a judgment when filed with the
court of common pleas in the county where the defendant resides.
In Puerto Rico, the Secretary of Labor is authorized to collect
from employers, the amount of any claim for “salaries or other
compensation, right, or benefit,” due a worker “under present
labor legislation, as a result of the Department of Labor’s admin
istrative or judicial actions.”
Procedure in Handling Complaints

The method of handling complaints concerning violation of the
law varies from State to State depending on the provisions of the
law and the extent of the labor department’s authority. Most
States follow a rather simple procedure, usually including these
steps: (1) the worker files his complaint with the commissioner
by coming into the office, telephoning, or writing a letter; (2) the
employer is notified of the claim by the labor department; (3) the
department checks on the facts in the case; (4) both parties are
given an opportunity to be heard; and (5) the department deter
mines whether a violation of the wage payment law has occurred.
In some States, one or more additional steps are authorized: de
termining the amount of wages due the claimant; if prosecution
is decided upon, preparing the case for the prosecution and, as
indicated earlier, taking assignment of the wage claim and insti
tuting civil proceeding for recovery. Every effort is made to
settle cases without recourse to court action.
A few States have one or more persons assigned to work full
time in handling wage claims. In other States, this work is
handled on a part-time basis by the commissioner or members of
his staff, or by the same personnel that administer the State mini
mum wage law.
The value of the provision which gives the labor commissioner
authority to take wage claim assignments is reflected in the
amount of wages that some of these report as collected. California
reported that it collected more than four and a half million dollars
during fiscal year 1965. Illinois collected $177,086 for the calendar
year 1965. Oregon collected $129,839 during the biennium July
1962-64. New York collected $448,232 for the calendar year 1966.
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In North Dakota, where the law became effective July 1965, 22
claims were filed with the department in the first four months.
Thirteen of these claims totaling $725 were settled through the
department; the other nine, amounting to $1,193, were still being
processed at the time of the report.
Even in those States where the labor commissioner does not
have specific statutory authority to take assignment of wage
claims, but where the labor department gives assistance under its
general authority to promote the welfare of workers and to ad
minister the labor laws, substantial amounts of unpaid wages
have been collected. Texas reported that it collected $180,652 for
the biennium ending August 31, 1964; Colorado reported a total
of $137,806 for the fiscal year ending June 1966.
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PREVAILING WAGES
The “Eight-Hour Laws” applying to certain, workers under
public contracts (see p. 131) were the forerunners of the “pre
vailing wage” laws. As early as 1891, Kansas passed a law provid
ing that the rate of wages in the locality where the work would
be performed should be paid to laborers, workmen, and mechanics
employed by contractors or subcontractors in the performance of
any contract of the State, county, or other subdivision of the State.
New York passed a similiar law in 1897. It was declared invalid
in 1901. Other States that passed such laws in the early years
of this century were: Oklahoma, 1909; Idaho, 1911; Arizona, 1912;
New Jersey, 1913; and Massachusetts, 1914.
Regulation of wages for public works employees reached the
Federal level in 1931, when, on March 3 of that year, the DavisBacon Act was approved. This act, as amended in 1935, requires
every contract in excess of $2,000 for the construction, alteration,
or repair of any public building of the United States to include
a provision for payment to all laborers and mechanics employed
on the contract at the prevailing wage rate as determined by the
Secretary of Labor for work of a similar nature in the locality.
Following this act, a number of States enacted laws, so
that by March 1967, 37 States 1 had statutory provisions requiring
payment of prevailing wages on public works:
Alaska
Maine
Oklahoma
Arizona
Maryland
Oregon
California
Massachusetts
Pennsylvania
Colorado
Michigan
Rhode Island
Connecticut
Missouri
Tennessee
Delaware
Montana
Texas
Florida
Nebraska
Utah
Hawaii
Nevada
Washington
New Hampshire
Idaho
West Virginia
New Jersey
Illinois
Wisconsin
Indiana
New Mexico
Wyoming
Kansas
New York
Ohio
Kentucky
1 In the District of Columbia, the Federal Davis-Bacon Act applies.
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In general, these acts provide that where the State or a sub
division is a party to a contract for specified kinds of public works,
the mechanics, laborers, and other workmen employed on the
project must be paid the prevailing wages in the area for similiar
work.
Many of these laws apply to contracts for the construction,
alteration, or repair, including painting and decorating, of public
buildings. Some restrict coverage to bridge and highway construc
tion. Some apply to contracts for any public works. Some apply to
contracts let by the State, county, municipality, or any other
public agency, while others are limited to contracts awarded only
by the State.
The Maryland law, however, does not have statewide applica
tion, applying only to contracts let by the State Roads Commission
in Allegany, Garrett, and Washington Counties, and to public
works in Prince George’s County.
A number of States specify that the law shall apply only to
contracts if more than a specified amount is involved; this amount
ranges from $1,000 in Arizona and Rhode Island to $25,000 in
Kentucky and Pennsylvania.
The scope of these laws also varies. A few consist only of a
provision that workers on public work shall not be paid less than
the prevailing wage rate paid for similar work in the locality.
No administrative provisions or penalties are included. Others
establish in detail how determinations shall be made, who shall
make them, what criteria shall be used, what penalties shall be
imposed for violation, including fines, jail sentences, and, not
infrequently, blacklisting provisions under which violating con
tractors may be barred from receiving future contracts for a speci
fied number of years. Other provisions often deal with discrimi
nation in hiring or employment by reasons of race, color, creed,
or religion; how wages shall be paid, i.e., by cash or check and
how often; what records shall be kept; what notices shall be
posted, and where; and what bonds shall be furnished guarantee
ing the faithful performance of the contract work and the proper
payment to employees of the required wages. A few of the States
provide that, in the event of a dispute over the validity of a pre
vailing wage determination, the controversy may be taken to the
courts for review.
In 24 of the States requiring payment of prevailing wages, the
labor commissioner is empowered to determine them:
Florida
Kentucky
Arizona
Maine
Connecticut
Hawaii
Idaho
Massachusetts
Delaware
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Michigan
Missouri
Nevada
New Hampshire
New Jersey

New Mexico
Pennsylvania
New York
Rhode Island
Ohio
Utah
Oklahoma
West Virginia
Oregon
Wisconsin
In Tennessee, a Prevailing Wage Scale Commission is author
ized to determine prevailing wages; the labor commissioner has
been appointed by the Governor as chairman. Under some of the
other laws, the contracting agency makes the determinations,
although in some of these States, including California and Colo
rado, the labor department settles disputes as to what are the
prevailing wages.
Most of the laws require that the State agency, in determining
the prevailing wage, shall use the wage scales generally paid for
the same trade or occupation in the locality in which the work is
to be done. The remaining laws have varying provisions. For in
stance, some States provide that rates set in collective bargaining
agreements are to be used; others that rates set by the U.S.
Secretary of Labor under the Davis-Bacon Act for work
performed in that locality are to be used. The “locality” referred
to varies from State to State, sometimes meaning the immediate
area only; sometimes the city or the county; quite often it means
the “city, town, village, or other civil subdivision.”
Most of the laws have hours provisions, which vary consider
ably. Some set a maximum 8-hour day; some a maximum 40- or
48-hour week; some permit overtime during emergencies—in
which case overtime pay is required in some States but not in
others. Some specify that 8 hours or 10 hours “constitute a day’s
work.” A number of the laws specify that residents of the State
be given preference in employment under the contract.
The more recent trend in both the Federal and State prevailing
wage laws is to provide for certain “fringe benefits.” The DavisBacon Act, as amended in 1964, requires employers to match pre
vailing area standards as to fringe benefits, as well as wages.
Fringe benefits may include medical or hospital care; pensions;
life, disability, sickness, and accident insurance; vacation and
holiday pay. Additional benefits are required to be included if they
are the pattern in the area. If these benefits are not matched in
kind, cash value must be added to the hourly rate for straighttime work, but not for overtime work. Sixteen States have now
enacted similar provisions, nine of these were before the DavisBacon amendment and seven after the amendment:
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New Jersey (1963)
New Mexico (1965)
New York (1956)
Ohio (1965)
Pennsylvania (1962)
Rhode Island (1965)2
Washington (1965)2
Wisconsin (1961)

California (1959)
Connecticut (1961)
Hawaii (1963)
Idaho (1965)
Massachusetts (1956)
Michigan (1965)
Missouri (1965)
New Hampshire (1963)

Numerous other recent Federal acts require that all laborers
and mechanics employed by contractors or subcontractors in the
performance of work on construction financed in whole or in part
from Federal funds shall be paid the prevailing wage as deter
mined in accordance with the Davis-Bacon act. These contracts
apply to varied projects such as hospitals, schools, airports, and
housing.

A major breakthrough in this area was the McNamara-O’Hara
Service Contract Act, approved October 22, 1965, requiring
workers under public service contracts to be paid prevailing
wages. This act applies to contracts awarded by the Federal Gov
ernment in excess of $2,500 providing principally for the furnish
ing of services in the United States through the use of service
employees. This category of workers is interpreted by the Depart
ment of Labor to include guards, watchmen, and any person
engaged in a recognized trade or craft, or other skilled mechanical
craft, or in unskilled, semiskilled, or skilled manual labor occupa
tions. In certain instances, foremen and supervisors are covered.
Types of covered contracts include those for laundry and dry
cleaning, custodial and janitorial work, packing and crating,
guard duty, food and cafeteria service, and miscellaneous house
keeping functions.
The act required that every covered contract spell out the con
tractor’s obligation to meet certain standards for wages, fringe
benefits, and other working conditions. The act also specifies that
the prevailing wages must in no event be less than the minimum
wage established under the Federal Fair Labor Standards Act,
and that working conditions must not be unsanitary or hazardous
to the health or safety of the employees.
2 In Rhode Island, a 1946 prevailing wage law provided for the inclusion of regular holiday
and overtime work in the general prevailing rate in the locality. In Washington, a ruling by
the Attorney General held that under an earlier statute (1945) fringe benefits, such as an
employer’s contribution to employees’ medical fund, must be considered in computing the local
prevailing wage on public works (Atty. Gen. Op., Aug. 3, 1954). The laws in both States
were amended in 1965 to require that the determination of prevailing rate of wages include
fringe benefit payments similar to those within the scope of the 1964 Davis-Bacon amendment.
Some of the other States may provide for fringe benefits in practice, even though their laws
do not specifically require it.
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HOURS LEGISLATION
Women’s Hours
Since 1913, significant progress has been made in State legis
lation governing hours of employment of women. Standards
were developed and improved through these years, not only with
respect to the maximum workday and workweek but also on other
aspects of hours of work, such as day of rest, meal periods, rest
periods, and nightwork.
Basic humanitarian concern regarding hours standards was
directed first and foremost to hours of work. The first recorded
effort of labor to obtain legislation limiting hours of work for
wage earners was in the 1830’s. At that time, groups of workers
began to press for legislation directed toward the interest of
workers as a whole, of whom men represented the vast majority.
Beginning with the enactment of a maximum 10-hour law by
New Hampshire in 1847, laws setting maximum standards were
enacted in a number of Eastern States. These general hour laws
were sometimes called “men’s hour laws,” a term not strictly
accurate since women and children were not excluded from the
scope of such legislation. The fight for shorter hours was based
on the argument that wage earners should be competent as citi
zens. Work from “sun to sun” was held to be incompatible with
citizenship, for it did not afford the workman the requisite leisure
for consideration of public questions.
At about this same time, attention was also being given to
enactment of special legislation governing hours of employment
of women. The entrance of women into the labor force in sub
stantial numbers, brought about by the growing industrialization
and the low earnings of the family head, resulted in increasing
public interest in enactment of legislation safeguarding the health
and welfare of women workers. Enactment of the first 10-hour
law for women by Ohio in 1852 and the first enforceable women’s
hour law by Massachusetts in 1879 set a pattern for other States
to follow.
Early in the 20th century, a number of industrial studies
authorized by the U.S. Senate in 1907, including its comprehen
sive “Report on Condition of Woman and Child Wage-Earners in
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the United States,” gave additional impetus to the enactment of
maximum hour legislation for women. Hence by 1913, when the
U.S. Department of Labor was established, 27 States had laws
establishing maximum daily and/or weekly hours of employment
of women in one or more industries. Of these, only three States
set a maximum 8-hour day, and only one State a maximum 48hour week. Other States provided for a longer workday or work
week.
Between 1913 and 1920, 14 additional States, the District of
Columbia, and Puerto Rico enacted their first women’s hour laws.
A number of other States amended their laws to improve the
standards already established. By 1920, maximum hour laws were
in effect in 43 States, the District of Columbia, and Puerto Rico.
Of these, 11 States, the District of Columbia, and Puerto Rico
set a maximum of 8 hours a day, 48 hours a week, or both; the
remainder had standards ranging upward from 9 hours a day,
50 hours a week.
The fact that the States made such extensive progress in this
field at a comparatively early period may be attributed principally
to the continuing efforts of citizens’ groups, as well as to increased
productivity of workers and greater efficiency of management.
These factors played an important part, not only in the original
enactment of the maximum hour laws, but in the gradual im
provement of the standards. Increasingly, the socially minded
employer shifted his concern from an attitude of “keep the
machine in good condition” to a genuine interest in the welfare
of his employees. Employers also came to realize that a reduction
of hours resulted in less workers’ fatigue, less absenteeism, and
higher morale, as well as a lower accident rate.
The years since 1920 have seen continued progress in reducing
the legal maximum workday and workweek for women, establish
ing standards requiring a day of rest and meal and rest periods,
prohibiting or regulating nightwork, and providing various other
standards for working conditions.
Today, a total of 41 States and the District of Columbia have
laws regulating maximum daily and/or weekly hours.1 Of these,
25 States and the District of Columbia set maximum hours of
8 a day, 48 or less a week, or both, for women in one or more
occupations. Twenty-two States and the District of Columbia
require 1 day of rest in 7; 23 States, the District of Columbia,
and Puerto Rico require a lunch period; 12 States and Puerto
Rico require a rest period; and 20 States and Puerto Rico prohibit
and/or regulate nightwork.
1 All except Alabama, Alaska, Delaware, Florida, Hawaii, Indiana, Iowa, Minnesota, West
Virginia, and Puerto Rico.
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Nearly all State hour laws cover manufacturing; about one-half
of the 42 jurisdictions that have hour laws cover mechanical and
mercantile establishments, and at least one-third of these cover
all industries and occupations with specified exemptions. Gener
ally, agricultural and domestic workers, executives, managers,
administrators, and professional employees are exempt from the
State hour laws.
Overtime and Permitted Variations

One of the important developments in the last few decades has
been toward insuring greater flexibility in the application of legal
maximum hour standards. Today, maximum hour laws in 40
States permit some variation from the maximum daily and/or
weekly hours of work beyond the maximum for specified reasons
or under certain conditions. In general, such variations fall into
two categories: (1) adjustments in daily hours without an
extension of the workweek, and (2) overtime work beyond the
established weekly maximum. Laws in 16 States permit adjust
ments of both types; 8 States provide only for adjustments in
maximum daily hours; and 20 States provide for overtime
work in excess of the established maximum.
In most of the 24 States that permit adjustments in daily
hours, hours in excess of the weekly maximum are prohibited.
The conditions under which adjustments in daily hours are per
mitted vary from State to State. Among the more usual ones are:
to make one short workday in the week; to make up lost time due
to breakdown of machinery, accident, or illness; to meet needs
arising from emergencies, seasonal processing, or unusual events;
or to alleviate hardships which might otherwise result from strict
application of the law. Provisions permitting adjustment in daily
hours without an extension of the maximum workweek generally
cover manufacturing, mechanical, and mercantile establishments.
Others covered include banks, restaurants, beauty shops, barber
shops, laundry, cleaning and pressing, and telephone and tele
graph occupations.
In the 36 States that permit overtime employment on a weekly
basis, the conditions under which such overtime is permitted
are specified in the statute. The majority permit women to be
employed longer hours in seasonal industries to prevent spoilage
of perishable products; in mercantile or retail trade prior to or
following holiday seasons; or during emergencies which may
endanger life, health, or the welfare of the community. Other
laws provide that the maximum hour standards shall be suspended
for specified periods, usually in seasonal industries. In addition,
some maximum hour laws permit women to be employed overtime
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on a regular basis provided overtime pay is given. Fifteen States
require that permits must be obtained or authorization given by
the labor commission before overtime hours may be worked.
Hour laws in nine States require the payment of time and onehalf for hours worked in excess of the maximum set by law; one
State requires payment of double time. Four jurisdictions require
extra pay for hours worked on the seventh consecutive day of
the week, or on Sundays and holidays.
Day of Rest
Nearly half of the States (22) and the District of Columbia
establish a 6-day week for women in some or all industries. Of
the 28 States and Puerto Rico with no laws limiting the work
week to 6 days, 8 States have laws applicable to both men and
women which prohibit employment on Sunday with specified
exceptions. Eight other States have Sunday “blue laws” which
prohibit the performance of work by an individual on that day.
In Montana, Sunday is a legal holiday.
Meal and Rest Periods

In 25 jurisdictions, meal periods varying from one-third to
one hour must be allowed to employed women in some or all
industries, mainly in manufacturing, mechanical, and mercantile
establishments. The length of the meal period is provided by
statute, orders, or regulations. Kentucky and Wyoming combine
the meal and rest period.
Twelve States and Puerto Rico require rest periods as distinct
from meal periods for women workers in one or more industries.
Most of the provisions provide for a 10-minute rest period within
each half-day of work. The Nevada law applies to private employ
ment; those of Alaska and Wyoming, to women required to stand
continuously on the job. New York and Pennsylvania require rest
periods for elevator operators not provided with seating facilities.
In Arkansas, manufacturing establishments operating on a 24hour schedule may be exempt from the meal period provision if
females are granted 10 minutes for each of two paid rest periods
and arrangements are made for them to eat at their workplace.
Nightwork

Twenty States and Puerto Rico have laws which either prohibit
employment of adult women at night, establish maximum hour
standards different from those established for daywork, or regu
late the conditions under which women may be employed after
specified evening hours. Six States and Puerto Rico have pro-
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hibitory and regulatory laws governing the employment of women
at night.
Twelve of these States and Puerto Rico prohibit or regulate the
conditions under which women may be employed after specified
evening hours. In these jurisdictions, hours of prohibited employ
ment begin at 9 p.m. through midnight, and extend to 6, 7, or
8 a.m.
Table 3.—Chronological development of State hour laws for women,
March 1967
A. Daily maximum hour laws 1
Number of jurisdictions with—

Daily maximum hours of—
Year

Laws
8 or
less

1913
1920
1940
1950
1960
1967

27
43
44
43
43
42

Over 8, less
than 9

3
10
19
18
18
18

1
1
1
1
1

Over 9, less
than 10

9

1

4
13
14
13
13
12

Over
10

10

19
15
8
11
11
11

4
2

No
law

25
9
8
9
9
10

B. Weekly maximum hour laws 1
Number of jurisdictions with—

Weekly maximum hours of—

Year

No
law

Laws
44

1913
1920
1940
1950
1960
1967

_

22
37
42
41
41
41

2
1
1
1

46

48

1
8
19
21
22
23

2

50

54

Over 54, less
than 58

1
2
4
4
4

6
12
10
8
8
8

2
8
2
2
2
1

58 and
60

13
8
5
5
4
4

30
15
10
11
11
11

C. Jurisdictions with laws governing—

Year

1913
1920
1940
1950
1960
1967

Day of
rest

1
14
24
23
23
23

Lunch
period

6
20
27
29
27
25

Rest
period

4
4
8
12
13

Night
work 2

7
17
19
18
22
21

1 The highest standard (fewest maximum hours) shown, applicable to one or more industries.
A few of these laws also apply to men.
2 Exclusive of nightwork laws applicable to females under 21 years of age.
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In 11 States and Puerto Rico which prohibit nightwork in
specified industries or occupations and in 9 States which do not
prohibit nightwork, the employment of adult women at night is
regulated in one or more industries either by limitation of maxi
mum hours or by establishment of specific working conditions
standards.
In North Dakota and Washington, the prohibition applies to
elevator operators; in Ohio, to taxicab drivers. Utah prohibits
the employment of women in restaurants on a split shift after
midnight. Arizona and the District of Columbia prohibit night
messenger service for females under 21.
The table that follows traces the enactment of legislation gov
erning women’s maximum hours of employment, day of rest, meal
and rest periods, and nightwork.
Table 4.—Jurisdictions with hour laws for women in 1913 and March 1967
Weekly
hours

Daily
hours

Day of
rest

Lunch
period

Rest
period

Night
work

State

1913 1967

Total
Alabama
Alaska

27

Arizona

Arkansas
California
Colorado
Connecticut
Delaware

X
X
X

42
X
X
X

1913 1967 1913 1967 1913 1967 1913 1967 1913 1967

22

X
X

X

X

41

X

X

X

X

X

X
X

T Louisiana

Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
M on tan a.
Nebra ska
Nevada

X
X
X
X
X
X
X

X
X

X
X
X
X
X
x
X
X
X
X
X
X

X
X
X
X
X
X
X

X
X

X
X
X
X
X
X
X
X
X
X
X
X
X
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7

21

X

X
X
X

X

X

X

X

X

Towa
Kansas

Kentucky

13

X
X

X

X

X

25

X
X
X

X

X

6

X
X
X

District of Columbia.

Illinois
Indiana

23
X
X
X
X
X

Florida
Georgia
Hawaii
Tdabo

1

X

X

X

X
X

X

X

X
X

X
X
X
X

X
X

X
X

X

X

X

X

X
X

1

X

Table 4.—Jurisdictions with hour laws for women in 1913 and March 1967
■—Continued
Daily
hours

Weekly
hours

Day of
rest

Lunch
period

Rest
period

Night
work

State
1913 1967

New Hampshire
New Jersey
New Mexico

X
X

New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon

X

Pennsylvania.

Puerto Rico
Rhode Island
South Carolina
South Dakota

Tennessee
Texas
Utah
Vermont
Virginia

Washington
West Virginia _
Wisconsin

Wyoming

X
X

X
X

X
X
X
X
X
X
X
X
X
X

1913 1967 1913 1967 1913 1967 1913 1967 1913 1967

X
X

X
X
X
X
X
X
X
X
X
X

X
X
X
X

X X X
X X X
X X
X X
X
X X X
X
X X
X X

X

X
X

X

X
X
X
X
X
X
X
X

X

X
X

X
X

X
X
X
X
X
X

X

X
X
X
X
X
X
X
X
X

X
X
X
X

X

X
X

X
X
X
X

X

X
X
X
X
X

X

X

X

X

X

X
X
X X

X

X

X

X

X

X

Men’s Hours
At present, maximum hours laws for men, whether State or
Federal, are usually found only in jobs where safety of the public
is concerned, such as driving buses or in railroading, or where
the men work under extra-hazardous conditions, such as in mining
or work under compressed air. Hours laws that apply to men in
other types of employment as a rule do not set maximum hours;
instead they set a basic 8-hour day or 40-hour week and require
overtime pay for work beyond the basic period.
Well into the 19th century, the usual workday “from sun-up
to sun-down” was accepted as the normal day for men, women,
and children. But very early in our industrialization, a demand for
shorter workdays was made by the workers. The first evidence of
the interest of organized labor was a strike for a 10-hour day by
the Philadelphia carpenters—this was as early as 1791.
For 4 or 5 more decades, the 10-hour-day drive continued
through demands and strikes of the worker groups. In 1822 the
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journeymen, millwrights, and machinists of Pennsylvania passed
a resolution that 10 hours was a long enough day and that the 10
hours should be worked between 6 a,m. and 6 p.m. In these early
demands, the reason given by the workers for wanting no more
than a 10-hour day was that they could not carry out their respon
sibilities of citizenship while spending so much time working. On
the other hand, there was also prevalent a very strong feeling that
idleness and vice would result from a “short” (10-hour) working
day.
By the late 1830’s, although in a few cases the 10-hour day had
been won, the workers felt that, since the results of their strikes
had not been as successful as they had hoped, they should try for
legislation. They started by bringing their demands to the Presi
dent, on the theory that the Federal Government should lead the
way. In this, they were successful. In 1840, President Van Buren
issued an executive order for a 10-hour day for Federal workers
in navy yards—and most important—at no reduction in salary.
Efforts were also being made in the States to pass legislation,
and in 1842 the first hours laws were passed. These were to set a
10-hour day for children in factories. Public conscience was begin
ning to awaken to the fact that such hours were too long for
children.1
The earliest State laws applying to workers in private industry
were merely declaratory in nature, stating, ior example, that 10
hours constituted a day’s work. The first of these laws was passed
in New Hampshire in 1847, which made 10 hours the legal work
ing day “in the absence of a contract requiring greater time,” and
applying to men and women. Seven other States enacted similar
legislation before the Civil War—California, Connecticut, Maine,
New Jersey, Ohio, Pennsylvania, and Rhode Island. While no en
forceable laws had been passed by 1850, through other union
action the actual working day had been shortened to 10 hours for
carpenters and a number of other skilled groups, and hours of
workers in factories had come down to 11 or 12 hours a day. In
addition to previous arguments for a shorter day, the matter of
health had been added—that the health of the workers suffered
from the long hours.
Immediately after the Civil War, the drive for an 8-hour day
was begun by the workers. Several 8-hour-day laws were passed
in 1867 but these were unenforceable for the same reason that
the former 10-hour-day laws had been. Finally, however, the first
enforceable law was passed in 1879 in Massachusetts. It set a
10-hour day for women and minors in manufacturing.
From about this time on, while the unions encouraged and
1 For early child labor legislation see p. 11.
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sponsored legislation for women, they relied primarily on union
activity for getting better hours for men. The year 1890 was
important in this respect—the carpenters won an 8-hour day in
137 cities and a 9-hour day in most other cities.
Laws for Public Safety

The first laws actually limiting the working day for men were
those passed primarily in the public interest—to help prevent
accidents on railroads or street railways. For instance, an Ohio
law passed in 1890 prohibited a longer shift on a railroad than
24 hours, with a mandatory rest period after at least 8 hours. The
24-hour shift was shortened in 1892 to 15 hours. A number of
States adopted similar legislation. In 1907, however, a Federal
law was passed regulating the hours for trainmen and train dis
patchers, which had the effect of superseding State laws on this
subject. As later amended, the Federal law set 8 hours as the
basic day for men employed in the operation of trains, and
required extra pay for more than 8 hours.
Laws limiting hours of work on intrastate street railways were
first enacted during the 1880’s and are now in effect in most
States, as are laws limiting the hours of work of busdrivers and
truckdrivers, which were first passed in the 1920’s.
The first laws setting maximum hours of work for men in haz
ardous jobs were for workers in mines. Such laws were first
enacted around 1890; by 1913,12 States had such laws:
Missouri
Arizona
Oregon
California
Montana
Utah
Colorado
Nevada
Washington
Idaho
Oklahoma
Wyoming
As early as 1913, the usual limitation on hours for miners was
8 a day, with overtime permitted only in emergencies. Certain
other types of hazardous work were also subject to hours limita
tions by 1913. For instance, Arkansas had a 10-hour day in saw
mills; Mississippi and Oregon, a 10-hour day for manufacturing
establishments; Georgia and South Carolina, a 10-hour day in
cotton and woolen mills; and Montana and Pennsylvania, an
8-hour day for hoisting engineers.
Eight-Hour Laws

The well-known Federal “Eight-Hour Laws” are examples of
laws setting a basic 8-hour day and requiring overtime for hours
worked beyond 8. They apply generally to contracts of the Federal
Government which may require or involve the employment of
laborers or mechanics, and provide that if such laborers or me-
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chanics work more than 8 hours a day, they must be paid overtime.
This type of law was first passed by Congress in 1868, but was
ineffective. The Eight-Hour Laws enacted in 1892, with major
amendments in 1912, remedied the defects of the former law.
Fifty years later, the Work Hours Act of 1962 repealed the
various “Eight-Hour Laws” and substituted a uniform standard
of an 8-hour day and a 40-hour week with overtime at the rate
of one and one-half times the basic rate of pay for work in excess
of such standard workday or workweek for all work performed by
laborers and mechanics on contracts of the Federal Government
and federally financed or assisted contracts under statutes pro
viding wage standards for the work. In the meantime several
States passed similar laws, and the so-called “prevailing wage
laws” both State and Federal grew out of these Eight-Hour Laws.2
The Federal Fair Labor Standards Act3 sets a basic 40-hour
workweek and requires overtime for work beyond the basic period.
This pattern is now widely accepted in practice as a standard for
men in general employment.

Constitutionality of Hours Laws
Most labor laws after enactment have had to go through stages
of challenge, court cases, and decision as to constitutionality by
the U. S. Supreme Court. Hours laws for men were no exception.
For instance, a 1913 Oregon 10-hour law applying to employees,
whether men or women, was challenged the following year. This
act placed a limit of 10 hours a day for any person (with certain
exceptions) in any mill, factory, or manufacturing establishment;
it permitted overtime, but not to exceed 3 hours a day, and
required time and one-half pay for overtime. Among its provisions,
the act stated that working more than 10 hours a day was “injuri
ous to the physical health and well-being of such person, and tends
to prevent him from acquiring that degree of intelligence that is
necessary to make him a useful and desirable citizen of the state.”
The case went to the Supreme Court of Oregon. The judge, in his
decision, pointed out that it had already been determined that the
State, under its police power, could regulate the hours of work of
women and minors, and those of men in underground mines, in
smelters, or in the employ of common carriers. In ruling that this
act, setting maximum hours for men in mills or factories, was
also valid, he stated:
While
exertion
physical
requires

labor is heaven’s first law and a reasonable amount of physical
is salutary, it is an undeniable fact that prolonged and excessive
labor is performed at the expense of the mental powers, and it
no argument to show that a man who day in and day out labors

2 See p. 117.
3 For further information on this act, see p. 84.
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more than 10 hours must not only deteriorate physically, but mentally.
The safety of a country depends upon the intelligence of its citizens, and
if our institutions are to be preserved the state must see to it that the
citizen shall have some leisure which he may employ in fitting himself for
those duties which are the highest attributes of good citizenship. As a
voter, a juror, and in this state, as a legislator, the best results can only
be attained by so limiting the hours of toil that they may not be unduly
prolonged to the extent of causing the mental deterioration that is sure
to accompany undue and long-continued physical exertion.4

This decision was upheld in the U.S. Supreme Court on April
9, 1917, in the case of Bunting v. State of Oregon (243 U.S. 426).
Why a Shorter Work Period

The progress of the shorter-day-and-week movement in the
United States has been largely the result of efforts of workers and
their organizations, who have felt that a reduction in the working
day would lead to better health, that the greater leisure would
lead to improvement in their status as parents and citizens, and
that shorter hours would mean more workers employed and thus
reduce unemployment. As evidenced by the above law and deci
sion, it is clear that legislators and judges were often in accord
with this philosophy. Progressive employers also joined workers
in supporting such legislation. A survey by the Bureau of Labor
Statistics reported in 19475 indicated that the 5-day week and the
8-hour day tended to yield better results in terms of efficiency,
absenteeism, and work injuries than did longer daily and weekly
hours. These same results were found in certain British studies.6
The studies showed that in most instances, and up to a certain
point, longer hours yielded higher levels of total weekly output,
but the increase in output did not measure up to the increase in
hours. The Bureau of Labor Statistics stated:
For hours above 8 per day and 48 per week, it usually took 3 hours of
work to produce 2 additional hours of output when work was light.
When the work was heavy, it took about 2 more hours of work to pro
duce 1 hour of additional output.

At present the 40-hour basic workweek is considered to be the
desirable standard, with premium pay for work in excess of 40.
Yet millions of workers still work more than 40 hours a week. A
study of workers in May 1964 7 showed that in that month about
30 percent of all wage and salary job holders during the survey
were working 41 or more hours and of these about one in three
received premium pay.
4 State of Oregon v. Bunting, 139 Pacific Reporter 731. (Quotation from p. 735.)
5 “Hours of Work and Output,” Bull. No. 917, Bureau of Labor Statistics, pp. 1 and 5.
6 See Monthly Labor Review for June 1941, summarizing1 these studies in an article entitled
“Hours and Efficiency in British Industry,” by Max D. Kossoris.
7 James R. Wetzel, “Long Hours and Premium Pay,” Monthly Labor Review, Sept. 1965.
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WORKMEN’S COMPENSATION
The first effective State workmen’s compensation laws were
passed in 1911.
Workmen’s compensation was devised to assure that benefits
would be paid to workers injured on the job, and that they would
be paid promptly, with a minimum of legal formality, and without
the necessity of fixing the blame for the injury. Under these
laws, the cost of work injuries is considered part of the cost of
production. This system was the result of growing dissatisfaction
with the common-law procedures and employers’ liability laws
formerly applying in cases of work injuries.
There has been a long period of development of the workmen’s
compensation system. Back in the days of the handicraft guilds,
when a “master” had only a few “servants” learning the trade
and then working for him, there was no real problem of what to
do about an injured worker. The work was done by hand, and
thus much more slowly than now and on a much smaller scale,
and as a result there were few accidents. When a worker was
injured on the job, it was the general practice for his master to
take care of him. Perhaps one reason for this was that workers
were well known to their employer; they were often related.
Thus the theory that the employer had some responsibility
for the safety of his workers began to develop as part of the
common-law doctrine.
It was after the industrial revolution that the problem of
injured workmen became acute. As industries developed on a
larger scale, the number and severity of accidents increased
rapidly. Relationships between employers and employees were no
longer personal, and the employer did not feel the same sense of
responsibility for his employees as before. It now became neces
sary for the worker to go to court to get redress against his
employer in case of injury.
The common-law principle of an employer’s responsibility
toward his employees now included the theory that it was the
employer’s duty to provide a safe place for his employees to work,
and to use reasonable care in protecting his workers against perils
he knew of, or should have known of, and in selecting competent
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fellow workers. It would thus appear that the worker had fairly
adequate protection, with court remedies against his employer if
he were injured. But in actual practice, this was far from the
truth. In bringing suit, the worker ran into all kinds of difficulties.
First, the process of bringing suit was very costly, which in
itself deterred many workers from court action. The time element
was another deterrent; sometimes years would elapse between the
accident and the final court decision.
In addition, if the worker needed witnesses to help prove his
employer’s negligence, he was often in trouble. His fellow workers
were usually afraid they would lose their jobs if they testified.
In any case, if an employee did sue his employer, he was pretty
sure to lose his job—and this was true whether he won or lost the
case.
Finally, there was a good chance the worker would not win
anyhow. The employer was entitled to three specific defenses and
so strictly were these applied by the courts that only an excep
tional case was won by a worker. These employer defenses were:
1. Assumption of risk.—This meant that in taking any job,
the worker accepted the ordinary risks of any dangers there might
be in that particular employment, and such risks were his own
responsibility.
2. Fellow-servant rule.—Under the general law of negligence,
an employer was responsible for an injury to a third-party due to
an employee’s negligence. However, under the fellow-servant rule,
the employer was not held responsible if the third person was
another one of his employees—i.e., a fellow servant of the injured
employee. This theory was definitely established in England and
the United States around the middle of the 19th century. One of
the most important cases in the United States was the Massachu
setts case of FarweZZ v. Boston and Worcester R.R. Co. (4 Mete.
49,1842). In this case, an engineer had been injured in an accident
caused by the failure of a switchman to change a switch. The
engineer brought suit, but lost the case; the judge stated that
the carelessness of a fellow servant was one of the risks of employ
ment.
3. Contributory negligence.—In bringing suit, the injured
employee had first of all to prove that the employer had been
negligent. This in itself was hard to do, but once having proved
it, the employee then had to go further and establish his own
complete freedom from negligence. For his “contributory negli
gence,” be it ever so slight, could nullify the employer’s negligence,
no matter how great.
It is easy to see why, with these defenses available to the
employer, it was exceedingly difficult for any worker to win a
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case. And it is easy to see why the workers were so dissatisfied
with the common-law procedures. Continuous and growing agi
tation for some modification led to the passage of the so-called
employers’ liability acts, under which the common-law defenses
were modified or even in part abrogated. For instance, under
some of these laws, the fellow-servant rule was virtually abro
gated; under some, the contributory negligence rule was modified
so that even though the injured worker had been negligent to
some extent, he could still charge negligence on the part of the
employer.
Georgia, in 1855, was the first State to pass an employers’ lia
bility law; Iowa followed in 1862; both of these laws, however,
applied only to cases brought by railroad employees. Most States
eventually had such laws, but in many cases their application was
limited to workers in certain industries, particularly the railroads.
One good feature of these acts was that they usually abrogated
the former theory and practice that a right of action died with
the death of the injured worker, which meant that, for the first
time, dependents of deceased workers could bring suit.
Although these laws were a great improvement over the
harshness of the common-law defenses, there were numerous
criticisms of this system also. It was still necessary to take a
case to court. And taking a case to court was still very costly
and time-consuming. Sometimes years would still elapse between
the accident and the final decision of the courts. It was reported
that, in a study of 33 employer liability cases in California
between 1905 and 1911, the average time elapsing between the
date of accident and the California Supreme Court decision was
over 4 years and 9 months.
By about the beginning of the 20th century, when most injured
workers in the United States remained uncompensated by their
employers or were trying to win benefits through the courts, a
new way to handle such cases had been adopted by most European
countries. The method was a radical change from the common-law
system or employers’ liability theory. The idea was to make the
employer responsible for granting compensation to workers
injured on the job, regardless of who was to blame for the acci
dent, on the theory that costs of providing such compensation were
to be part of the cost of production and should be borne by the
consumer of the product.
Switzerland, in 1881, was the first country to pass a law making
the employer liable in case of accidents in certain industries,
without proof of fault. However, Germany, in 1884, passed the
first modem workmen’s compensation act. The German act at
first applied only to manufacturing, mining, and transportation,
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but persons employed in agriculture, forestry, and the public
service were added in 1886. Later other employments were added.
The movement soon spread to other European countries—
Austria, Hungary, Norway, Finland, and, in 1897, to Great
Britain. By 1903, practically every European country had such
a law. The German and Great Britain acts both received study in
the United States and they became models for many laws later
adopted in this country.
The U.S. Bureau of Labor was particularly interested in these
laws, and in 1891 commissioned John Graham Brooks to study
the German system. His report on it was published in 1893 as
the Fourth Special Report of the Commissioner of Labor.
A bill modeled on the British system was introduced in New
York in 1898, but this was not passed. The first act in the nature
of a workmen’s compensation act in this country was passed in
Maryland in 1902. It was limited in application and through a
defect provided payments for only fatal and not nonfatal injuries.
However, this law was shortly declared unconstitutional.
In the meantime, legislative commissions on workmen’s com
pensation were appointed and became active in Massachusetts in
1903, Illinois in 1905, and Connecticut in 1906.
By the beginning of 1908, there was still no workmen’s com
pensation law in this country. President Theodore Roosevelt
recognized the injustice of this in a message to Congress in Jan
uary of that year, when he urged passage of an act for Federal
employees. He pointed out that at that time the burden of an
accident fell upon the helpless man, his wife, and children. The
President declared this to be “an outrage.” He said:
It is a matter of humiliation to the Nation that there should not be on
our statute books provision to meet and partially to atone for cruel mis
fortune when it comes upon a man through no fault of his own. ... In
no other prominent industrial country in the world could such gross in
justice occur; for almost all civilized nations have enacted legislation
embodying the complete recognition of the principle which places the
entire trade risk for industrial accidents ... on the industry as repre
sented by the employer. . . .
Exactly as the working man is entitled to his wages, so he should be
entitled to indemnity for the injuries sustained in the natural course of
his labor. The rates of compensation and the regulations for its pay
ment should be specified in the law, and the machinery for determining
the amount to be paid should in each case be provided in such manner
that the employee is properly represented without expense to him. . . .

Later in 1908, the first actual workmen’s compensation law was
passed in this country. This was a Federal act granting very
limited compensation to certain Federal employees in extrahazardous jobs. It was replaced in 1916 by an act applying to all
Federal employees.
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Agitation continued for State laws. In the meantime, commit
tees were formed in at least 18 other States in 1909, 1910, and
1911. Actually, a law was passed in Montana in 1909, applying to
miners and laborers in coal mines, but it was declared unconsti
tutional. New York tried it in 1910, but their act met the same
fate.
Success was near, however. The first States to pass permanent
workmen’s compensation laws were Washington and Kansas,
both on March 14, 1911; both laws had a later effective date. The
first State to put an act into effect was Wisconsin, whose law
was approved and became effective the same day—May 3, 1911.
Seven other States passed laws in 1911 (California, Illinois, Mas
sachusetts, Nevada, New Jersey, New Hampshire, Ohio), three
in 1912 (Arizona, Michigan, Rhode Island), and eight in 1913
(Connecticut, Iowa, Minnesota, Nebraska, New York, Oregon,
Texas, West Virginia).
By March 1921, laws were in effect in 46 jurisdictions. It was
not till 1948 that the last State law was passed. There are now 54
workmen’s compensation laws: those in the 50 States, the District
of Columbia, Puerto Rico, and two Federal acts—one applying to
Federal workers, mentioned above, and one to longshoremen and
harbor workers. (See table 5.)
From the beginning, there have been marked differences in the
54 laws. They differ as to whether the law is compulsory or elec
tive, as to the method of insuring, the extent of coverage, the
inclusion of occupational diseases, the waiting period, the amount
of benefits, and the type of administration.

Compulsory v. Elective Laws
The 1910 New York law that was declared unconstitutional had
been a compulsory-type law applying to certain hazardous employ
ments. The adverse decision in the case, Ives v. South Buffalo
Raihvay Company, 94 NE 431 (1911), had far-reaching effects
for this type of legislation. The unconstitutionality was based
on the theory that to require an employer to pay workmen’s
compensation, especially where the accident was not the fault
of the employer, was to deprive him of “life, liberty, or property
without due process of law.” Though compulsory-type laws were
later tested in other States, and declared constitutional, many
States nevertheless passed elective rather than compulsory laws.
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Table 5.—Enactment and effective dates of State workmen’s
compensation laws
State

Approved

Effective

United States1______________________
Washington_________________________
Kansas_____________________________
Nevada ____________________________
New Jersey ________________________
California __________________________
New Hampshire_____________________

May
Mar.
Mar.
Mar.
Apr.
Apr.
Apr.

30,
14,
14,
24,
4,
8,
15,

1908
1911
1911
1911
1911
1911
1911

Aug.
Oct.
Jan.
July
July
Sept.
Jan.

1,
1,
1,
L
4,
1,
1,

1908
1911
1912
1911
1911
1911
1912

Wisconsin __________________________
Illinois _____________________________
Ohio _______________________________
Massachusetts_______________________
Michigan ___________________________
Rhode Island________________________
Arizona ____________________________

May
June
June
July
Mar.
Apr.
June

3,
10,
15,
28,
20,
29,
8,

1911
1911
1911
1911
1912
1912
1912

May
May
Jan.
July
Sept.
Oct.
Sept.

3,
1,
1,
1,
1,
1,
1,

1911
1912
1912
1912
1912
1912
1912

West Virginia______________________
Oregon_____________________________
Texas ______________________________
Iowa_______________________________
Nebraska___________________________
Minnesota__________________________
Connecticut__________________________

Feb.
Feb.
Apr.
Apr.
Apr.
Apr.
May

22,
25,
16,
18,
21,
24,
29,

1913
1913
1913
1913
1913
1913
1913

Oct.
1, 1913
July 1, 1914
Sept. 1, 1913
July 1, 1914
July 17, 1913
Oct.
1, 1913
Jan. 1, 1914

New York2_________________________
Maryland __________________________
Louisiana____________________________
Wyoming___________________________
Indiana_____________________________
Montana2___________________________
Oklahoma __________________________

Dec.
Apr.
June
Feb.
Mar.
Mar.
Mar.

16,
16,
18,
27,
8,
8,
22,

1913
1914
1914
1915
1915
1915
1915

July
Nov.
Jan.
Apr.
Sept.
July
Sept.

Vermont ___________________________
Maine _____________________________
Colorado ___________________________
Hawaii_____________________________
Alaska _____________________________
Pennsylvania _______________________
Kentucky2 __________________________

Apr.
Apr.
Apr.
Apr.
Apr.
June
Mar.

1,
1,
10,
28,
29,
2,
23,

1915
1915
1915
1915
1915
1915
1916

July 1, 1915
Jan.
1, 1916
Aug. 1, 1915
July 1, 1915
July 28, 1915
Jan.
1, 1916
Aug. 1, 1916

Puerto Rico ________________________
South Dakota_______________________
New Mexico________________________
Utah _ _____________________________
Idaho _______________________________
Delaware___________________________
Virginia____________________________

Apr.
Mar.
Mar.
Mar.
Mar.
Apr.
Mar.

13,
10,
13,
15,
16,
2,
21,

1916
1917
1917
1917
1917
1917
1918

July
June
June
July
Jan.
Jan.
Jan.

1,
1,
8,
1,
1,
1,
1,

North Dakota ______________________
Tennessee __________________________

Mar. 5, 1919
Apr. 15, 1919

July
July

1, 1919
1, 1919

See footnotes at end of table.
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1,
1,
1,
1,
1,
1,
1,

1914
1914
1915
1915
1915
1915
1915

1916
1917
1917
1917
1918
1918
1919

Table 5.—Enactment and effective dates of State workmen’s
compensation laws—Continued
Approved

State

District of Columbia1* ________________
Alabama ___________________________
Georgia ____________________________
Missouri____________________________
U.S. longshoremen_____________ _____
District of Columbia3_________________
North Carolina _____________________
Florida_____________________________
South Carolina______________________
Arkansas___________________________
Mississippi _________________________

July
Aug.
Aug.
Apr.
Mar.
May
Mar.
May
July
Mar.
Apr.

11,
23,
17,
30,
4,
17,
11,
25,
17,
15,
13,

Effective

1919 July
1919 Jan.
1920 Mar.
1925 Nov.
1927 July
1928 July
1929 July
1935 July
1935 Sept.
1939 4Dec.
1948 Jan.

1,
1,
1,
2,

1919
1920
1921
1926

1,
1,
1,
1,
1,
5,
1,

1927
1928
1929
1935
1935
1940
1949

1 Public employees only.
2 Earlier laws of Montana (1909), New York (1910), and Kentucky (1914) were declared
unconstitutional.
3 Private employees.
4 Law was held in abeyance pending referendum to be voted upon at next national election,
which was November 5, 1940. Effective 30 days later.

New York itself took care of the situation by amending its
constitution in November 1913 and adopting another compulsory
workmen’s compensation law December 16 of that year. Since the
constitutional amendment did not become effective till January
1, 1914, the State reenacted its law with a few amendments on
March 16, 1914, to remove all doubt as to its legality.
Under an elective law, the employer has a choice of accepting
or rejecting the workmen’s compensation law. Usually, if he
rejects it, he has to notify the administrative agency in writing
of this fact. If an employer rejects (or does not accept) the law,
he is penalized by not being permitted to use any of the three
common-law defenses described above: assumption of risk,
fellow-servant rule, and contributory negligence. Under some
laws, an employee may reject even though the employer accepts,
but in these cases the employer would be free to use these defenses
in event of an injury to such an employee.
While most laws were elective at first, the trend has changed,
and now half are compulsory. For instance, as of January 1924,
13 States and Puerto Rico had compulsory laws for covered
private employments, and 31 had elective laws. (Six States and
the District of Columbia still had no law.) Now 311 of the laws
1 Laws in Alaska, Arizona, Arkansas, California, Connecticut, Delaware, District of Colum
bia, Hawaii, Idaho, Illinois, Maryland, Massachusetts, Michigan, Minnesota, Mississippi,
Nevada, New Hampshire, New York, North Dakota, Ohio, Oklahoma, Oregon, Puerto Rico,
Rhode Island, Utah, Virginia, Washington, Wisconsin, Wyoming ; Longshoremen’s and Harbor
Workers’ Act; the Federal Employees’ Compensation Act.
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are compulsory, 23 2 are still elective. Of the 23, election is pre
sumed in 18 unless specifically rejected; in the other 5 it has to be
specifically accepted.
As to how the employers are to meet their obligations, the laws
provide three methods: insurance with a private insurance
company, insurance with a State fund, and self-insurance. Certain
conditions must be met for self-insurance, such as filing a bond
or depositing securities.
Heavy penalties are incurred by the employer who fails to
secure compensation in a manner approved by the State if one
of his employees suffers an injury. The penalties range from a
fine of 10 cents a day per employee to a fine of $500 a day. Some
laws specify a fine plus imprisonment, the imprisonment ranging
from 10 days to 1 year. In addition, in several States the employer
may be enjoined from doing business until he complies with the
requirement.
Nineteen jurisdictions have “State funds” at the present time.
These are classified as “exclusive” or “competitive.” At present,
7 of the 19 have an exclusive fund: Nevada, North Dakota, Ohio,
Washington, West Virginia, Wyoming, and Puerto Rico. In a
State with an exclusive fund, employers must insure in that fund.
They are not permitted to choose a private insurance company,
nor, except in Ohio and West Virginia, may they self-insure. Com
petitive State funds exist in the other 12 States, where the
employers have a three-way choice—to insure in the State fund,
to insure with a private company, or to self-insure:
Arizona
Maryland
Oklahoma
Michigan
Oregon
California
Montana
Pennsylvania
Colorado
Idaho
New York
Utah

In 31 of the remaining States, in the District of Columbia, and
under the Federal Longshoremen’s and Harbor Workers’ Compen
sation Act, employers have a two-way choice: they may insure
with a private insurance company, or qualify as self-insurers. In
Texas, an employer is not permitted to self-insure; he must insure
with a private insurance company. The Federal Employees’
Compensation Act, covering civil employees, is financed by appro
priations of Congress.

Coverage
Most of the early workmen’s compensation laws covered only
certain hazardous occupations, or only certain industries. While
2 Alabama, Colorado, Florida, Georgia, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine,
Missouri, Montana, Nebraska, New Jersey, New Mexico, North Carolina, Pennsylvania, South
Carolina, South Dakota, Tennessee, Texas, Vermont, and West Virginia.
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coverage has been extended throughout the years under practi
cally all the laws, not one of the State laws as yet covers all
employed persons. Eleven laws still apply only to certain so-called
“hazardous” occupations: Illinois, Kansas, Louisiana, Maryland,
Montana, New Mexico, New York, North Dakota, Oklahoma,
Washington, Wyoming. In the beginning, most of the occupations
listed in such laws were mining, lumbering, manufacturing, or
transporting of dangerous explosives, construction of telephone,
telegraph, and electric powerlines, and similar dangerous occupa
tions.
The lists, however, have been broadened and are much more
inclusive than formerly. Some of the jobs classed as hazardous
in some of the present laws include occupations not generally
deemed to be particularly hazardous—for instance, those of out
side salesmen, musicians at hotels or theaters, janitors, dish
washers in restaurants, public schoolteachers, and employment
in a hotel, laundry, or bakery, or by a municipal corporation or
State.
Major groups of persons not usually covered are farmworkers,
domestic servants, and those engaged in casual employment.
Many laws also exempt others, such as employees of charitable
or religious institutions. Interstate railroad workers and maritime
workers are provided protection by other legislation, which is
discussed below.
Numerical Exemptions
Twenty-seven of the laws exempt employers having fewer than
a specified number of employees. The exemptions apply generally
where there are fewer than 2, 3, 4, or 5 employees but in eight
States the number is from 6 to 15 employees. The laws which
have no numerical exemptions are:
Puerto Rico
Maryland
Alaska
Michigan
South Dakota
California
Utah
Minnesota
District of
Washington
Montana
Columbia
West Virginia
Nebraska
Hawaii
Wyoming
New
Jersey
Idaho
United States (Federal
New York
Illinois
employees and
North Dakota
Indiana
Oregon
longshoremen)
Iowa
Pennsylvania
Louisiana
Agricultural Workers
Agricultural employments are usually excluded from coverage.
In fact, hired farmworkers constitute the largest population group
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lacking workmen’s compensation protection. Some steps toward
specific inclusion of agriculture, however, have been taken.
Twenty States and Puerto Rico now have some coverage of agri
cultural workers. Only 11 of these laws (those of Alaska, Cali
fornia, Connecticut, Hawaii, Massachusetts, Michigan, New
Hampshire, Ohio, Vermont, Wisconsin, and Puerto Rico) cover
agricultural workers in approximately the same way as other
workers.3 Ten of the eleven are compulsory. The 11th, Vermont,
is an elective law, under which workers are covered unless the
employer elects not to come under the act.
Another elective law, that of New Jersey, is sufficiently broad
to apply to farmworkers, but it expressly provides that farmers
are not required to carry insurance. Maine, also with an elective
law, covers all farmworkers except seasonal or casual.
In the remaining seven States having some coverage (Arizona,
Kentucky, Louisiana, Minnesota, New York, South Dakota, and
Wyoming), only agricultural workers engaged in the operation
of certain mechanized or power farm equipment are covered.
A 22d jurisdiction, Florida, exempts agricultural labor on a
farm of a bona fide farmer or an association of farmers. All other
agricultural workers are covered, including, for example, workers
of commercial grove-caretaking organizations, fruit pickers for
packinghouse operators who purchase fruit on the trees, fruit or
vegetable harvest workers for farm labor contractors, and fruit
or vegetable packers in packinghouses not on farms.
In all but 5 of the other 32 jurisdictions, it is possible for the
farmer-employer to choose to come under the act. Such voluntary
coverage is distinguished from elective coverage in that the
employer does not lose his common-law defenses if he does not
choose the voluntary coverage. The laws of Alabama and the
District of Columbia expressly prohibit voluntary coverage of
farmworkers, while the Oklahoma, Tennessee, and Texas laws are
silent on this subject.
Public Employees

All of the State laws, as well as those of Puerto Rico and the
District of Columbia, have some coverage of public employees,
but there are marked variations in these laws.
The over 2 million civilian employees of the Federal Govern
ment are covered by the Federal Employees’ Compensation Act,
administered by the Bureau of Employees’ Compensation, U.S.
3 In another State, Oregon, employees of farm employers with annual payrolls of over
$1,500 will be covered on and after January 1, 1968.
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Department of Labor. Such coverage is all-inclusive and
compulsory.
Some of the State laws have broad coverage of public employ
ees; others are limited to certain groups of employees. Some of
the laws are neither compulsory nor elective for public employees,
but are voluntary, where coverage of employees depends entirely
upon the election of the State, city, or other political subdivision,
or agency to bring employees under the act.
Exemptions of Railroad and Maritime Workers
Two other major groups outside the coverage of the compen
sation laws are interstate railroad workers and maritime em
ployees. Railroad employees whose duties involve the furtherance
of interstate commerce are covered by the Federal Employers’ Liaability Act. Maritime workers are subject to the Jones Act, under
which the provisions of the Federal Employers’ Liability Act are
made applicable to seamen. The Federal Employers’ Liability Act
is not a workmen’s compensation act. It gives an employee an
action in negligence against his employer and provides that the
employer may not plead the common-law defenses of fellow serv
ant or assumption of risk. It also substitutes the principle of
comparative negligence for that of contributory negligence.

Occupational Disease Coverage
Compensation laws are limited not only as to persons and
employments included but also as to injuries covered. While it is
now generally true that most work accidents are covered, this is
still not true for occupational diseases.

Development

The earliest of the State workmen’s compensation laws did
not expressly cover occupational diseases. Most of the early
laws applied to “accidental injuries”; some, while applying to
injuries or to “personal injuries,” specifically excluded occupa
tional diseases. A few covered injuries or personal injuries with
out such specific exclusion, and these terms were interpreted to
include occupational diseases. For example, a Massachusetts court
held in 1914 that the term “personal injury” was broad enough
to include occupational diseases, thus marking the beginning of
coverage of such diseases.
There are two types of coverage: “full” and “schedule.” Under
full coverage, all occupational diseases due to employment are
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covered by the law; under schedule coverage, only those specifically
named in the law. Of the 46 laws in effect by 1920, only 7 (those
of California, Connecticut, Hawaii, Massachusetts, North Dakota,
Wisconsin, and the Federal Employees’ Compensation Act) pro
vided compensation for all occupational diseases. In Massachu
setts, North Dakota, and the act covering Federal employees, the
inclusion at that time was the result of a court or an administra
tive commission decision. During the next few years, occupational
diseases were covered in Illinois, Minnesota, New Jersey, New
York, Ohio, and Puerto Rico; coverage in all was of the schedule
type. (See table 6.) Full coverage is now provided by 34 laws—
those of 30 States,4 the District of Columbia, Puerto Rico, the
Federal Employees’ Compensation Act, and the Longshoremen’s
and Harbor Workers’ Act.

Radiation and Dust Diseases
With the growing use of atomic energy for peaceful purposes,
the full protection of workers who are injured on the job as a
result of radiation hazards is of prime importance. The jurisdic
tions having full coverage of occupational diseases would cover
injuries due to radiation. All but one (Alabama) of the schedule
coverage States specifically include in their schedule certain dis
eases due to exposure of radioactive substances and materials. In
some cases, however, this coverage appears to be quite restricted.
Another particularly important area in occupational diseases
is that of dust diseases, because of their continued prevalence
in this country. Again the full-coverage States would auto
matically cover all of the dust diseases. Of the schedule-coverage
States, 10 list silicosis and asbestosis; a few add other dust
diseases; but in six States, silicosis is the only dust disease covered.
Time Limits for Filing Claims

In the field of occupational diseases, however, coverage under
the law is not enough. Because of the slowly developing nature of
some of these diseases, such as berylliosis, asbestosis, bone cancer,
or silicosis, an employee may not know that he has the disease for
a long period of time following his exposure to it. Thus it is
imperative that the time limitation for filing his claim be based
on his knowledge of the disease.
The International Association of Industrial Accident Boards
4 Alaska, Arkansas, California, Connecticut, Delaware, Florida, Hawaii, Illinois,
Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, Nevada. New
Jersey, New York, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, South Cart-'-na.,
Utah, Virginia, Washington, West Virginia, and Wisconsin.
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and Commissions in the report of its Atomic Energy Committee in
1956 recommended that “the time limitation in filing of claims
not begin to run until the date on which the employee had knowl
edge of the nature of his disability and its relation to his job and
until after disablement.” Only 23 of the laws include such a proviat present:
Alaska
Montana
Tennessee
California
Nebraska
Texas
Hawaii
New Hampshire
Utah
Indiana
New York
Virginia
Oklahoma
Washington
Louisiana
Puerto Rico
Wisconsin
Maryland
Federal Employees’
Michigan
Rhode Island
Compensation Act
Missouri
South Carolina
Many of the remaining laws require that to be compensable an
occupational disease must occur within a certain period, such as
6 months or 1 year, after the last exposure. Such laws make no
allowance for the fact that some occupational diseases, particu
larly those caused by exposure to radiation or to dust, may take a
much longer period to develop than other occupational diseases.
Even if the time limit is generous, it may expire before the worker
has become disabled or his knowledge that the exposure was
injurious.
Table 6.—Dates when workmen’s compensation benefits were provided for
one or more occupational diseases, either by law or interpretation
State

Alabama
Alaska.
Arizona
Arkansas
California.
Colorado

Connecticut___
Delaware
District of
Columbia __
Florida
Georgia
Hawaii
Tda.ho
Illinois
Indiana
Towa
Kansas
Kentucky
"S joiaisia-na

Maine

Year

1951
1946
1943
1939
1917
1945
1919
1937

State

Year

State

Maryland

1939
1912

Puerto Rico__
Rhode Island_
South Carolina
South Dakota_
Tennessee
Texas
Utah
Vermont
Virginia
Washington__
West Virginia _
Wisconsin
Wyoming
Fed Employees’
Compensation
Act
Longshoremen’s
and Harbor
Workers’
Compensation
j
Act

Massachusetts _
(decision)

1928
1945
1946
1917
1939
1936
1937
1947
1953

1937
1921
1962
1931
1941
Nebra.ska.
1935
1947
Nevada
New Hampshire 1947
New Jersey__ 1924
New Mexico__ 1945
New York___ 1920
'North Carolina _ 1935
North Dakota_ 1919
Ohio
1921

1924
1252
1945

1953
Oklahoma
I 1242
Oregon
Pennsylvania_ 1937

Michigan
Minnesota
Mississippi___
Missouri
Montana
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Year

1925
1936
1949
1947
1947
1947
1941
1951
1944
1937
1935
1919
1967
1924

1227

Other Limitations

Many State laws also contain other qualifying requirements
that the worker suffering from an occupational disease must
meet to establish his eligibility for compensation. For instance,
many of the laws specify a minimum period of exposure before
an occupational disease is compensable. A law may state, for ex
ample, that disablement from a dust disease is not due to the
nature of the occupation unless, during the 10 years preceding
disablement, the employee was exposed to dust for a period of not
less than 5 years, 2 years of which must have been in the State.
Many laws also provide that to be eligible for compensation the
worker must contract the disease within a specified period after
exposure. Thus, where the disease does not manifest itself within
the specified time from his last exposure, the worker would not be
eligible for compensation. Whether or not such limitations are
unnecessarily restrictive depends on the amount of time that is
prescribed in the act, and the period of time it may take for a
disease to develop and disable the worker.
In addition, the worker who has only a partial disability may
find that his State law does not provide indemnity benefits for
partial disability in the case of occupational diseases. (See table
7.) And finally, more than twice as many States permit waivers
of benefits for dust diseases as permit waivers for accidental
injuries. (See p. 174.) It is evident that these various limitations
may create special problems for the worker.
Table 7.—Permanent partial disability benefit provisions for occupational
diseases and for accidental injuries, March 1967

A. Jurisdictions authorizing payment of same indemnity benefits for perma
nent partial disability from any occupational disease covered as for
accidental injury
Nebraska
Hawaii
Tennessee
Alabama
New Jersey
Texas
Alaska
Illinois
North Carolina
Indiana
Virginia
California
North Dakota
Washington
Kentucky
Connecticut
Oregon
West Virginia 1
Louisiana
Delaware
Puerto Rico
Wisconsin
District of
Massachusetts
Rhode Island
Columbia
Mississippi
Wyoming
Missouri
Federal Employees’
Compensation Act
Longshoremen’s and
Harbor Workers’
Compensation Act
B. Jurisdictions authorizing no indemnity benefits for permanent partial dis
ability from some or all occupational diseases, or limiting them as noted
Arizona_______ None, for any occupational disease.
Arkansas _____ Provides compensation for asbestosis or silicosis if dis
ability is one-third or more of total disability.
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Colorado______

Benefits for permanent partial disability resulting from
occupational disease limited to $10,192.
Florida_______ None, for any dust disease.
Georgia_______ Provides benefits in the case of occupational disease caus
ing total (but not partial) loss, or loss of use, of mem
bers or loss of vision of an eye.
Idaho_________ None, for any occupational disease.
Iowa__________ Provides compensation for silicosis if disability is onethird or more of total disability.
Kansas _______ None, for any dust disease.
Maine ________ None, for any dust disease.
Maryland_____ Provides for payment of $1,000 if the worker has demon
strable evidence of a pulmonary dust disease and his
capacity for work has been impaired but the impairment
is less than total.
Michigan______ None, for any dust disease.
Minnesota_____ Provides compensation for partial disability from silicosis
or asbestosis only if it follows compensable total dis
ability.
Montana______ None, for any occupational disease.
Nevada_______ None, for any occupational disease.
New
Hampshire__ None, for any dust disease.
New Mexico___ None, for any occupational disease.
New V,-,rk_____ Committee of expert consultants on dust diseases may de
termine the feasibility of allowing compensation for
partial disability.
Ohio__________ None for silicosis or occupational disease of the respira
tory tract other than berylliosis.
Oklahoma_____ None, for silicosis or asbestosis. No limitation on anthra
cosis pulmonary fibrosis.
Pennsylvania___ None, for silicosis, asbestosis, or anthraco-silicosis.
South Carolina _ Benefits lower than for accidental injury. For permanent
partial disability due to occupational disease, limited to
52 weeks.
South Dakota_ None, for any occupational disease.
Utah _________ Benefits lower than for accidental injury. The total maxi
mum for permanent partial disability due to occupa
tional disease is $5,105 as compared with $12,000 in
case of accidental injuries.
Vermont______ Benefits for silicosis or asbestosis limited to a maximum
of $6,000.
1 West Virginia provides a special payment of $1,000 for the first stage of silicosis. Pay
ment of the $1,000 acts as a bar to any further payment for silicosis.

Special Provisions Relating to Silicosis

A number of States, in recognition of the special nature of dust
diseases, include in their laws specific provisions applicable pri
marily or exclusively to the dust diseases. For instance, New
York makes available special medical treatment and hospital care
for silicosis, and in addition provides for a committee of expert
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consultants on cases of silicosis or other dust diseases to determine
“the feasibility of allowing compensation for partial disability.”
The most common is a provision under which special compen
sation is payable to an employee who loses or changes his job
because he is afflicted with nondisabling silicosis. In six States—
Arkansas, Idaho, North Carolina, Ohio,- South Dakota, and Wis
consin—the laws provide special benefits for such employees. In
Idaho, Ohio, South Dakota, and Wisconsin, the special provisions
apply only to silicosis, while in Arkansas and North Carolina,
they apply to both silicosis and asbestosis. These laws apply when
the employee is discharged or quits because of the disease.
In Arkansas, the terminated employee is entitled to compen
sation, until he can find other steady employment, for a maximum
of 26 weeks. While other steady employment is being sought,
compensation is at the same rate as for disability. If the employee
finds such employment during the 26-week period, but at a wage
loss, compensation is at a reduced rate for the remainder of the
period. If the workmen’s compensation agency finds that the em
ployee requires training to be fit for another job, the law provides
for such training and associated traveling expenses, up to $400.
Idaho allows up to $750 upon termination of employment, South
Dakota up to $1,000. In North Carolina, a maximum weekly
benefit of $37.50 for 104 weeks may be paid. Under the Ohio law,
the employee may be granted $49 for 30 weeks, plus 66% percent
of any wage loss sustained by the employee in changing employ
ment, for an additional 75 weeks, up to a maximum of $40.25 per
week. Medical and other benefits may also be authorized. In Wis
consin, provision is made for special compensation, not exceeding
$7,000. The employee, however, must have been employed, by the
employer who pays the compensation, in work exposing him to
inhalation of silica dust for a total period of at least 90 days.
In Idaho and Wisconsin, an employee who has been ordered
to submit to a medical examination and who does not do so
forfeits his right to benefits. In Arkansas, an employee who has
been compensated for nondisabling asbestosis or silicosis and who
again engages, without the approval of the commission, in an
occupation that exposes him to the hazards of these diseases for
feits his right to such benefits. A similar provision in North
Carolina applies to a worker who has once been removed from
such employment by the commission.

Workmen’s Compensation Benefits
Under the workmen’s compensation laws, various types of
benefits are provided the injured worker, or, in case of his death,
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for his family. These include medical services, indemnity benefit
payments to the worker during period of disablement and for
permanent disabilities, death benefits to the worker’s family,
and, under most laws, burial expenses. In many States they also
include special benefits; for instance, rehabilitation services for
the injured workers, or extra benefits for minors injured while
illegally employed.
Medical Provisions

Benefit payments under the workmen’s compensation system
in the United States amounted to approximately $1,800 million in
1965, according to a report published by the U.S. Department of
Health, Education, and Welfare.5 Medical and hospital benefits
probably accounted for as much as $595 million of this total.
When workmen’s compensation laws were first adopted in this
country in 1911, provisions for medical care were very restricted.
One of the reasons for the limitation may be that members of
the medical profession were very rarely consulted in the drafting
of the first compensation laws in this country.
A more important reason for the limitation on medical care,
however, was the influence of workmen’s compensation laws of
Europe. The law of Germany wielded the greatest influence on
United States laws as far as medical care provisions were con
cerned. Under the German system the expenses for the first few
weeks for medical care were paid for from illness funds to which
the employees and the employers contributed. After the first few
weeks, payment for medical care was made from the accident
funds which were wholly supported by the employers.
This principle from the German law was adopted by the early
drafters of State workmen’s compensation legislation. The theory
followed by many of these early drafters was that the cost of
the industrial injury, to be passed on to the general public as
part of the price of the finished product, should include medical
care.
The restrictions on medical aid in the early laws are shown in
a report given in 1916 by Royal Meeker, U.S. Commissioner of
Labor Statistics, to the International Association of Industrial
Accident Boards and Commissions:6
In the provisions for medical service we find the greatest degree of
heterogeneity. Washington and Wyoming have enacted compensation
laws which make no provision whatever for medical, surgical, and hos
pital treatment. Alaska, New Hampshire, Kansas, and Arizona are
5 Social Security Bulletin, U.S. Department of Health, Education, and Welfare, Jan. 1967.
6 “Proceedings of the Third Annual Meeting of the International Association of Industrial
Accident Boards and Commissions,” Bulletin 210, pp. 94-95, U.S. Bureau of Labor Statistics.
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united in refusing to grant medical, surgical, and hospital costs, unless
the injured worker dies leaving no dependents. The logic of this limita
tion of medical costs is impossible to discern.
Ten States, Maine, Vermont, Massachusetts, Rhode Island, Pennsyl
vania, New Jersey, Louisiana, Iowa, Montana, and Hawaii, have limited
to two weeks the time during which medical, surgical, and hospital serv
ices shall be furnished, but the amounts granted vary from S25 in Penn
sylvania for ordinary cases to $30 in Maine, $50 in New Jersey. Montana,
and Hawaii, $75 in Vermont, and $100 in Iowa and Louisiana. Four
States, Maryland, West Virginia, Oregon, and Ohio set no definite limit
on the time during which medical service shall be furnished and ten
States, Michigan, Wisconsin, California, New York, Indiana, Oklahoma,
Massachusetts, Nevada, Rhode Island, and Texas, prescribe no definite
limit to the money allowance for medical costs. Connecticut and the Canal
Zone grant what the physician thinks reasonable, with no specific limita
tions as to time and amount. Texas limits the time to one week, while
Nevada provides for reasonable medical services for four months.

The early students of workmen’s compensation predicted that
those States that limited their medical obligations would soon
change their workmen’s compensation laws to make medical care
unlimited.’ The students today still agree that the workmen’s
compensation system should provide full medical benefits for
workers who suffer an accidental injury or an occupational
disease.
But what is this situation today? The workmen’s compensation
laws of 39 States, the District of Columbia, and Puerto Rico, as
well as the two Federal laws, provide for unlimited medical bene
fits for accidental injuries. Of these, 11 States do not prow de
for unlimited medical benefits for occupational diseases. Table 8,
below, shows the great variations that exist in the provisions for
medical service under these laws.
Table 8.—Medical benefits under workmen’s compensation laws, March 1967
A. Jurisdictions which provide full medical benefits, by law or by admin
istrative authority, for both accidental injuries and occupational
diseases
Alaska
California
Connecticut
Delaware
District of Columbia
Florida
Hawaii
Idaho
Indiana

Iowa
Kentucky
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Nebraska

New Hampshire
New Jersey
New York
North Dakota
Ohio
Oklahoma
Oregon
Puerto Rico
Rhode Island

South Carolina
Washington
Wisconsin
Wyoming
Federal Employees’
Compensation Act
Longshoremen’s and
Harbor Workers’
Compensation Act

7 J. E. Rhodes, 2d, “Workmen’s Compensation,” The Macmillan Co., 1917, p. 143.
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Table 8.—Medical benefits under workmen’s compensation laws, March 1967
—Continued
B. Jurisdictions which limit medical benefits
Benefits limited generally

Benefits limited in special cases

State

Limited by
time

Alabama

2 years

Limited by
amount

Limited by
time

§2,400

Arizona

§1,000 for total
disability from
occupational dis
eases generally;
$500 if employee
able to continue
work while being
treated for speci
fied diseases in
cluding radiation
diseases.

Arkansas

Colorado

Limited by
amount

90 days for
$500 for hernia.
silicosis
and
asbestosis;
may be ex
tended for
an addi
tional 90
days.
6 months__ 83,500

Georgia
period
may be
extended
for addi
tional
time.

Additional $31,500
may be payable
from the Medical
Disaster In
surance Fund.

82,000 plus
§500 at
board’s
discretion.

ntmoia

6 months for
silicosis or
asbestosis
or either
compli
cated by
tuber
culosis.
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Table 8.—Medical benefits under workmen’s compensation laws, March 1967
—Continued

B. Jurisdictions which limit medical benefits—Continued
Benefits limited generally

Benefits limited in special cases

State

Limited by
time

Limited by
amount

Limited by
time

Kansas

$6,000 -------- 120 days for
silicosis;
commis
sioner may
extend the
period by
90 days if
there is
substantial
prospect
that such
continued
treatment
will ma
terially
improve
employee’s
condition.

Louisiana____

$2,500 __________________

Maine.
Montana____

Limited by
amount

$1,000 for silicosis.

36 months
for acci
dent
cases.
No time
limit for
occupa
tional
disease
cases.

$2,500. In
cases of
total
disability
where the
$2,500 is
insufficient
to meet all
hospital
expenses,
additional
hospital
and med
ical ex
penses may
be allowed
in special
cases.

$1,000 for an em
ployee suffering
from an occupa
tional disease
who is able to
continue in his
employment
while being
treated.

Total payable for
compensation,
medical, nursing,
and hospital
benefits for sili-

Nevada.
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B. Jurisdictions which limit medical benefits—Continued
Benefits limited generally

Benefits limited in special cases

State

Limited by
time

Limited by
amount

Limited by
time

Limited by
amount

cosis may not
exceed $14,250;
the amount pay
able for hospital,
medical, or nurs
ing benefits shall
not exceed $50
per month.
New Mexico

. 5 years

$5,000. The
court may
order addi
tional
amount.
Total
amount not
to exceed
$25,000.

North
Carolina.

3 years for
asbestosis
and
silicosis.

Pennsylvania . 1 year.
Board
may
order
further
medical
care if
it will re
store em
ployee’s
earning
power to
a sub
stantial
degree.
South Dakota .

$300 for
medical
and sur
gical serv
ices;
$1,400 for
hospital
benefits
including
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$1,000 in any one
year for asbes
tosis and
silicosis.

Table 8.-—Medical benefits under workmen’s compensation laws, March 1967
—Continued

B. Jurisdictions which limit medical benefits—Continued
Benefits limited generally

Benefits limited in special cases

State
Limited by
time

Limited by
amount

Limited by
time

Limited by
amount

prostheses;
additional
$21,700
may be
authorized.

Tennessee____ 1 year____

$1,800. The
court may
order an
additional
$700.

Texas

91 days for
silicosis or
asbestosis.

Utah

$1,925.01 for oc
cupational dis
eases; commis
sion may in
crease to $2,500
in cases of
prolonged
hospitalization.

Vermont.

Virginia

3 years for
silicosis or
asbestosis.

90 days;
may be
extended
for 3
years in
cluding
the first
90 days.
No limit
in hernia
cases.

West
Virginia.

No allowance
for medical
treatment
for sili
cosis.
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$1,000 for silicosis
or asbestosis.

Indemnity Benefits for Disability
There are various types of disabilities for which benefits are
paid. The great majority of compensation cases involve tempo
rary total disability—that is, the employee is unable to work at
all while he is recovering from the injury, but he is expected to
recover fully and go back to work. The Federal Employees’
Compensation Act and 13 States pay benefits for the entire period
of disability without a monetary limitation, but most of the laws
limit either the period during which such benefits may be paid
or the maximum amount that may be paid.
The monetary benefits in all but two of the laws are based
on a percentage of the worker’s average wages, usually 60, 65, or
66% percent. Injured workers, however, do not necessarily
receive the amount of their wage loss that would be indicated
by the percentages. Other provisions in the laws, such as the
waiting period and maximum dollar limitations on weekly and
total aggregate payments, operate to reduce the amount.
Though in recent years benefits have been increased by liberali
zation of the weekly and total maximums, they have not kept pace
with rising wages. The dollar limitations on maximum payments
in most cases operate to nullify the statutory percentage, which
is usually 66% percent. Instead of this proportion, it has been
estimated that the maximum weekly benefits for temporary total
disability now amount to only about 50 percent of the average
weekly wage. Twenty-five of the laws now provide a maximum
weekly benefit of $55 or more for an injured worker with a wife
and two dependent children: the two Federal laws and those of
Alaska, Arizona, California, Connecticut, the District of Columbia,
Hawaii, Illinois, Iowa, Maine, Maryland, Massachusetts, Michi
gan, Montana, Nevada, New Jersey, New York, North Dakota,
Ohio, Oregon, Rhode Island, Washington, Wisconsin, and Wyom
ing. But this leaves 29 laws with a maximum of under $55. In
fact, in nine of the laws, the maximum benefits for this type of
disability are still below $40. (See table 9.)
Permanent total disability means that the worker has become
permanently injured. Over half of the laws provide benefits for
life in such cases. But in the remaining laws, the payments are
limited as to time, amount, or both. Where they are so limited,
the time periods range from 330 to 550 weeks, and the money
limitations range from a low of $10,000 to a high of $30,000. The
usual limit is 400 or 500 weeks and between $12,000 and $16,000.
In the laws that limit permanent disability benefits, no provision
is made for compensating the employee after the time or money
limitations are reached even though the worker is still completely
disabled.
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Another type of disability is designated permanent partial
disability. This means that the worker has a permanent injury,
but he is usually able to work. If he cannot go back to his old
job, he can often do, or be trained to do, other types of work.
There are two classes of permanent partial disabilities: schedule
injuries, meaning those specifically listed in the law (the loss of
an arm, leg, eye, ear, or other member of the body); and non
schedule injuries, which are those of a more general nature, such
as a disability caused by injury to the head or back.
Benefits for schedule injuries are payable under most laws for
a fixed number of weeks, depending on the body member that has
been lost. For instance, in one State, Michigan, benefits are paid
for 269 weeks for loss of an arm, 215 weeks for loss of a hand
or leg, 65 weeks for a thumb, and 162 weeks for loss of sight
of an eye. There is great variation from State to State in the
number of weeks set and consequently in the benefits received.
This is illustrated by the fact that for loss of a foot the number
of weeks for which benefits are paid is 104 in Colorado, 175 in
Florida, and 250 in Wisconsin—or, in monetary benefits, $5,096
in Colorado, $7,350 in Florida, and $11,500 in Wisconsin.
Table 9.—Maximum benefits for temporary total disability under workmen’',
compensation laws, March 1967
State

Maximum weekly
benefits 1

Maximum duration
of benefits

Maximum amount
of benefits

Alabama

$38

300 weeks

Alaska

$100

$17,000

Arizona

Arkansas

$150, plus $2.30
for total
dependents.
$38.50

Duration of
disability.
433 weeks

450 weeks

$14,500

California
Colorado

$70
$49

Connecticut___

55% of State’s
“average pro
duction wage.”
($65 as of
October 1966).
$50

Delaware
District of
Columbia

$70

240 weeks
Duration of
disability.
Duration of
disability.

Duration of
disability.
Duration of
disability.

See footnote at end of table.
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$24,000

Table 9,—Maximum benefits for temporary total disability under workmen’s
compensation laws, March 1967—Continued
State

Maximum weekly
benefits 1

Maximum duration
of benefits

Maximum amount
of benefits

Florida

$42

350 weeks

Georgia

$27

400 weeks

$12,500

Hawaii

$112.50

Duration of
disability.

$25,000

Idaho

$32 to $52 (See
column 3.)

400 weeks; there
after $15 per
week ($18 if de
pendent wife)
plus $4 to $15 for
children, for
duration of dis
ability.

Illinois

$62 to $76. After
first 64 weeks
reduced to $56
to $68.

Indiana

$45

Duration of dis
ability until
equivalent of
death benefits is
paid, except in
specific injury
cases limited to
64 weeks.
500 weeks

Iowa
Kansas

$40 to $56

Kentucky

55% of 85% of
the State’s
average weekly
wage. ($44)

425 weeks

Louisiana

$35 _
Two-thirds of
State’s average
weekly wage.
($59.81 as of
June 1, 1966)

300 weeks
Duration of
disability.

Maine

$42

Maryland
$55
Massachusetts_ $58, plus $6 for
each total de
pendent. Aggre
gate shall not
exceed the aver
age weekly
wage of the
employee.

300 weeks
415 weeks

..

$15,000—$21,000

$20,000
$17,430
$18,700

208 weeks

Duration of
disability.

See footnote at end of table.
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$16,000, plus
dependents’
allowances,
up to a
maximum of
$18,000.

Table 9.—Maximum benefits for temporary total disability under workmen’s
compensation laws, March 1967—Continued
State

Maximum weekly
benefits 1

Michigan_____

$61 to $92_______

Maximum duration
of Deneiits

Maximum amount
of benefits

Duration of
disability.

Minnesota_____ $45_____________ 350 weeks________
Mississippi____ $35_____________ 450 weeks________

$12,500

Missouri______ $52_____________ 400 weeks________
Montana______ $37 to $60______

300 weeks________

$42_____________

300 weeks; there
after 45% of
wages, maximum
$34 per week.

Nevada_______ $52.50 to $72.69__

433 weeks________

Nebraska_____

New
Hampshire__ $50_____________

New Jersey___

Two-thirds of
State’s average
weekly wage.
($80 as of Mar.
1,1967)

New Mexico___ $40_____________
New York____

$60_____________

312 weeks; there
after annual
extensions in the
discretion of the
labor commis
sioner.
300 weeks________

500 weeks_______

Duration of
disability.

North Carolina- $37.50___________ 400 weeks_______
North Dakota_ $50 to $65_______ Duration of
disability.
Ohio_________ $56 for the first
Duration of
12 weeks; there
disability.
after $49.

Oklahoma_____ $40_____________

$20,000

300 weeks; may be
extended to 500
weeks.

Oregon_______

$39.23 to $73.85— Duration of
disability.
Pennsylvania... $52.50___________ Duration of
disability.
See footnote at end of table.
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$12,000

$10,750

Table 9.—Maximum benefits for temporary total disability under workmen’s
compensation laws, March 1967—Continued
State

Maximum weekly
benefits 1

Maximum duration
of benefits

Maximum amount
of benefits

312 weeks

Puerto Rico

$35

Rhode Island__

Duration of
$45 if worker is
receiving bene
disability.
fits under the
State temporary
disability in
surance act;
otherwise $50
to $62.

South Carolina

$50

500 weeks

$12,500

South Dakota

$42

312 weeks

$14,000

Tennessee

$38

Duration of
disability.

$14,000

Texas

$35

401 weeks

Utah

$42 to $60

312 weeks

Vermont

$41, plus $2.50 for
each dependent
child under 21.

330 weeks

Virp-inia.

$45

500 weeks

Washington___

$42.69 to $81.23__

Duration of
disability.

West Virginia-- $42

208 weeks

Wisconsin

$68

Duration of
disability.

Wvominp'

$43.85 to $63.46

Duration of
disability.

Federal
Employees’
Compensation Act

$331.92

Duration of
disability.

Longshore
men’s and
Harbor
Workers’
Compensa
tion Act

$70

Duration of
disability.

$13,104—$18,720

$18,000

$24,000

1 Where two figures are given, the second is the maximum including dependency allowances.
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Not only physical but emotional adjustments are required when
an individual loses some member of his body—a loss that may
affect his working capacity and future job opportunities. A fixed
period for schedule injuries gives the injured worker time to make
such adjustments. Schedule awards represent a method of esti
mating the number of weeks’ wages that are likely to be lost, over
the long run, by workers who have suffered the specified perma
nent impairments.
Death benefits provide income for dependents of the deceased
workman. The amount of compensation and the length of time
it is paid vary considerably under the different laws. In Arizona,
Connecticut, the District of Columbia, Maine, Nevada, New Jersey,
New York, North Dakota, Oregon, Puerto Rico, Washington, West
Virginia, and the Federal employees’ and the longshoremen’s acts,
the laws provide for the payment of benefits to a widow for life or
until remarriage, and in case of children until they are 18 (some
times beyond 18 if the children are incapable of self-support). The
other States limit the period or total amount of payments; benefits
for the widow vary in maximum weeks payable from 300 weeks
to 500 weeks, and the maximum monetary death benefits range
from $10,000 to $35,100 for a widow and children.
Four States recognize the dire need in which a family may find
itself when the father dies as a result of an occupational injury,
by providing for an immediate lump-sum payment to the widow.
Mississippi authorizes the immediate payment of a lump sum
of $100; Washington pays $600; North Dakota grants $300 to
the widow and $100 for each dependent child, up to a maximum
of $600; and Puerto Rico pays $500 to the widow and $50 to each
dependent child up to a maximum of $1,100. These sums are in
addition to other benefits.
In all but one of the compensation acts, provision is made for
the payment of burial expenses, the maximum amount ranging
from $200 to $1,000, with more than two-thirds paying $500 or
more.
Benefits for Illegally Employed Minors

All the compensation laws cover legally employed minors, but
18 jurisdictions provide additional compensation, usually double,
in the case of injury to minors who are illegally employed.8 Three
States (Oklahoma, Vermont, and West Virginia) do not cover
minors illegally employed. In the remaining States, in the District
of Columbia, and under the Longshoremen’s and Harbor Workers’
8 Alabama, California, Florida, Illinois, Indiana, Maryland, Massachusetts, Michigan, Missis
sippi, Missouri, New Hampshire, New Jersey, New York, Pennsylvania, Puerto Rico, Rhode
Island, Utah, and Wisconsin.
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Act, compensation is paid to minors illegally employed on the
same basis as if they were legally employed.

Rehabilitation
Increased emphasis upon the rehabilitation of injured workers
has been called the most significant development in the field of
workmen’s compensation in recent years. By rehabilitation is
meant the greatest possible restoration of a handicapped person
in every phase of his life—physical, mental, social, vocational, and
economic usefulness. A complete rehabilitation program thus
includes both medical and vocational restoration. The medical
phases aim at maximum recovery of health and the fullest possible
restoration of lost function; the vocational phase is directed
toward the best possible economic adjustment through vocational
training, counseling, and selective placement.
Workmen’s compensation agencies have a special responsibility
in promoting the rehabilitation of workers injured in the course
of their employment. These agencies are the first to learn about
a work injury and thus are in a position to direct the worker
toward rehabilitation shortly after his injury. Authorities agree
that early referral to a rehabilitation program is essential to the
achievement of maximum results. Unless rehabilitation is begun
as soon as possible following the injury, maximum physical
restoration may be prevented.
As mentioned earlier, physical restoration was accepted in this
country, at least in part, as one of the responsibilities of this
social insurance program. More than a third of the laws enacted
by the end of 1919 defined medical care to include such items as
crutches, artificial limbs, and mechanical appliances. It is prob
able that some of the other States also furnished such apparatus
under the general requirements to provide all “necessary” or
“reasonable” services, medicines, and supplies.
Vocational rehabilitation is, in part, an outgrowth of the ex
perience of workmen’s compensation officials. Some of the early
administrators soon recognized the incompleteness of the pro
grams they were directing and gave vigorous support to the
movement for vocational rehabilitation. When the First World
War came, their efforts paved the way for the first national legis
lation for the rehabilitation of veterans. A few States promptly
acted to bring vocational rehabilitation within the scope of the
compensation system. Massachusetts led the way in 1918 by estab
lishing a division for the instruction and training of persons
“whose capacity to earn a living has in any way been destroyed
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or impaired through industrial accident.” California, North Da
kota, and Oregon adopted similar amendments to their laws the
following year.
But resistance developed to the inclusion of vocational reha
bilitation within the framework of the workmen’s compensation
system. For one thing, people began to believe that rehabilitation
ought to be made available to all disabled persons, regardless of
the origin of disability. Moreover, under the workmen’s com
pensation laws of most States, rehabilitation programs would be
limited by inadequate financing and restricted coverage, while
an effective integration of workmen’s compensation and vocational
rehabilitation requires a strong administrative agency with much
greater authority than most State workmen’s compensation agen
cies possess.
As a result, progress in making provision for rehabilitation
within the workmen’s compensation system has been slow. The
number of workers who receive rehabilitation is much smaller
than it should be. Only 29 jurisdictions and the 2 Federal acts
include special provisions relating to rehabilitation. Table 10
lists these jurisdictions and shows: (1) the maintenance and
other benefits payable under each law; (2) special provisions, if
any; and (3) jurisdictions that have rehabilitation centers estab
lished under the workmen’s compensation law.
Four States (Ohio, Oregon, Rhode Island, Washington) and
Puerto Rico directly operate rehabilitation facilities under the
workmen’s compensation program, to make available to injured
workers the full services necessary to restore their ability to per
form a job. These centers do not emphasize physical or voca
tional rehabilitation so much as complete preparation for the
worker to return to his old job or to be capable of doing other
work satisfactorily. This has been stated by the Washington De
partment of Labor and Industries in its annual report for 195758, as follows:
Any successful Rehabilitation program requires a professionally com
petent staff working as a Rehabilitation team and dedicated to the belief
that every injured worker is entitled to a “total rehabilitation service” in
order that he may live as full and useful a life as possible. This is pre
requisite no matter how adequate the facility and its equipment may be.
We have had such a staff for the past twelve years who, through their
devotion and teamwork, have pioneered a pathway for restoration of
injured workers to useful living. This has been accomplished by means of
an integrated Rehabilitation program that “treats the whole man, not
just his injury.”

In most of the 31 acts, special maintenance and other benefits
are provided to facilitate the vocational rehabilitation of the
worker. The Arizona law gives the commission broad authority
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to provide such awards as may be necessary for the promotion
of vocational rehabilitation. Massachusetts requires all services
necessary to rehabilitate a worker who has been declared eligible
by the rehabilitation commission. Under the Wisconsin law, pro
vision is made for the payment of full compensation for a maxi
mum period of 40 weeks during rehabilitation training. The
actual and necessary costs of maintenance and travel are paid
for a maximum period of 40 weeks, if the training is elsewhere
than at the place of residence. In addition, for amputees there is
no limit on the number of weeks for which full compensation
is paid them while they are receiving training in the use of pros
thetic devices. The Oregon law authorizes the commission to ex
pend such funds as may be necessary to accomplish rehabilitation.
Some laws require payment of special maintenance benefits for
the “period of rehabilitation,” in addition to payment of indem
nity benefits. For instance, New York pays as much as $30 a
week for maintenance; Connecticut, $15 a week; and the District
of Columbia, $25 a week (to those permanently disabled). Under
some of the other laws, a time limitation is placed upon the amount
of maintenance benefits. For instance, Minnesota pays a maxi
mum of $45 a week for 52 weeks; Mississippi, $10 a week for
52 weeks; and North Dakota, $25 a week for 72 weeks.
Five States have special provisions relating to the giving of ad
vice to workers on rehabilitation. In Missouri and Texas, a special
board or commission is authorized to study each report of injury
to see if rehabilitation is indicated, and to advise the worker of
available facilities. A rehabilitation commission in Massachusetts
also studies rehabilitation problems, and in addition, is authorized
to establish and operate rehabilitation facilities and workshops,
and supervise small-business enterprises conducted by handi
capped persons. This commission, although under the board of
vocational education, is authorized to administer the rehabilitation
provisions of the workmen’s compensation law. In Connecticut, the
workmen’s compensation commissioners are to compile a list of
the rehabilitation facilities suitable for disabled workers. The
workmen’s compensation commission in Maryland is directed to
employ a rehabilitation counselor and the necessary clerical staff
to review all permanent disability cases, and to select appropriate
cases for referral to the division of vocational rehabilitation
within 60 days after injury, or as soon thereafter as possible.
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Table 10.—Specific rehabilitation benefits and services for injured workers
under workmen’s compensation laws, March 1967
(These provisions are in addition to the provisions of the Federal Vocational
Rehabilitation Act, which has been accepted by all the jurisdictions.)
Jurisdiction

Maintenance and other benefits

Alaska

Maximum $100 a month for maintenance for permanently
disabled persons. Total maximum $5,000 for additional
compensation, treatment, instruction, and transporta
tion. (Additional benefits in certain cases.)

Arizona

The industrial commission is authorized to provide such
additional awards as may be necessary for the promo
tion of vocational rehabilitation.

Arkansas

Maximum $400 for training and incidental travel expenses
for persons disabled from silicosis or asbestosis.

California

In addition to temporary disability benefits, the injured
worker undergoing rehabilitation may receive $52.50
weekly for up to 26 weeks as an advance on his perma
nent disability award.
Maximum $15 a week (in addition to compensation) dur
ing rehabilitation.

Connecticut
District of
Columbia

Florida

Hawaii

Maine

Maryland

M a ssachusetts__

Maximum $25 a week for maintenance of permanently
disabled persons during vocational rehabilitation as di
rected by the U.S. Secretary of Labor (in addition to
compensation). Secretary of Labor may furnish pros
thetic appliances or other apparatus.
The industrial commission is directed to assist perma
nently disabled workers to obtain appropriate training,
education, and employment, and is authorized to co
operate with the proper Federal, State, and other public
or private agencies in the vocational rehabilitation of
injured workers, and may pay for such services out of
administrative funds.
Maximum expenditure of $5,000 for any permanently dis
abled person for retraining and rehabilitation, including
evaluation, instruction, necessary transportation, and
maintenance.
Maximum $20 a week in addition to compensation, for
sustenance and travel, as determined by the industrial
accident commission. Total maximum of $2,000 for
sustenance, travel, and rehabilitation for the first 52
weeks and up to $500 additional if rehabilitation is ex
tended for a second 52 weeks.
Rehabilitation counselor within workmen’s compensation
commission refers proper cases to division of voca
tional rehabilitation.
Needed rehabilitation services including travel, and room
and board when necessary, training, guidance, and
placement services (in addition to compensation).
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Table 10.—Specific rehabilitation benefits and services for injured workers
under workmen’s compensation laws, March 1967—Continued
Jurisdiction.

Michigan

Minnesota

Maintenance and other benefits

Prompt rehabilitation services, including vocational reha
bilitation up to 52 weeks if necessary. (Workmen’s com
pensation department may extend this up to an addi
tional 52 weeks.) Department may order additional pay
ments to worker for transportation or any other extra
expense during rehabilitation.
66% percent of wages, maximum $45 a week, for not more
than 52 weeks (in addition to compensation).

Mississippi

Maximum $10 a week, for not more than 52 weeks, for
maintenance (in addition to compensation).

Missouri

Maximum $10 a week to injured employees while receiv
ing rehabilitation. Period limited to 20 weeks except
that the board of rehabilitation may, in unusual cases,
extend the period for not more than an additional 20
weeks. Board may order employer to pay for trans
portation to rehabilitation facility.

Maximum $30 a week for maintenance, plus travel ex
penses, tuition, books, and necessary equipment for
training.
Law specifies that after 450 weeks of receiving permanent
New Jersey
total benefits such compensation shall cease unless the
employee shall have submitted to such rehabilitation as
may have been ordered by the rehabilitation commission.
If he accepts rehabilitation, further benefits may be pay
able during disability.
Maximum $30 a week for maintenance for totally or
New York
partially disabled workers. Also additional compensa
tion necessary for rehabilitation.
North Dakota___ Maximum $25 a week for 72 weeks payable to dependents
during period of rehabilitation.
Maximum $40.25 a week for 52 weeks for maintenance.
Ohio
Industrial commission may also pay cost of artificial
appliances. State rehabilitation center (Ohio State
University) authorized to restore, train, and reeducate,
and place in productive employment physically handi
capped workers.
Rehabilitation center to make available to injured work
Oregon
ers modern techniques for rehabilitation. Industrial ac
cident commission authorized to expend such funds as
may be necessary to accomplish rehabilitation.

Montana

Pennsylvania___

Maintenance benefits for injured workers and their fami
lies during rehabilitation and training, and for an addi
tional 60-day trial period of employment if the disabled
individual is cooperative and demonstrates satisfactory
progress.
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Table 10.—Specific rehabilitation benefits and services for injured workers
under workmen’s compensation laws, March 1967—Continued
Jurisdiction

Puerto Rico

Rhode Island___

Texas

Utah

Washington____

West Virginia__

Wisconsin

Maintenance and other benefits

Rehabilitation center established to make available to in
jured workers the best in physical medicine and rehabili
tation services.
Curative center established to make available to injured
workers “all possible modern curative treatment and
methods.”
Medical services to include treatments necessary for phys
ical rehabilitation, including training in the use of
prosthetic devices.
Maximum $830 for use in rehabilitation and training for
certain permanent disabilities. Employees permanently
and totally disabled (either from an accident or an oc
cupational disease) who cooperate but cannot be rehabil
itated are eligible for benefits up to $42 a week for life
after the maximum benefits otherwise payable are com
pleted.
Rehabilitation center established to make available to in
jured workers the best in physical medicine and re
habilitation services.
Maximum $1,200 for each permanently disabled worker,
plus temporary total payments for vocational training,
including the use of crutches, artificial limbs, or other
appliances or medical treatment as necessary. Each case
to be authorized by the commissioner.
Actual and necessary maintenance and travel costs during
maximum of 40 weeks of rehabilitation, if training pro
vided elsewhere than at place of residence; employer
shall supply training in use of artificial members or ap
pliances (in addition to full compensation during train
ing period, including rehabilitation period).

United States:
Federal
Maximum $100 a month for maintenance. Also cost of
employees.
rehabilitation services (in addition to compensation).
Longshore
men and
harbor
workers.

Maximum $25 a week for maintenance (in addition to
compensation). Secretary of Labor may furnish pros
thetic appliances or other apparatus.

In addition to any special rehabilitation benefits and services
provided under the workmen’s compensation law, as shown in
table 10, an injured worker may also be eligible for the services
provided by the Federal-State program of vocational rehabilita
tion. This program is operated in all the States, the District of
Columbia, and Puerto Rico by the State divisions of vocational
rehabilitation, and applies to disabled persons whether or not the
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disability is work connected. The services rendered include medi
cal care, counsel and guidance in selecting the right job, and
training for and placement on the right job. In addition, the
medical treatment, transportation, maintenance, occupational
tools and equipment, and training supplies are provided without
cost where the client’s inability to pay has been established.
This Federal-State program has achieved remarkable results,
considering its great responsibilities and limited budgets. But a
large percentage of injured workers do not receive rehabilitation
services. In addition, there are delays in referrals and in providing
services.

Subsequent-Injury Funds
Rehabilitation is only a part of the job of restoring an injured
worker to a useful life. It is also important that he be reemployed.
Many times it is possible for him to go back to work for the same
employer. However, in some instances his previous employer may
not be able to reemploy him and the worker encounters difficulties
in securing another job. Much of the benefit of rehabilitation is
lost if the worker has no appropriate job to go to when his
physical restoration has achieved maximum results. Subsequentinjury funds are designed to encourage employment of physically
handicapped workers.
When an employee has sustained an injury involving the loss
of a member of the body, and suffers another such loss as a result
of an industrial injury, he may become permanently and totally
disabled, thus increasing the amount of workmen’s compensation
benefits to be paid, if the worker receives full payment for his
combined disabilities.
Assessing the total cost of such compensation upon the latest
employer acts as a very real obstacle to the employment of handi
capped persons. To meet this problem, “second injury” or “sub
sequent injury” funds have been established under most laws,
so that when a subsequent injury occurs the employer has to pay
only for the last injury. Yet the employee is compensated for
the disability resulting from the combined injuries, the remainder
of the award being paid from the fund.
The problem which handicapped workers would face under
workmen’s compensation laws was recognized even before the
first State workmen’s compensation law was enacted. In 1910, for
example, delegates from 10 States that were considering the
adoption of the workmen’s compensation system held a historic
conference in Chicago to discuss the implications and consequences
of such a system.
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When they turned for guidance to the experience of the British
with workmen’s compensation, they learned that “a hundred and
fifty thousand English workmen . . . could not get employment . . .
by reason of . . . some partial disability” 9 after the English work
men’s compensation law went into effect.
The conferees recognized that some provision would have to be
made in this country to protect the jobs of men and women with
physical handicaps. A committee appointed by the conference to
draw up standards therefore recommended that if the employer
could clearly establish that any injury was due in whole or in
part to the employee’s previous physical condition, then “and to
that extent only” benefits otherwise payable should be reduced.
For some reason the specific second-injury provision that had
been suggested at this conference did not gain very wide accept
ance. A few States followed it in spirit by providing that the
employer’s liability, in cases involving prior handicaps, should
be limited to the amount of compensation payable for the second
injury only. A few, however, tried to meet the problem by per
mitting physically handicapped workers to enter into contracts
with their employers, in which they “waived” their rights under
the workmen’s compensation law if the second injury were due
to the prior physical defect. Others had no statutory provision
for second-injury cases. In some of these, employers were held
liable for the entire resulting disability when a worker with a
prior disability suffered a second injury.
Some workmen’s compensation agencies, in the absence of a
special provision in the law limiting compensation benefits for
handicapped workers to the effect of the second injury, were
hesitant to hold employers responsible for the entire resulting dis
ability in second-injury cases, because of the effect such a decision
would have on the jobs and employment opportunities of other
handicapped workers. An interesting case that serves to explain
this hesitance occurred in one of the Western States soon after its
law went into effect. Here a large employer, with more than a
hundred handicapped workers, directly asked the workmen’s com
pensation board to rule on the extent of his liability in the event
one of them was injured by a work accident. He plainly indicated
that if the board intended to hold him responsible for more than
the second injury, he would immediately discharge all of these
disabled workers. The board held in this case that the employer
would not be liable for anything more than the second injury.
The problem was a difficult one. There seemed to be no way
to do justice to the employer and to the employees. If the law
9 “Proceedings of Conference of Commissions on Compensation for Industrial Accidents.”
(Geo. H. Ellis Co., Boston) 1910, p. 121.
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made employers responsible for full benefits in second-injury cases,
they would refuse to hire physically handicapped workers. On
the other hand, if it cut off the employer’s liability beyond the
second accident, the employee received “grossly inadequate com
pensation.” Waivers were also unacceptable as a solution, since
to some extent they made the compensation law a dead letter for
the handicapped worker and threw him upon public charity in the
event of a second injury.

First Law
It was not until 1916 that one State found a really workable
solution that was fair both to employers and employees. This
State was New York, and the solution was the “second-injury
fund” system set up by law. This law provided that if a worker
with one hand, arm, foot, leg, or eye lost a second such member or
organ in a work accident, his employer would be liable only for
the second loss, and any remaining compensation due for the com
bined injury would be paid from a special fund financed by re
quiring an employer to make a $100 payment whenever an em
ployee was fatally injured on the job and left no dependents to
whom death benefits were payable.
Although the second-injury fund system provided full benefits
to handicapped workers without penalty to their employers, it
was, strangely enough, slow to catch on. A handful of States—
Minnesota, North Dakota, Ohio, Utah, and Wisconsin—followed
New York’s lead almost immediately, but during the 1920’s and
1930’s only seven additional States 10 followed suit.
In fact, the second-injury fund principle did not really become
a common and accepted feature of State workmen’s compensation
laws until the 194'0’s. It was then, while hospital ships were
returning from Europe and Asia during World War II, that
men and women at home began to scrutinize the laws and pro
grams that would help or hinder the rehabilitation and readjust
ment of disabled veterans. Workmen’s compensation naturally fell
under this scrutiny. In the months that followed, many persons
and groups worked together to get second-injury fund laws
adopted in more States. As a result, 21 additional jurisdictions
provided for such funds before the war was over. Since the end
of the war, 14 of the remaining 18 jurisdictions have adopted
similar legislation. Today only Georgia, Louisiana, Nevada, and
Virginia fail to provide this protection to physically disabled
workers.
One recent trend in second-injury legislation is to broaden the
10 Arkansas, Idaho, Illinois, Massachusetts, New Jersey, North Carolina, and South Carolina.
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coverage, rather than, to limit application of the provision to
workers who have lost the use of a member of the body, or the
member itself. The laws of 18 jurisdictions have been broadened
to apply to any previous permanent disability: Alaska, Arizona,
California, Connecticut, Delaware, the District of Columbia,
Florida, Hawaii, Maryland, Minnesota, Missouri, New York,
Oregon, Puerto Rico, Utah, Washington, West Virginia, and Wis
consin.
The method of financing the subsequent-injury fund differs
under the various laws. The funds are usually supported by a
charge, ranging from $500 to $6,250, made against an employer
or his carrier when a worker who has been killed on the job does
not leave any dependents. Such funds are sometimes supplemented
by special appropriations. In two States, California and Pennsyl
vania, the fund is supported entirely by appropriation.
A few States require employers to make payments to the fund
in all death cases, while others require payments in certain perma
nent partial or permanent total disability cases. Some States
finance the subsequent-injury fund program entirely by annual
assessments on workmen’s compensation insurance carriers. In
five jurisdictions—North Dakota, Ohio, Puerto Rico, Washington,
and West Virginia—the program is financed from the general
State workmen’s compensation insurance fund, which is exclusive.
Waiver of Compensation
The establishment of a subsequent-injury fund helps to prevent
pressure on employees already handicapped to waive their right
to compensation in the event of a subsequent injury. As mentioned
previously, it had been customary in many States to permit handi
capped workers to waive benefits, because of the reluctance of
employers to hire or keep an employee whose physical condition
they thought might result in an extra insurance risk. Such
waivers are now restricted or prohibited in most jurisdictions.
There are still some States, however, where an employee handi
capped by an existing disability such as blindness, epilepsy, or loss
of a member, may by special contract waive his right to compen
sation in the event of a subsequent injury, subject to approval by
the compensation agency. Where such a practice exists, the scope
of the compensation law is narrowed, and workmen and their
dependents may suffer losses they can ill afford to bear. Waivers
are permitted in certain cases for accidental injuries under the
laws of 9 States:
Maine
New Hampshire
Connecticut
Ohio
Maryland
Illinois
Massachusetts
Wisconsin
Iowa

174

Usually the workmen’s compensation agency has to approve the
waiver, and a few of these States report that waivers have not
at any time been permitted. There are provisions permitting
waivers of compensation for aggravation of all or specified occu
pational diseases in the laws of 5 of the above 9, and in 15 other
States. The 21 laws permitting waivers for occupational diseases
fall into the following categories:

Law permits waivers for all occupational diseases . ... 12
Colorado
Kansas
South Carolina
Illinois
Maine
Tennessee
Indiana
Massachusetts
Vermont
Iowa
Minnesota
Virginia
Law permits waivers for silicosis or asbestosis........................... 6
Arkansas
Maryland
Oklahoma
Georgia
North Carolina
Texas
Law permits waivers for silicosis.................................................... 3
Idaho
Nevada11
South Dakota
In 11 of these 21 States,12 a limited amount of compensation is
nevertheless payable. In Idaho and South Dakota, this is true for
a person already employed who executes a waiver, but not for a
person seeking employment.
In 17 of the 21 States,13 a worker “affected but not disabled” by
the disease may waive benefits for aggravation of his condition
that may occur if he chooses to continue in the hazardous occupa
tion. In Massachusetts, an employee who is for any reason pecu
liarly susceptible to injury, or who is peculiarly likely to become
permanently or totally incapacitated, may waive benefits for total
or partial disability. The Iowa law provides that the subsequent
disability for which benefits are waived must be owing “directly
or indirectly” to a preexisting physical defect. The laws of Illi
nois and Indiana permit waivers whether or not there is a pre
existing defect.
In four of the States that permit waivers for silicosis and/or
asbestosis, waivers are not permitted for other dust diseases
which are covered by the law. Three of these, Arkansas, Mary
land, and Nevada, cover all occupational diseases, while the
fourth, Oklahoma, in addition to covering silicosis and asbestosis,
covers anthracosis pulmonary fibrosis caused by the breathing of
coal dust not containing sulfur dioxide.
11 In Nevada, waivers are not permitted where the employee has been exposed for 4 years
in the State.
12 Arkansas, Georgia, Idaho, Kansas, Minnesota, Nevada, North Carolina, Oklahoma, South
Dakota, Texas, and Vermont.
13 Arkansas, Colorado, Georgia, Idaho, Kansas, Maine, Maryland, Minnesota, Nevada, North
Carolina, Oklahoma, South Carolina, South Dakota, Tennessee, Texas, Vermont, and Virginia.
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Administration
Table 11 shows the administrative agency of each of the laws
of the 50 States, the District of Columbia, and Puerto Rico. As
shown, in 21 States and Puerto Rico, the laws are administered in
the labor department. In 24 States, the law is administered by an
independent workmen’s compensation agency. In two of these,
Maine and Montana, the labor department participates through
representation of the labor commissioner on the workmen’s com
pensation board or commission. In the other five States, there is
court administration. The Federal acts, applying to longshoremen
and to private employments in the District of Columbia, and to
civil employees of the Federal Government, are all administered
by the Bureau of Employees’ Compensation of the U.S. Depart
ment of Labor.
Workmen’s compensation administration involves many corre
lated responsibilities. It presents difficult administrative problems
and requires continuous supervision. Administration by a director
of the labor department, a board, or commission has been found
more effective in achieving the full purpose of the law than has
administration by courts, which are not equipped to render the
type of service needed.

What of the Future?
While it is clear that passage of workmen’s compensation laws
has greatly improved the situation in regard to indemnifying
workers for injuries on the job, there are still many gaps in pro
tection. Perhaps the major areas that need improving are cover
age—including full coverage of occupational diseases with ade
quate time provided in which to file claims—the amounts of
benefits and length of time they are paid, and administration.
Because no State covers all workers, and because there are
numerous exemptions to most of the laws, and because almost
half the laws are still elective rather than compulsory, there are
still millions of workers unprotected by these laws.
Coverage of occupational diseases has lagged behind that of
accidental injuries. One reason for this has been the fear that
the cost of covering all occupational diseases would be prohibitive
for any State. However, it is encouraging that this fear, long a
stumbling block to broad legislation, has been proved to be with
out foundation. State experience shows that it is only a very
small percentage of the total costs for all accidental injuries.
Thus there should be more rapid action in the future to include
in the coverage all workers who suffer from occupational diseases.
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Table 11.—Agencies administering State workmen’s compensation laws,
March 1967
States in which the workmen’s compensation law is administered in the labor
department—21 States and Puerto Rico:

Alaska
Arizona
California
Colorado
Delaware
Florida
Hawaii
Kentucky

Michigan
Minnesota
Missouri
New Hampshire
New Jersey
New York
Pennsylvania
Puerto Rico

Rhode Island
South Dakota
Utah
Vermont
Washington
Wisconsin

States in which a separate independent agency administers workmen’s compensation—24 States and the District of Columbia:
Arkansas
Connecticut
District of
Columbia 1
Georgia
Idaho
Illinois
Indiana
Iowa
Kansas
Maine (labor com
missioner is ex officio
member of commission)
Maryland

Massachusetts
Mississippi
Montana (labor commissioner is a
member of board)
Nebraska
Nevada
North Carolina
North Dakota (Workmen’s Compensation
Bureau administers
unemployment insurance and employment service)

Ohio
Oklahoma
Oregon
South Carolina
Texas
Virginia
West Virginia

States with court administration of workmen’s compensation—5 States:

Alabama
Louisiana

New Mexico
Tennessee

Wyoming

1 The District of Columbia act is administered by the Bureau of Employees* Compensation,
U.S. Department of Labor.

Since many of these diseases, particularly radiation diseases,
are of delayed development, it is of major importance that time
limits for filing claims be 1 year after the date the worker learns
of his disease and its relation to his job, and after the beginning
of his disablement.
Benefits in almost all States need to be brought closer in line
with the current cost of living. They should cover all medical
expenses, and should be paid for the entire period of disability
in the case of total disability. Benefits should be the same, whether
the disability is due to accident or to occupational disease.
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The objective of the future, as in the past, is to give adequate
workmen’s compensation protection to all gainfully employed
workers. While there is still a long way to go before this goal is
attained, every legislative session sees some progress toward this
goal.
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OCCUPATIONAL SAFETY
AND HEALTH
The coming of the industrial revolution to the United States
brought with it unprecedented opportunities for economic prog
ress. Unfortunately, it also often resulted in unsafe working
conditions. Although the employer had certain common-law duties
toward his employees, such as to provide a safe place to work,
the safeguards to the safety and health of employees which we
take for granted today were not customary at that time. Indeed,
the very idea that an employer should be concerned with the
welfare of his employees while they were on the job was not
generally accepted, and the search for techniques to make working
conditions safer had not yet begun in earnest.
In the early days, it was believed by management that the
great majority of the accidents were caused by carelessness of the
worker himself, and that it was the worker’s responsibility to
avoid accidents. Management often viewed any special efforts
it made toward safety as a form of charity.
Machine guards for complex, dangerous, power-driven ma
chinery were unknown. How many fingers and hands were lost
or maimed in factory accidents can be only a guess, but it has
been reported that 50 or 60 years ago, over half of all industrial
workers suffered disabling injuries during the course of their
working lives.
Virtually no attention was given to the need for adequate
sanitation, ventilation, or lighting. The factory buildings them
selves were often of unbelievably flimsy construction. Passage
ways were narrow; overcrowding was customary; exits were
inadequate. Deaths and crippling injuries due to industrial acci
dents were frequent and were generally accepted as part of the
price of industrial progress.

Tragedies Leading to Regulation
A change in public attitude began during the second half of
the 19th century, when a series of tragedies stirred the compas
sion of the public and roused its indignation. Disasters in coal
mines were among the worst. In Illinois, 69 men were killed
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when a mine roof collapsed and melting snow poured water into
the mine. In 1869, an even worse mine disaster occurred in
Pennsylvania when a subterranean fire demolished the wooden
beams and planking lining the one shaft to the surface, taking
the lives of 179 workers.
The first steps to remedy the hazardous conditions character
istic of American industry at that time were taken in Massachu
setts, which in 1867 provided for the appointment of factory
inspectors. Ten years later, in a further effort to curb the appall
ing accident toll in manufacturing establishments, the Massachu
setts legislature enacted a law giving inspectors the right of
entry into factories, and also required that all dangerous indus
trial machinery be properly safeguarded. By 1890, nine States
had made some provision for factory inspection. Thirteen States
had requirements for fire protection, in the way of fire escapes
and ready egress by outward-swinging doors; 13 States required
guarding of machinery; 7 States required removal of dust and
objectionable gases by exhaust fans; 22 States made some pro
visions for mine safety; 23 States provided for inspection of
steam boilers; and 10 had laws governing elevators and hoistway
openings. Twenty-one States had some requirements as to occu
pational health, including provisions for ventilation and sanitation
of workshops, but such legislation was only a step in the right
direction. Serious work accidents were still the rule.
The manufacture of matches was taking a tragic toll of workers
through a disease known as “phossy jaw,” caused by the white
phosphorous used in manufacturing match heads. Luckily a
new method of making matches was developed shortly after the
turn of the century, and the patents were given to the public
by the Diamond Match Co. Almost simultaneously, legislation
was enacted in the United States and elsewhere placing a pro
hibitory tax on the manufacture of white phosphorous match
heads.
A study made in Allegheny County, Pa., in 1907-08, showed
that the three great areas of accidents in that county were in the
steel mills, the mines, and on the railroads. From July 1, 1906,
to June 30, 1907, 526 work-accident fatalities occurred in this
one county, and one of the most tragic features of the situation
was that 60 percent of the workers who were killed were men
who had not yet reached the prime of their working life. Of the
526 deaths, 195 occurred in Pittsburgh’s steel plants, 125 were
railroad accidents, and 71 were mining accidents. The injuries
in the steel plants occurred for the most part while operating
cranes, from falls, and from explosions. Most railroad accidents
were caused from working on the tracks, and 67 percent of the
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mining accidents were the result of falling slate in the mines.
This survey further indicated that more men were killed in the
mines of the United States per thousand employed than in the
mines of France, Belgium, or Great Britain.
The great succession of mine explosions finally stirred the
American public to a national effort toward accident prevention.
In 1908, Congress authorized the establishment under the Geo
logical Survey of a station for the investigation of mine explo
sions, and later that same year the first station was opened in
Pittsburgh. This was the forerunner of the establishment of the
Bureau of Mines. Also in 1908, the United States invited Great
Britain, Germany, and Belgium to send their leading experts on
mine disaster over here to advise this country. A 2 months’ study
by these experts led to recommendations for Federal action
in the field of explosives; control of dust in coal mines; safety
lamps; and use of electricity. They also recommended that the
Government establish safety training courses for fire bosses,
mine foremen, superintendents, and inspectors.
In the meantime, new machines and new processes were being
developed rapidly, and with each development came new hazards.
The approach to regulation up to now was through legislative
enactment of safety laws. The State legislatures, which usually
met every 2 years, were unable to keep pace with the changing
industrial situation. Moreover, it was virtually impossible to
secure a satisfactory degree of uniformity among the various
States in such legislative enactments. Another disadvantage was
that judges with little knowledge of industrial hazards were often
called upon, in cases where firms were being prosecuted for noncompliance with a factory inspector’s orders, to decide whether
or not the orders constituted a reasonable application of the
statutory requirements.
Because of these practical considerations, it was clearly neces
sary to develop a type of regulation which would be detailed in
its requirements and yet be adaptable to rapidly changing indus
trial conditions. Administrative rulemaking seemed to be an
answer. State experience in this method began in Massachusetts.
In 1907, following two disastrous boiler explosions, the legislature
of that State delegated to a State board of boiler rules the power
to promulgate regulations that had the force and effect of law.
Wisconsin, in 1911, became the first State to make a broad
delegation of rulemaking power in labor legislation to an ad
ministrative board. This act gave the board power and duty:
To investigate, ascertain, declare, and prescribe safety devices, safe
guards, or other means or methods of protection best adapted to render
the employees of every employment and place of employment . . . safe.
... To ascertain and fix such reasonable standards and to prescribe,
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modify, and enforce such reasonable orders for the adoption of safety
devices, safeguards, and other means or methods of protection. ... To
ascertain, fix and order such reasonable standards for the construction,
repair and maintenance of places of employment as shall render them
safe.

New York’s interest in safety legislation was intensified as a
result of a great catastrophe on March 25, 1911, when fire struck
the three-story loft of the Triangle Shirtwaist Co. of New
York City, taking the lives of 146 employees, mostly young women.
The origin of the fire was never conclusively determined. But the
great accumulation of rags, silk, and flimsy cottons, as well as the
loft’s congested aisles, locked doors, and lack of fire escapes,
turned the fire into a holocaust. The sole fire escape was a single
ladder.
This tragedy raised public indignation to a high pitch. At a
citizens’ mass meeting, held a week later, labor and civic leaders,
social workers, and church representatives, all proposed remedial
action. Miss Rose Schneiderman, vice president of the Women’s
Trade Union League, was one of the speakers, as was economist
E. R. A. Seligman of Columbia University. Out of this meeting
emerged the New York Citizens Committee on Safety, which
sponsored an investigation headed by Frances Perkins. Their
investigation led to a law providing for the Factory Investigating
Commission, established that same year, whose chairman was
Robert F. Wagner. Other members included Samuel Gompers and
Alfred E. Smith.
The Triangle disaster opened the door to progress in job safety.
In 1913, New York and four other important industrial States—
California, Massachusetts, Ohio, and Pennsylvania—-followed
Wisconsin’s leadership in granting rulemaking authority to its
labor commissioner.

Present Status
Today, in 31 States, Puerto Rico, and the District of Columbia,
the labor department—which is the agency traditionally respon
sible for occupational safety and health—has general rulemaking
authority in this field. These States are:
Delaware
Maryland
Alabama
Massachusetts
Alaska
Florida
Arizona
Georgia
Minnesota
Nebraska
Arkansas
Hawaii
New Hampshire
California
Indiana
Kentucky
New Jersey
Colorado
Connecticut
Louisiana
New York
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North Carolina
Oklahoma
Pennsylvania
Rhode Island

Tennessee
Utah
Vermont
Washington

West Virginia
Wisconsin

In Iowa an Employment Safety Commission has been estab
lished with rulemaking authority, and in Virginia such authority
has been granted to the Safety Codes Commission, of which the
Commissioner of Labor and Industry is an ex officio member.
In seven other States, the agency administering the workmen’s
compensation law, in these cases an independent agency, has
general safety rulemaking authority: Idaho, Illinois, Montana,
Nevada, North Dakota, Ohio, Oregon.
The Mississippi State Board of Health, which administers the
labor laws through its Division of Industrial Hygiene and Factory
Inspection, has rulemaking authority for safety and sanitation.
Five additional States (Kansas, Maine, Michigan, South Caro
lina, and Texas) have authorized their labor departments to make
rules for certain hazards only, such as for work on boilers, eleva
tors, or construction work.
Rulemaking authority provides the necessary flexibility and
machinery by which State safety requirements may be kept in line
with changing industrial conditions and processes. Also, the
regulations or codes are usually formulated with the aid of advi
sory committees made up of representatives of labor and industry
and experts in the field. This method insures that the codes are
realistic and practical, and it provides the basis for general
acceptance by both workers and employers. The laws setting
forth the basis for this sort of administrative rulemaking usually
require that the rules be adopted only after a public hearing and
in compliance with other legal safeguards.
While some States have used this authority sparingly, as in
setting forth some general safety standards applicable to all
employments, the trend is to develop special codes for particular
industries, operations, or hazards. Some specific hazards are
regulated in a large majority of the States. Among the present
codes are those relating to boilers, construction, elevators, mechan
ical power transmission guarding, removal of dust and gases, fire
protection, floors and stairways, industrial lighting, sanitation,
seats for female employees, and ventilation.
Other hazards frequently regulated are those connected with
abrasive wheels, compressed air work, cranes and derricks, elec
trical installation and maintenance, mining, woodworking or
metalworking machinery, explosives, flammable liquids, handtools,
hatchways, industrial housekeeping, ladders, spray painting,
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foundries, laundries, and welding. Many States also require pro
vision of first-aid and protective equipment.
The ever-changing nature of our industrial scene is revealed by
some hazards for which regulations have been issued only in the
last few years. For example, the development of atomic energy for
peaceful purposes brought with it the need to protect from radia
tion hazards the persons who work with it or are otherwise likely
to be exposed to ionizing radiation. In 1959, Congress, in an
amendment to the Atomic Energy Act of 1954, authorized the
Atomic Energy Commission under certain conditions to make
agreements with individual States, permitting such States to ex
ercise control over certain specified sources of radiation. Realizing
that special health and safety hazards were involved and special
protective regulation was necessary, a number of the States en
acted laws and issued codes, or revised earlier codes, designed to
control radiation hazards. In the majority of the States the health
department is the regulatory agency, but in several States the
labor department has joint responsibility with the health depart
ment and has issued separate codes applying specifically to indus
trial establishments.
Another noteworthy trend is toward greater uniformity in the
provisions of the regulations, through adoption of the standards
of nationally recognized codes developed by such bodies as the
United States of America Standards Institute.
Soon after the beginning of the industrial safety movement,
it became apparent to safety engineers that only limited progress
could be made in accident prevention through the use of safety
devices and machine safeguards alone. Workers continued to
have accidents because of unsafe work habits, no matter how
safe the physical environment. Thus the safety movement has
grown to include the promotion of safety practices among workers
and supervisors through educational programs. Such promotional
programs, directed particularly toward small businesses which
cannot afford a full-time safety staff, now constitute an important
part of the State safety program in some States.
Although the primary responsibility for job safety in the
United States has always rested with State governments, the
Federal Government has given valuable leadership and technical
assistance in the unceasing war against work injuries. The
Bureau of Labor Standards in the U.S. Department of Labor, upon
request, has provided training courses not only for State safety
inspectors but also for the safety specialists of management and
labor. These courses include basic 30-hour sessions, with advanced
courses for special hazards and teacher training.
The lesson of experience is that the vast majority of work
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injuries can be prevented. For instance, the National SafetyCouncil estimated in 1938 that 285,000 lives had been saved since
1913 by accident prevention activities. Another estimate showed
that accidental deaths in industry had dropped from about 35,000
in 1913 to approximately 19,500 in 1937. Since 1937, the death
rate per 100,000 workers has fallen from 37 to 22. In 1964,
according to estimates of the U.S. Labor Department’s Bureau of
Labor Statistics, 2,050,000 workers were injured in the course
of their employment, 14,200 of these fatally. Approximately
85,800 of those injured suffered some permanent impairment.
This indicates much remains to be done.
The techniques ,of accident prevention, developed over the years
by private and public groups alike, are available. Applying these
techniques effectively wherever people work requires the continu
ing combined efforts of management, labor, and government.
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INDUSTRIAL
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INDUSTRIAL RELATIONS
Various types of laws affecting industrial relations have devel
oped in the United States. Three major types discussed in this
chapter are laws providing for mediation services, anti-injunction
laws, and labor relations acts.
Certain laws affecting union security are also discussed, includ
ing the so-called “right-to-work” laws. Other regulatory laws, such
as those dealing with union financial affairs or union political
activity, are not included within the scope of this discussion.

Mediation Legislation
Because labor disputes or disagreements between an employer
and his employees have arisen that could not be settled by the
parties themselves, certain methods have been developed under
which third parties to the dispute help settle them so as to prevent
or end promptly a strike or lockout. These methods have been
termed “mediation,” “conciliation,” or “arbitration.”
“Mediation” is the method of settling a labor dispute in which
the employer and his employees are brought together by a third
party, known as a mediator, who through advice and suggestion
helps the two parties themselves to arrive at a solution acceptable
to both. Since experience has shown that settlements concluded by
the parties themselves are the most satisfactory and lasting,
mediation has found favor with both labor and management, and
it has been widely accepted as an instrument of public policy.
“Conciliation” formerly involved a more active attempt by the
third party to help the parties to agree, but the term has come to
be used interchangeably with “mediation.”
Neither of these two terms was used much in the very early
days of industrial disputes—rather, the term was “arbitration,”
which applied to any settlement of a labor dispute, as well as
collective bargaining and what we now term mediation or con
ciliation. By the early 1900’s, however, arbitration had come to
have the meaning we give it today—settlement of a dispute by the
binding decision of a third party, something quite different from
the other two terms.
The Mediator
The mediator does not himself determine the solution but helps
the two parties get together; he might be called a “go-between.”
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He may work with each side separately or may arrange joint con
ferences. Often he does both.
In former years, the mediator sometimes could consider that he
had done his part when he had gotten the parties to meet and talk
together unemotionally. This required tact, patience, and intelli
gence, as well as an understanding of the position of each party.
Sometimes the mediator’s job was simply to keep the parties
talking. Today, in addition to the above requirements, the suc
cessful mediator often needs to have specialized knowledge of
many complicated and technical problems. Sometimes he must
take a more active part in the negotiations, sometimes even pro
posing various solutions. The recommendations he does make,
however, need not be accepted by the parties, as it is not the
function of the mediator to settle the dispute himself. It is the
right of both parties to develop and appraise their own ideas.
There are no fixed rules governing the procedure. Most mediation
proceedings are conducted in as informal an atmosphere as is
possible.
One of the most important qualities that should be possessed
by a mediator is impartiality. His usefulness would be ended if
he should give parties to the dispute any reason to suspect bias.
He must also create good will, engender trust on the part of each
side, and possess imagination.

Beginning of Regulation by Law

As early as 1829, the Journeymen Cabinet-Makers of Philadel
phia, in their constitution, mentioned arbitration as a way of
settling labor disputes. Later, labor organizations, including the
National Labor Union, the National Trade Unions, and the
Knights of Labor, went on record as favoring arbitration in set
tling differences between employer and employees.
The first law to authorize a State agency to participate in the
settlement of labor disputes was enacted in Maryland in 1878. The
first laws creating permanent State agencies to give what we
would now call mediation services were enacted in Massachusetts
and New York in 1886. In the next couple of decades, a number
of States passed laws providing for such services. By 1913, 32
States had such laws on their books for mediation or arbitration
of labor disputes.1 In most States, however, the services were
seldom used.
During the late 1920’s and early 1930’s, only about a dozen
1 Alabama, Alaska, Arkansas, California, Colorado, Connecticut, Georgia, Idaho, Illinois,
Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Missouri,
Montana, Nebraska, Nevada, New Hampshire, New Jersey, New York, Ohio, Oklahoma,
Pennsylvania, Texas, Utah, Vermont, Washington, Wisconsin.
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States actually provided mediation services, and of these, only
Massachusetts, New York, and Pennsylvania were really active
in the field.
In the later 1930’s, a number of new State mediation and arbi
tration agencies were established. In some industrial cities local
agencies were organized; most of these, however, had a short life.
The expansion of defense industries in 1940, and the entrance
of the United States into the war the following year, caused a
tremendous growth in the working population of the Nation.
With this growth also came some unrest resulting from wage and
price controls and labor’s no-strike pledges and contracts. During
the war years, mediation services, particularly those in States
where there were large concentrations of war industries, main
tained close cooperation with the National War Labor Board.
After the war’s end in 1945, and the termination of the national
board, State mediation boards prepared to handle the large num
ber of disputes accompanying the complicated adjustments to the
peacetime economy, and a few additional States adopted laws for
the promotion of voluntary mediation and conciliation of labor
disputes.
In the Federal field, the organic act establishing the U.S. De
partment of Labor in 1913 authorized the Secretary to act as
mediator and to appoint commissioners of conciliation in labor
disputes when he deemed it necessary. A separate division, the
U.S. Conciliation Service, was established in the Department
under the supervision and direction of the Secretary. The Service
was abolished in 1947 and an independent agency, the Federal
Mediation and Conciliation Service, was established, by the Labor
Management Relations (Taft-Hartley) Act.
This act includes a requirement that State mediation agencies
be notified of certain labor disputes. This requirement (sec. 8(d)
of the act) specifies that no party to a collective bargaining con
tract shall terminate or modify such contract unless notice is
given the other party 60 days prior to the termination date of the
contract, and that within 30 days of such notification the party de
siring the change must notify both the Federal Mediation and
Conciliation Service and the State mediation agency if no agree
ment has been reached by that time.
Today

In recent years there has been a great strengthening of existing
mediation programs, with new laws providing for such services in
most States not previously having them, so that at the present
time 46 States and Puerto Rico have some kind of facilities,
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established by law or practice, for mediating labor disputes in
industry. Of these, at least 22 States employ one or more full-time
mediators.
Thirty-nine of the 46 States with mediation facilities, and
Puerto Rico, have specific laws authorizing mediation to be car
ried on by a State agency, usually the State labor department.
These laws range from provisions simply authorizing the labor
department “to promote the voluntary arbitration, mediation, and
conciliation of disputes between employers and employees” to
long and comprehensive laws which establish a permanent board
of mediation and set forth in detail its functions, powers, and
duties. In seven States, the labor department mediates under
general, rather than specific, authority.
Disputes in the District of Columbia are subject to the juris
diction of the Federal Mediation and Conciliation Service.
Only four States today lack an agency to mediate general labor
disputes. These are Mississippi, Missouri, Nebraska, and Texas.
However, in Missouri and Nebraska there are laws providing
mediation or arbitration procedures to’ be followed in settling
disputes in public utilities; and in Texas the Governor is author
ized to refer labor disputes of public concern to a specially
appointed industrial commission for investigation, hearing, and
report.
Authority to intervene in a labor dispute.—Although the Labor
Management Relations Act requires that State mediation agencies
be notified of certain labor disputes, such notification does not
necessarily mean that services will be proffered. Some State
mediating agencies offer their services, either under specific au
thority of State law or in actual practice, whenever they have
knowledge of a labor controversy. However, others wait until
one or both parties specifically request assistance.
In some States, it is mandatory that the agency intervene under
certain circumstances. For instance, the agency must offer its
services when it has knowledge of a strike or lockout in Connecti
cut, Illinois, Massachusetts, Ohio, Pennsylvania, and Puerto Rico,
as well as in New Hampshire in disputes involving 10 or more
employees and in Oklahoma in those involving 25 or more. In
four other States—Michigan, New Jersey, New York, and North
Carolina-—the agency must offer its services when directed to do
so by the Governor. In New Jersey, also, and in four other States
—California, Delaware, Maine, and Oregon—the mediating
agency may intervene on its own motion but must mediate when
ever requested by one or both of the parties.
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Factfinding authority.—The laws in 20 States2 authorize the
mediating agency to investigate and make a public report on labor
disputes in which one or both parties refuse to mediate. In some
States, the law specifically provides that the report of the agency
shall assign responsibility or blame for failure to settle the dis
pute on one of the parties. In four of these States, however, the
public report is authorized only when certain industries or em
ployees are involved in the dispute—in Hawaii and Illinois, a
public utility must be involved; in Minnesota, an industry or in
stitution engaged in supplying the necessities of life, safety, and
health; and in Michigan, a hospital, a public utility, or public
employees. New York is the only State that provides for investiga
tion not by the board of mediation but by a specially appointed
board of inquiry which is set up when the board of mediation
certifies that it is unable to settle the dispute.
In Texas, although there is no mediation law or agency, the
Governor is authorized, when a labor dispute arises, to appoint an
“industrial commission” to hold hearings and make a public
report on the dispute.
Arbitration Provisions in State Laws
Arbitration differs from mediation in that in arbitration the
impartial third party, called the arbitrator, after hearing both
sides of the dispute, makes a decision on the case, and such
decision is final and binding upon the parties—at least for a
specified period of time. No State in our country provides for
compulsory arbitration of labor disputes in private industry. How
ever, a few States require arbitration in labor disputes in certain
public utilities.
The laws of 32 States 3 and Puerto Rico include some provision
for voluntary arbitration if mediation is unsuccessful. Under
some of these laws, the mediation agency itself may arbitrate,
upon agreement of the parties; in others, it may appoint one or
more arbitrators to an arbitration board; and in still others, the
mediation agency is merely directed to “promote” arbitration.
According to the U.S. Labor Department’s Bureau of Labor
Statistics,4 arbitration is rarely used for fixing contract terms,
but about 90 percent of all collective bargaining agreements pro
vide for arbitration as a final step in grievance procedure.
2 Arkansas, Colorado, Georgia, Hawaii, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maine,
Maryland, Massachusetts, Michigan, Minnesota, New Hampshire, New York, Ohio, Oklahoma,
South Dakota, and Washington.
3 Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Georgia, Hawaii,
Illinois, Indiana, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada,
New Hampshire, New Jersey, New York, North Carolina, Ohio, Oklahoma, Oregon, Penn
sylvania, Rhode Island, South Carolina, Utah, Vermont, Washington, Wisconsin.
4 “A Guide to Labor-Management Relations in the United States,” Bulletin No. 1225, Bureau
of Labor Statistics, Part 2 :03, p. 1.
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Public Utility Disputes Provisions
Since World War II, 13 States 56*have established procedures for
mediation and arbitration of labor disputes in public utilities—that is, industries supplying such necessities as heat, light, gas,
water, power, transportation and communications—and some
times hospitals. Most of them either prohibit strikes and lockouts
outright, or permit them only after all procedures outlined in the
law have been complied with.
Most of these laws provide either for compulsory arbitration of
labor disputes, or for seizure and operation of the utility by the
Governor for a certain length of time, if the dispute cannot be
settled by mediation. The others place reliance for settling the
disputes, if mediation fails, on finding the facts in each case
and making them public, or, in the case of Michigan, on voluntary
arbitration.
In 1951, however, the U.S. Supreme Court8 declared the Wis
consin Public Utility Labor Disputes Act unconstitutional pri
marily on the ground that the Federal Government had, by the
passage of the National Labor Relations Act and the Labor Man
agement Relations Act, closed to State regulation the field of
peaceful strikes in industries affecting interstate commerce. This
decision has had direct repercussions in several of the other
States. For example, later that year, the Indiana Circuit Court
(Marshall v. Schricker, et al., Ind. Cir. Ct. Vanderburgh County
No. 4657) basing its decision on the Wisconsin case, held that its
labor disputes public utility act, in its application to a business
affecting interstate commerce, was unconstitutional as being in
conflict with the Federal Labor Management Relations Act. The
Florida Supreme Court in 1953 reached a similar decision with
respect to its law. (Henderson v. State, 65 So. (2nd) 22.) In 1958
Hawaii ruled administratively that its act was not to be invoked
because of the decision in the Wisconsin case.
In 1963, the U.S. Supreme Court held unconstitutional, because
of Federal preemption, the provisions of the Missouri law relating
to seizure and the prohibition of strikes. (Division 1287 of Amal
gamated Association of Street, Electric Railway and Motor
Coach Employees of America v. State of Missouri, 374 U. S. 74,
Rehearing denied, 375 U.S. 870.)
On the other hand, the New Jersey courts upheld the validity of
its law. (N. J. Bell Telephone Co. v. Communications Workers of
5 Florida, Hawaii, Illinois, Indiana, Massachusetts, Michigan, Minnesota, Missouri, Nebraska,
New Jersey, Pennsylvania, Virginia, Wisconsin.
6 Amalgamated Association of Street, Electric Railway and Motor Coach Employees of
America v. Wisconsin Employment Relations Board (February 26, 1951, 340 U.S. 383). The
validity of the act as applied to intrastate utility companies was not challenged in this case.
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America, N. J. Traffic Division No. 55, Board, of Arbitration (75A.
(2nd) 721.) However, A. G. 0. 1964, No. 1, (87 New Jersey LJ,
No. 13, p. 185) held that the law is unconstitutional as it applies
to a bus company whose operations are subject to the National
Labor Relations Act, as amended.
Federal-State Cooperation

One of the requirements of the Labor Management Relations
Act is that the Federal Mediation and Conciliation Service shall
make its mediation facilities available in any labor-management
dispute that threatens a substantial interruption of interstate
commerce. The act further provides that the Service avoid medi
ating disputes that have only a minor effect on interstate com
merce, if State or other mediation facilities are available. The
Director of the Federal Service is authorized to establish suitable
procedures for cooperation with State and local mediation agencies.
Recent developments of some significance have measurably im
proved Federal-State relations in the field of mediation. The
Federal Mediation and Conciliation Service and the Association of
Labor Mediation Agencies, representing State and local mediation
services, have established a permanent Liaison Committee to im
prove cooperation and communication between FMCS and vari
ous State mediation agencies. A code of Professional Conduct for
Labor Mediators was devised by the Liaison Committee and
adopted in 1964 by the Federal Service, Association of Labor
Mediation Agencies, and individual State agencies. The FMCS in
1965 established a grievance procedure available to any State
agency having a complaint or grievance against the Service or any
of its mediators. In early 1966, the FMCS-ALMA Liaison Com
mittee approved a joint grievance procedure. The FMCS in the
fall of 1964 opened its advance training program to representa
tives of State mediation agencies who have since participated in
FMCS annual seminars and workshops. These developments have
raised Federal-State relations between the FMCS and State
mediation agencies to a new level of understanding and coopera
tion.

State Labor Relations Acts
The enactment of State labor relations acts is a relatively re
cent development in the field of labor legislation. Mediation laws,
for example, can be traced back into the 19th century, but labor
relations acts have been in existence considerably less than half
a century.
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Labor relations acts affirm the rights of employees to have
unions of their own choosing and to “bargain collectively” —a
term which is believed to have originated with Beatrice and
Sidney Webb in England in the late 19th century. The acts provide
for the enforcement of these rights by establishing methods
whereby a union may be named as the bargaining representative
of employees, by declaring certain acts to be unfair labor prac
tices, and by setting up procedures to prevent and correct these
unfair labor practices.
Until the passage of these laws, the employer was under no
obligation to recognize or deal with a union. He was free to dis
charge employees who joined unions, and to refuse to recognize a
union which did in fact represent a majority of his employees,
and, as discussed under State Anti-Injunction Acts, he could often
get a court injunction which would prohibit a union from picket
ing, striking, or engaging in other concerted activities designed
to get the employer to recognize the union. (See p. 206.)
When the economic depression began in 1929, widespread unem
ployment almost wiped out the bargaining power of the indi
vidual employee. With 10 million persons looking for work, the
employee was in a position of having to accept any working con
ditions offered him, no matter how unjust. Only in organization
could he hope to equalize bargaining power. Attempts at such
organization were one of the most frequent causes of the labor
unrest that characterized this period.

New Era

A change in public policy and a new stage in industrial rela
tions became apparent in the late 1920’s. This was evidenced on
the Federal level by the enactment of four laws which established
the policy that workers should be free to organize, bargain collec
tively, and engage in other concerted activity without employer
interference. The first of these laws, the Railway Labor Act, was
passed in 1926. This can be said to be the beginning of the new
era. The act required railroad employers to bargain collectively
and not to discriminate against their employees for joining a
union.
Six years later, in 1932, the Norris-LaGuardia Anti-Injunction
Act was passed. This act, unlike the Clayton Act of 18 years
before, was successful in restricting Federal courts from issuing
injunctions in labor disputes. In addition, it declared yellow-dog
contracts to be against public policy, and made such contracts
unenforceable in Federal courts. (See p. 206.)
The following year, 1933, saw enactment of the National In
dustrial Recovery Act. That law required that codes of fair
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competition established under the act had to contain provisions
guaranteeing to employees the right to organize and bargain
collectively without interference, restraint, or coercion by em
ployers.
The NIRA was declared unconstitutional in 1935.7 However,
the principle that workers should be guaranteed the right to
organize and bargain collectively was reenacted that same year
in the National Labor Relations Act, often referred to as the
Wagner Act (after Senator Wagner of New York, the sponsor
of the act).
The “findings and policies” section of the Wagner Act indicates
the extent to which public policy had changed since the open-shop
days of earlier years. This section declared that inequality of
bargaining power aggravated business depressions by depress
ing wage rates and purchasing power; that protection of the
right to organize and bargain collectively would remove a recog
nized source of industrial strife and unrest; and that the policy
of the United States was to “encourage the practice and pro
cedure of collective bargaining.” Thus, by 1935, under Federal
legislation, employees were protected in the exercise of those
activities which 10 years before might have subjected them to
discharge.
However, this Federal legislation did not reach all employment
relationships, but only those in which disputes might affect inter
state commerce. Thus it was' left to the States, in accordance
with their reserved powers under the Constitution, to regulate
those employments which did not affect interstate commerce. A
large number of establishments, such as laundries, beauty parlors,
places of amusement, and usually restaurants, fall into the cate
gory of intrastate employment subject to State rather than Federal
legislation in this field.
Recognizing the need for State legislation in this area, Massa
chusetts, New York, Pennsylvania, Utah, and Wisconsin adopted
labor relations acts in 1937, the same year that the National
Labor Relations Act was declared constitutional.8 While none of
these five laws was identical with the Federal act, they were
all patterned on it, safeguarding the rights of workers to organize
and bargain collectively, and forbidding employers from engaging
in certain unfair labor practices. These forbidden practices were:
1. Interference with employees in the exercise of legitimate
union activities.
2. Company domination of an employee organization.
7 Schechter Poultry Corp. v. U.S., 295 U.S. 495.
8 NLRB v. Jones and Laughlin Steel Corp., 301 U.S. 1.
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3. Discrimination against an employee because of union mem
bership or activity.
4. Discrimination against an employee for having filed charges
or given testimony under the act.
5. Refusal to bargain collectively with duly elected representa
tives of the employees.
Opposition to the policy described above grew steadily. Business
leaders, farmers, and other groups criticized the laws patterned
on the Wagner Act as being ineffective in solving industrial
relations problems. These laws were further attacked as being
unfair, one-sided, and biased in that only employer activities were
restrained while union activities went unregulated. As a result of
this opposition, emphasis was shifted in drafting the provisions of
later labor relations acts. In 1939, the Pennsylvania and Wis
consin laws, and in 1947, the Utah law, were amended to place
some restrictions on the practices of employees and unions as
well as upon employers. This trend was also followed in the
enactment of labor relations acts in Minnesota and Michigan in
1939, Colorado and Kansas in 1943, Hawaii in 1945, and in North
Dakota in 1961. This new policy was reflected in the Federal law,
when the Labor Management Relations (Taft-Hartley) Act of
1947 was passed.
The Taft-Hartley Act was viewed by its supporters as restoring
a proper balance between unions and employers, but by its
opponents as being punitive to labor. The law specified a number
of union unfair labor practices, including engaging in certain
types of boycotts, exacting compensation from employers for
work not performed, and refusing to bargain collectively. It also
made the closed shop unlawful, although it does allow the union
shop if certain conditions are met. In addition, the law author
ized injunctions in certain cases without regard to the limita
tions in the Norris-LaGuardia Anti-Injunction Act.
Changes were also made in the administration of the law. The
National Labor Relations Board was increased from 3 to 5 mem
bers. The General Counsel, who was formerly appointed by and
was under the supervision of the National Labor Relations
Board, became a Presidential appointee with final authority over
the investigation and prosecution of unfair labor practice
charges.
Present Status
Currently, 13 States and Puerto Rico have labor relations acts.
Nine of these laws are often termed “Little Taft-Hartley” acts,
since they place prohibitions or restrictions on unions or workers

200

similar to those in the Taft-Hartley Act. These nine are in Colo
rado, Hawaii, Kansas, Michigan, Minnesota, North Dakota, Penn
sylvania, Utah, and Wisconsin. The other five laws, often termed
“Little Wagner” acts, are in Connecticut, Massachusetts, New
York, Puerto Rico, and Rhode Island.
Two of the “Little Wagner” acts—those of Massachusetts and
Puerto Rico—are so termed despite the fact that each has a few
union unfair labor practice provisions; when examined as a
whole, the acts’ provisions are more nearly in keeping with the
procedures and practices of the Wagner Act than of the TaftHartley Act.
All 14 of the acts recognize two specific rights of employees:
(1) the right to organize, and (2) the right to bargain collec
tively. Seven of the Taft-Hartley type acts—Colorado, Hawaii,
Kansas, Minnesota, North Dakota, Utah, and Wisconsin—in addi
tion to affirming these two rights provide that employees shall
also have the right to refrain from such activities. This right is
also found in the Federal Labor Management Relations Act.
All of the laws provide for an administrative authority to deter
mine collective bargaining representatives. Twelve of them also
provide for the correction and prevention of unfair labor prac
tices by these administrative boards. The other two laws (those
of Kansas and Minnesota) leave this latter function to the
courts.
In the 12 States providing for board administration of the
unfair labor practice provisions, the laws provide for the issu
ance of “cease and desist” orders as the method by which
enforcement is assured. Such an order requires the person served
to stop engaging in the unfair labor practices he has been com
mitting. It may also require him to take any other action the
board thinks will further the purposes of the law. For instance,
it may require reinstatement of a worker in his job; it may also
require the payment of back wages.
As shown in the table below, four States provide for adminis
tration of all or part of their laws by divisions that are estab
lished within the State labor departments. In eight others, the
administrative division is within the organizational structure
of the State labor department, but is not subject to its control
or supervision, reporting directly to the Governor. In the two
remaining jurisdictions, independent agencies have been set up
to administer the law.
The experience of the State boards, in terms of numbers of
cases handled, is rather substantial. From 1960 to 1965, over
13,000 cases were filed with 12 administrative agencies,
who closed out almost all of them. The New York board
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alone has closed out over 43,000 cases since its first year of opera
tion in 1937, and the Pennsylvania and Wisconsin boards each
around 5,000. These figures indicate the significant role the
States play in this important field.
Table 12.—Relationship between State labor relations agencies and State
labor departments, March 1967
Agency is established—

Within the
labor
department

Jurisdiction

Colorado
Connecticut
Hawaii
Kansas
Massachusetts
Michigan
Minnesota
New York
North Dakota
Pennsylvania
Puerto Rico
Rhode Island
Utah
Wisconsin

Within the labor department
but not under its direction
or control

As an
independent
agency

X
.
_l

X
X

X
X
X
X
X
X
X
X

X
X
X

Table 13.—Caseloads of States with labor relations acts, 1960-65
Number of cases filed

Number of cases closed

State

Representation

Colorado
Connecticut1
Hawaii 1
Kansas _
Massachusetts 2
Michigan
Minnesota
New York
North Dakota 5
Pennsylvania
Puerto Rico
Rhode Island
Utah
Wisconsin 1
Total

45
162
no
7
—
3 597
534
5,872
14
447
762
246
45
367
9,208

Unfair labor
practices

28
98
25
—
—

3 74
(4)

2,147
3
248
1,041
54
3
307
4,028

Representation

45
166
108
7
—
3 339
493
5,867
14
459
767
245
45
363
8,918

Unfair labor
practices

(4)

26
no
19
—
—
315
2,216
3
256
1,043
54
3
290
4,035

1 Data for Connecticut and Hawaii is from July 1, 1960, through June 30, 1965 ; and for
Wisconsin, from July 1, 1959, through June 30, 1965.
2 Data not available.
3 Michigan data is from July 1, 1965, to March 31, 1966. Previously, cases were decided by
the court.
4 In Minnesota unfair labor practices are processed by the court.
5 Data for North Dakota is from July 1, 1961, the effective date of the law.
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The role of the States has been enhanced since 1959. The
National Labor Relations Board had early found that it was not
feasible to exercise jurisdiction over all cases involving employ
ers and employees subject to the Labor Management Relations
Act, and had limited its cases largely to those having a substan
tial impact upon interstate commerce. In 1957, in the
well-known Guss case (Guss v. Utah Labor Relations Board, 353
U. S. 1), the U.S. Supreme Court ruled that the States were
prohibited from exercising jurisdiction over all cases covered
by the Federal act, even those over which the NLRB declined
to exercise jurisdiction. This decision left a so-called “no man’s
land,” made up of employers and employees engaged in businesses
over which the Board refused to exercise jurisdiction, but which,
nevertheless, were not subject to State regulation in this field.
In 1959, however, an amendment to the Labor Management Re
lations Act, incorporated into the Labor-Management Reporting
and Disclosure (Landrum-Griffin) Act, gave the States permission
to exercise jurisdiction over cases involving interstate commerce
but which the Board does not accept because the case does not
meet the jurisdictional requirements.
Table 14.—Classification and administration of State labor relations acts

J urisdiction

Colorado
Connecticut.
Hawaii
Kansas
Massachusetts
Michigan
Minnesota
New York
North Dakota
Pennsylvania
Puerto Rico
Rhode Island
Utah
Wisconsin

Year act
first
adopted

1943
1945
1945
1943
1937
1939
1939
1937
1961
1937

1945
1941

1937
1937

Present
classification
of act

Taft-Hartley___
Wagner
Taft-Hartley___
Taft-Hartley
Wagner
Taft-Hartley___
Taft-H artl ey
Wagner
Taft-Hartley___
Taft-Hartley___
Wagner
Wagner
Taft-Hartley
Taft-Hartley
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Unfair labor practice
provisions are—

Board
admin
istered

Court
admin
istered

X
X
X

X
X
X

X
X
X
X
X
X
X
X
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Table 15.— Unfair labor practices frequently enumerated in State labor relations acts
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State Anti-Injunction Acts
As early as the 1800’s, the injunction was used to combat the
organizational activities of workers. In the first three decades
of the 20th century, it ranked second to none as an effective
employer weapon. During this period, combinations of workmen
organized to raise wages were held by the courts to be criminal
conspiracies. Employers were free to discharge employees who
joined unions, and found the courts generally receptive to their
suits to restrain unions from striking, boycotting, or engaging
in other concerted activities designed to get the employer to rec
ognize the union. Employers went even further, by requiring
workers, as a condition of employment, to sign “yellow-dog”
contracts. Such contracts are defined as agreements whereby a
worker agrees, as a condition of employment, not to join a union
or to resign if he is a member.
About 1900, the American Federation of Labor, which by then
had established itself as the principal federation of unions in the
United States, began attempts to get legislation enacted outlaw
ing “yellow-dog” contracts and prohibiting the courts from
issuing injunctions in labor dispute cases.
Abuses arising from the utilization of the injunction contin
ued to grow. Supreme Court cases in 1908, the “Danbury Hatters”
Loewe v. Lawlor (308 U. S. 274), and in 1911, Gompers v. Bucks
Stove and Range Co. (221 U. S. 418), interpreting the Federal
Sherman Anti-Trust Act9 to cover the activities of labor unions,
further stimulated widespread efforts by concerned organizations
and individuals for a firm national legislative policy which
would safeguard organizational activities of employees. All of
these efforts resulted in enactment of the Clayton Act of 1914,
which represented the first attempt by Congress to narrow the
judicial interpretation of the Federal anti-trust law. Section 20
of this act prohibited a restraining order or injunction from
being granted by any Federal court in any case involving or
growing out of a labor dispute except under certain conditions
spelled out in the act.
However, in the half dozen years following the act’s passage,
the Federal courts rendered decisions which drastically nar
rowed the area of labor disputes not subject to injunction. In
one of its most well-known decisions, Duplex Printing Press Co.
v. Deering (254 U. S. 443, 1921), the Supreme Court held that
nothing in the Clayton Act would protect a union against the
issuance of an injunction for conspiracy in restraint of trade.
As the number of injunctions issued increased, it became clear
» 26 Stat. 209 (1890).
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to organized labor that the Clayton Act had failed to give adequate
relief from the labor injunction. Some States passed laws, but
when cases arose the courts generally followed the lead of the
Supreme Court. Thus the State laws were as ineffective in limit
ing the use of the labor injunction in the State courts as was
the Clayton Act in the Federal courts.
The continued widespread abuses in the use of the injunction
against concerted activities of workers finally gained the sym
pathetic attention of the Congress, resulting in the enactment
of the Federal Anti-Injunction (Norris-LaGuardia) Act1011
in 1932,
This law substantially limited the power of the Federal courts
to issue injunctions in labor disputes.
There are now 25 States and Puerto Rico with anti-injunction
laws. These are listed below, with the original date of passage.
Most of the early laws were similar to the Clayton Act of 1914.
Where a law was amended or repealed and reenacted to make it
similar to the Norris-LaGuardia Act, this date is shown in paren
thesis. In Utah, Washington, and Wisconsin, the earlier Clayton
type act was retained and is still on the statute books, as is the
Norris-LaGuardia-type law which was enacted later:
Arizona
1913(1939)
Montana
1913
Colorado
1933
New Jersey
1926(1941)
Connecticut
1939
New Mexico
1939
Hawaii
1963
New York
1935
Idaho
1933
1919(1935)
North Dakota
Illinois
1925
Oregon
1919
Indiana
1933
Pennsylvania
1937
Kansas
1913
Puerto Rico
1947
Louisiana
1934
1917;1933
Utah
Maine
1933
Washington
1919;1933
Maryland
1935
Wisconsin
1919;1931
Massachusetts
1914(1935)
1933
Wyoming
Minnesota
1917
The Federal Norris-LaGuardia Act is applicable to the District
of Columbia.

Major Provisions
Like the Norris-LaGuardia Act, the laws of 13“ of the
26 jurisdictions contain a brief statement of public policy. In
general, this guarantees the right of employees to (1) freedom
of association; (2) self-organization; and (3) designation of
representatives to negotiate conditions of employment free from
10 47 Stat. 70.
11 Colorado, Hawaii, Idaho, Indiana, Maryland, Minnesota, North Dakota, Oregon, Penn
sylvania, Utah, Washington, Wisconsin, and Wyoming.
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2 Pennsylvania: Organizing to bargain collectively or for other mutual aid
or protection; ceasing or refusing to work with any person ; ceasing or
refusing to work on any goods, materials, machines, or other commodities.
3 Wisconsin: Peaceful picketing.

employer interference. Twelve of the 13 laws provide for all 3
guarantees, while the Wyoming law is limited to the right of
self-organization.
Twelve of the 13 laws, all but Wyoming, contain a provision
invalidating “yellow-dog” contracts. Prior to the enactment of
the Norris-LaGuardia Act, the courts had consistently upheld the
validity of such contracts.12 (In some States which do not have
anti-injunction laws, the prohibition against “yellow-dog” con
tracts is found as part of another law, or a separate law.)
Activities Not Subject to Injunctions
Twenty-two of the 26 laws (all but those of Maine, Massachu
setts, Montana, and New Mexico) list specific activities involved
in “labor disputes” which are not subject to injunction.
Limitations on injunctive powers of the courts are applicable
to both individual and concerted action. Activities most usually
protected by State laws are: (1) ceasing or refusing to work;
(2) joining or continuing membership in a labor organization;
(3) publicizing the existence of, or the facts involved in, a labor
dispute by any method which does not involve fraud or violence;
(4) assembling peaceably in conjunction with a labor dispute;
(5) advising or notifying any person of the intent to do any
of the enumerated acts; (6) agreeing or refusing to do such
acts, or inducing such conduct on the part of others without
fraud or violence; (7) paying or giving to or withholding from
any person participating in (or, in a few laws, “interested in”)
a labor dispute, any strike or unemployment benefits or insur
ance, money, or other thing of value; and (8) aiding persons
participating in a labor dispute or court action in conjunction
therewith.
Other activities protected from injunction are included in the
laws of some States—for example, ceasing to patronize or em
ploy a party to a labor dispute. Wisconsin provides specifically
that peaceful picketing shall not be subject to injunction.

Requirements for Issuance

In cases where injunction suits may be allowed, safeguards
have been written into both the State and Federal laws to prevent
discriminatory issuance by the courts. In addition to requiring
an open hearing, testimony of witnesses, and the opportunity
for cross-examination, generally it must be shown that (1) un12 Cop page v. Kansas, 236 U.S. 1 (1915), Adair v. United States, 208 U.S. 161 (1908),
State v. Julow, 31 S.W. 781 (1895), Gillespie v. People, 58 N.E. 1007 (1900), People v.
Marcus, 11 N.E. 1073 (1906), State ex rel. Smith v. Daniels, 136 N.W. 584 (1912).
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lawful acts are threatened or have been committed; (2)
substantial or irreparable property damage will follow from non
issuance of an injunction; (3) greater injury will result to the
complainant from denial of the injunction than to the defendant
from its issuance; (4) the complainant has no adequate remedy
at law; (5) public officers are unable or unwilling to protect the
complainant’s property; and (6) the complainant has complied
with all of his legal obligations.

Jurisdiction

Arizona
Colorado
Connecticut
Hawaii
Tdaho

Illinois
Indiana
Kansas
Louisiana__
Maine
Maryland__
Massachusetts
Minnesota
Montana

U nlaw ful acts
th reaten ed or
com m itted

Table 17.—Conditions precedent to the issuance of injunctions
Greater injury
Substantial or will result to
irreparable
complainant Complainant ?ublic officers
property
from denial
has no ade are unable or Complainant
damage will
than to de quate remedy unwilling to has complied
result from fendant from
with all legal
at law
protect
obligations
nonissuance
granting
complainant
injunction

X

X

x
X

X
X
X

X
X
X

X
X
X

X

X
X
X
X
X
X
X
X
X
X
X

X
X

X
X
X

X
X
X

X
X
X

X

X
X
X
X
X
X
X
X
X

X

X

X
X
X
X
X

X
X
X
X
X

X

X

X
X

x

x
New Jersey _ X
Npw Mexico
x
New York__ X

X
X

X

X

X

X

X

X
X
X

X
X
X

North Dakota

x

Oregon
Pennsylvania
Puerto Rico _
Rhode Island
Utah

X
X
X
X
X

X
X
X
X
X

X
X
X
X
X
X
X

Wisconsin__

X

X

X

X

X

X

NorrisLaGuardia
Act

X

X

X

X

X

X

x

1 Blanchard v. Golden Age Brewing Co., 63 Pac. 2d 397 (1936) invalidated sections of Wash
ington State law setting forth requirements which must be found to exist before injunctions
may issue. The case also invalidated the requirements that injunctions be limited in scope to
acts alleged in complaint and expressly included in findings. Other sections of the Washington
act were not at issue and no decision was rendered with respect to them.
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Temporary Restraining Orders

In addition to limitations on the issuance of injunctions gen
erally, a number of State laws have special provisions applicable
to temporary restraining orders—an order forbidding the de
fendant to do the threatened act until a hearing can be had.
In some States these may be issued without notice to the other
party, while in other States, notice, usually 48 hours, must be
given. These orders usually require the posting of a bond by the
person seeking the order, and require that a hearing be held
within a specified number of days at which time either the
temporary order is dissolved or an injunction issued. Generally,
a time limit is placed on the duration of the temporary order,
ranging from 3 to 10 days. Issuance of such an order will be
denied unless the testimony received under oath is sufficient, if
sustained, to justify issuance of an injunction following a
hearing.

Definition of Labor Dispute
The Federal law and those of 15 jurisdictions13 define a labor
dispute to be “any controversy concerning terms or conditions
of employment, or concerning the association or representation
of persons in negotiating, fixing, maintaining, changing, or seek
ing to arrange terms or conditions of employment. . . .” These
laws do not require that the parties to the dispute stand in the
“proximate relation of employer and employee.”
Narrower definitions of a “labor dispute” are contained in the
laws of a few States. For example, in the Colorado Labor Peace
Act, and seven laws—those of Arizona, Illinois, Kansas, Maine,
Montana, New Mexico, and Wyoming—“labor dispute” is not
defined; thus the matter of definition is left to the courts.
Constitutionality
The constitutionality of the Wisconsin anti-injunction act
was sustained by the U. S. Supreme Court in 1937.14 The ques
tion at issue was whether the provisions of the act which author
ized giving publicity to labor disputes, declared peaceful
picketing and patrolling lawful, and prohibited the granting of
an injunction against such conduct violated the due process
clause or the equal protection clause of the 14th amendment.
In its decision the Court held that “. . . the State may, in the
exercise of its police power, regulate the methods and means of
publicity as well as the use of public streets . . . [and that]
13 Connecticut, Hawaii, Indiana, Louisiana, Maryland, Massachusetts, Minnesota, New
Jersey, New York, North Dakota, Oregon, Puerto Rico, Rhode Island, Utah, and Washington.
14 Senn v. Tile Layer’s Protective Union, Local 5 et al., 301 U.S. 468.
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there is nothing in the Federal Constitution which forbids unions
from competing with nonunion concerns for customers by means
of picketing. . . .”
The constitutionality of the Federal act itself has not been
challenged directly. However, two cases decided by the U. S.
Supreme Court in 193815 have removed any doubt as to its
validity.

Relationship to Other Labor Legislation
The Federal Government by virtue of its constitutional author
ity may preempt certain areas for exclusive regulation. In inter
preting this doctrine of preemption, the courts have held that
where interstate commerce is sufficiently affected, Federal law
is exclusive to the extent that it either prohibits or protects
conduct in employer-employee relations. These interpretations of
Federal labor laws preclude the application of State anti
injunction acts to labor disputes affecting interstate commerce.
Although State anti-injunction acts, as well as the NorrisLaGuardia Act, make no distinction between injunctions sought
by a private party or on behalf of a public authority, there are
other laws which specifically empower the courts to enjoin cer
tain labor disputes on the motion of a public authority. The
labor relations acts of Kansas, Minnesota, and North Dakota,
which also have anti-injunction acts, and the Federal Labor
Management Relations Act, provide that injunctions against un
fair labor practices may be sought by the appropriate public
official. The Oregon law, which applies to professional and
practical nurses only, has a similar provision. Six other labor
relations acts in anti-injunction jurisdiction16 provide for the
issuance of a temporary injunction or restraining order at the
request of the labor relations board on the refusal of one of the
parties to an unfair labor practice dispute to comply with an
order of the labor relations board.

Laws Affecting Union Security
Dues Checkoff
A form of union security is the checkoff system under
which the employer agrees to withhold union dues regularly, and
in some cases other financial obligations such as initiation fees
and assessments, from the employees’ wages and transmit these
funds to the union. In the following 27 States, and in the Dis15 Lauj et al., v. E. G. Shinner and Co., 303 U.S. 323, and New Negro Alliance v. Sanitary
Grocery Co., 303 U.S. 552.
16 Massachusetts, New York, Pennsylvania, Puerto Rico, Rhode Island, and Utah.
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trict of Columbia and Puerto Rico, the checkoff is specifically
permitted by law, usually upon written authorization of the
individual employee:
Arkansas
Kansas
Pennsylvania
California
Kentucky
Rhode Island
Colorado
Massachusetts
South Carolina
Michigan
Connecticut
Texas
Georgia
Minnesota
Utah
Hawaii
Nebraska
Virginia
Illinois
New Hampshire
Washington
Indiana
New York
West Virginia
Iowa
Ohio
Wisconsin

The provision permitting checkoff of union dues is found in
various State laws: the labor relations acts, wage payment,
wage assignment, or so-called “right-to-work” laws. A few of the
laws specify that checkoff is permitted only when it is part of
a collective bargaining agreement. Some of these jurisdictions
make the further qualification that such authorizations are
terminable at the will of the employee, either immediately upon
notice, or within a specified period thereafter. Pennsylvania adds
still another requirement, providing that a checkoff agreement
must be approved by a majority of the employees in the bar
gaining unit voting in a secret ballot election.
A study conducted by the U.S. Department of Labor’s Bureau
of Labor Statistics a few years ago showed the checkoff to be
prevalent throughout the United States. The Bureau analyzed
1,631 collective bargaining contracts covering 7,472,000 work
ers in 47 of the 50 States (all but Hawaii, North Dakota, and
Wyoming), and found checkoff clauses in 1,163 contracts, or
71 percent.

Right-to-Work Laws
A so-called “right-to-work” law prohibits labor-management
agreements requiring membership or nonmembership in a labor
union as a condition of obtaining or retaining employment. Such
laws prohibit closed-shop,1’ union-shop,17
18 and maintenance-ofmembership agreements.19 In addition, the language in some of
the laws also prohibits the agency shop, whereby all employees
who do not join the union must pay a fixed sum monthly, usually
17 Under a closed-shop agreement, the employer may hire only union members and retain
only union members in good standing.
18 Under a union-shop agreement, employees must become members of the union within a
specified time after hiring and must remain members as a condition of employment.
19 Under a maintenance-of-membership agreement, employees who are members of the
union at the time the agreement is negotiated, or who voluntarily join the union subsequently,
must maintain their membership as a condition of employment.

214

the equivalent of union dues, as a condition of employment to
help defray the union’s expenses as bargaining agent for the
group.

Opposition to the Closed Shop

The legality and desirability of the union-security principle
was an issue as far back as the revolutionary period. The early
craft unions in the eastern cities, made up of shoemakers, print
ers, and carpenters, fought for the principle of the closed shop
before the turn of the 19th century. By 1805, the constitution of
the New York cordwainers’ union contained a closed-shop provi
sion whereby members were forbidden to work for any employer
who employed nonunion cordwainers.
Opposition to the closed shop arose at once among employer
and other groups, and the very legality of the principle was
challenged in the courts. The courts often held closed-shop agree
ments to be unlawful conspiracies. In 1842, however, the land
mark case of Commonwealth v. Hunt20 was decided, in which
the Massachusetts court held that an attempt to establish a
closed shop was not unlawful. With the resulting change in the
attitude of the courts in other States that followed this decision,
opponents of the closed shop shifted the emphasis of their attack
to the economic, moral, and political undesirability of such
agreements. They attacked it economically as being against the
natural law of commerce, morally as being destructive of indi
viduality, and politically as being “un-American.” Those in
favor of union security rejected all of these arguments, and
defended the closed shop as a necessary tool to protect and im
prove wages, hours, and working conditions.
With the turn of the 20th century, opposition to the closed
shop became an organized movement. In 1903, the annual con
vention of the National Association of Manufacturers adopted a
resolution in which it endorsed the open-shop principle, and
the following year that organization went on record to declare
its “unalterable antagonism to the closed shop.” Employers ral
lied in support of the open shop and found it to be an effective
way to thwart union security. They required employees to sign
“yellow-dog” contracts promising, as a condition of employment,
not to join a union. Yellow-dog contracts remained in wide use
until 1932, when they were declared to be contrary to public
policy by the Norris-LaGuardia Act, and were made unenforce
able in Federal courts.
Since the 1940’s the “right-to-work” battle has been fought
mainly in the State legislatures and at the polls. The first right20 4 Mete. 111.
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to-work enactments were in 1944, when Arkansas and Florida
adopted constitutional amendments. Three more States followed
suit in 1946. In 1947, seven States that now have right-to-work
laws enacted such legislation for the first time, and four others
that already had constitutional amendments passed acts as well.
The Federal Labor Management Relations (Taft-Hartley)
Act was also adopted in 1947. With regard to the national policy
toward union security, this act declares the closed shop to be
unlawful, but permits the union shop provided certain conditions
are met. Going a step further, however, section 14(b) of the law
provides that nothing in the act “shall be construed as authoriz
ing the execution or application of agreements requiring mem
bership in a labor organization as a condition of employment in
any State or Territory in which such execution or application is
prohibited by State or Territorial law.” The effect of this section
is to allow the States to prohibit those union-security agree
ments which would otherwise be lawful under the Taft-Hartley
Act in establishments covered by that law.
Since 1947, eight more States have passed such laws. On the
other hand, since 1947, nine States have defeated such measures
by referendum, and six States have repealed right-to-work or
other laws affecting union security. (See tables 18 to 20.)
The latest actions were the enactment of a law in Wyoming
in 1963, the defeat of a bill by referendum in Oklahoma in 1964,
and the repeal of the Indiana law in 1965.
At present, 19 States have right-to-work laws of general
application: Alabama, Arizona, Arkansas, Florida, Georgia, Iowa,
Kansas, Mississippi, Nebraska, Nevada, North Carolina, North
Dakota, South Carolina, South Dakota, Tennessee, Texas, Utah,
Virginia, and Wyoming.
Another State, Louisiana, also has a right-to-work law, but its
application is limited to agricultural laborers and employees en
gaged in the processing of certain agricultural products.
The battle over right-to-work legislation is still going on. The
Legal Department of the AFL-CIO, in its 1965 Fact Sheet No. 1,
reported that the AFL-CIO and its affiliated organizations had
fought more than 40 right-to-work proposals in State legisla
tures since 1958. State courts in Idaho and Oregon have pro
hibited the use of the term “right-to-work” in petitions for
referenda holding that a right-to-work law protects no one’s job,
creates no jobs, and contains no provision relating to employ
ment as a right in itself.
As to Federal action, the President recently asked the Con
gress of the United States to repeal sec. 14(b) of the Labor
Management Relations (Taft-Hartley) Act, and a bill for this
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purpose was introduced in the 89th Congress (H.R. 77). Exten
sive hearings were held on the bill. It passed the House, but no
further action was taken. A few State legislatures have
adopted resolutions urging the Congress to repeal sec. 14(b); a
few others (from States with such laws) have memorialized the
Congress not to repeal the section. Several Governors in States
having such laws have asked their legislatures to repeal them.
In addition to right-to-work laws, there are other types of
State legislative restrictions on union-security agreements. In
Colorado and Wisconsin, all-union agreements are prohibited
unless an election has been held and a specified percentage of
employees have voted in favor of the agreement. Colorado re
quires three-fourths of the employees in the bargaining unit to
vote in favor of such an agreement. Wisconsin requires two-thirds
of the employees who cast their ballots to approve such an
agreement (and such two-thirds must constitute a majority of
all the employees in the bargaining unit). Hawaii permits an
all-union agreement to be entered into with the bargaining repTable 18.—State right-to-work laws and constitutional amendments in effect
as of March 1967 with year of passage
State

Year constitutional
amendment adopted

Alabama.
Arizona.
Arkansas

1946
1944
1944

Florida
Georgia
Towr
Kansas

1958
1960
1946

Mississippi
Nebraska
Nevada
North Carolina
North Dakota.

South Carolina

1946

South Dakota
Tennessee

Texas
Utah
Virginia
Wyoming

Year statute enacted

1953
1947
1947
(1)
1947
1947
1954
1947
1951
1947
1947
1954
1947
1947
1947
1955
1947
1963

1 The Florida State Supreme Court has held that the constitutional amendment adopted in
1944 and ch. 21968 enacted in 1943 set forth the public policy of the State of Florida with
respect to labor activities and labor opportunities, and that these provisions guarantee com
plete freedom of decision as to whether to join or refrain from joining any labor union.
Local Union No. 519, PPF v. Robertson, 44 So. 2d 899 (1950).
Note.—In addition, a 20th State, Louisiana, has an agricultural right-to-work law enacted
in 1956.
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resentative of the employees unless a majority of the employees
in the unit have voted to rescind the authority of their bargain
ing representative to negotiate such an agreement.
Table 19.—States in which right-to-work measures have been defeated by
referendum
State

Year defeated

State

Year defeated

California
Colorado
Idaho
Maine
Massachusetts____

1944,1958
1958
1958
1948
1948

New Mexico
Ohio
Oklahoma
Washington

1948
1958
1964
1956,1958

Table 20.—States in which right-to-work or other laws restricting
union-security agreements have been repealed
State

Delaware
Hawaii
Indiana

Year repealed

1949
1959
1965

State

Louisiana
Maine
New Hampshire_
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Year repealed

1956
1949
1949

LAWS
AGAINST

LAWS AGAINST DISCRIMINATION
IN EMPLOYMENT
Fair Employment Practice Acts
Probably no form of injustice strikes more deeply at the
democratic ideal than the denial of opportunity to a man or
woman to earn his living according to his ability because of
race, religion, color, national origin, age, or sex. Conversely, few
things could be worse for a country than to have the creativity
of any of its people lost to it for such reasons. President John
son said to a group of top executives from American industry:
“I intend to work to ensure that every person enjoys the full con
stitutional rights and equal opportunity that are his birthright as
an American citizen. But this cannot be done from the White
House alone. I need the help of every American. ... I ask you to
do this because it is vital for the America you and I know and
believe in....”
Discrimination based on race, color, creed, or ancestry has
often created problems for job applicants or for workers hoping
for promotion. At the same time, it has denied to the United
States the best productive work of some of its citizens.
During the period up to 1921 when successive waves of immi
grants were arriving on American shores, new arrivals, particu
larly those from certain countries, had difficulty finding suitable
work. These and other groups, including American Indians, Cath
olics, Jews, Mexican-Americans, Orientals, and especially Ne
groes, have been the victims of discrimination, varying in
intensity from one part of the country to another, and from
one period of history to another.
The history of the antidiscrimination legislation has been
closely linked to problems of the Negroes, who have been the
major victims of discrimination and the most helpless to combat
it individually. Most of the other disadvantaged groups found
successful ways to overcome discrimination. Immigrants, for
example, knew that they would gradually become Americanized,
and that generally they could look forward with assurance to
the complete acceptance of their children. Some minorities
whose members could not overcome discrimination entirely were
still able to rise to the top in selected occupations. In some
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cases, members of minority groups found that through greater
education, talent, or hard work they could create opportunities
for themselves. However, these methods worked for only a small
fraction of the Negro population, at least until very recent times.
The educated Negro still found it difficult to get consideration
for the work he was qualified for and many were offered only
menial work.
But historically, before they could seek an equal chance to
obtain work, Negroes as a group needed Government protection
of a more elementary kind: freedom from slavery, the right to
vote, and other basic civil rights. During the Civil War and its
aftermath, Negroes gained some ground through the Emanci
pation Proclamation, the 13th, 14th, and 15th amendments to
the Constitution, and a variety of laws passed by the Federal or
State governments. In the 50 years before World War II, how
ever, there was very little further legislation, and much of that
which was passed was not enforced. Nevertheless, Government
regulation remained a focus of hope.
During the main stretch of history since the Civil War, hope
has been perhaps the principal asset of the Negro. Reality has
been harsh in many aspects of life, certainly in the employment
field. Job opportunities have been fewer, more menial, and lower
paying than those available to white applicants. Initial employ
ment has been much harder to find except in laborer and service
positions; advancement has been severely limited; rates of pay
for similar work have often been lower; and Negroes have often
been the first to be discharged in bad times.
Inevitably, the knowledge of lack of opportunity has had the
effect of restricting ambitions. For example, in a study published
under the auspices of the Conservation of Human Resources
Project at Columbia University (in 1956), the authors com
mented: “As long as the Negro community recognized that there
was no possibility of one of its members obtaining employment
as an engineer, neither Negro educational institutions nor Ne
gro parents could sensibly encourage the younger generation to
go through the long and arduous program of engineering train
ing. Before 1950, few Negro engineers were being trained.”
Similar discouragement hampered Negro efforts to enter
many professional or skilled occupations. Even today, Negro
leaders view the instilling of new ambition and motivation in
the young as a task of prime importance.
Modern efforts to alleviate discrimination had tentative be
ginnings toward the end of World War I, when a short-lived
Division of Negro Economics was established in the U.S. Depart
ment of Labor, which concentrated on improving race relations.
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During the years between the first and second world wars,
discrimination, combined with bad economic conditions, resulted
in pitiful employment conditions for Negroes. Unemployment
affected 15 million American workers, and Negro unemployment
was particularly acute. Much of the New Deal effort to stimu
late the economy by “priming the pump” involved creating jobs
to expand purchasing power. Programs were undertaken to
create opportunities without regard to race, creed, or color under
such legislation as the Unemployment Relief Act of 1933, the
Conservation Corps Act, the National Youth Administration Act,
and other Federal legislation of the thirties and early forties.
The effectiveness of these nondiscrimination provisions was
doubtful. Negro employment in manufacturing was at a 30-year
low at the outbreak of World War II. Many trade unions barred
Negro membership in their constitutions and, despite the non
discrimination requirements, Negroes were being denied feder
ally financed training for defense j obs.
World War II brought about a complete change in the
economy and reversed the unemployment picture radically, so
that shortage of labor became the basic problem. This was par
ticularly significant to the Negro. Recruiting and training pro
grams came forth for civilian employment, and the laws
creating these programs contained nondiscrimination provisions.
On the Federal level, 1941 was a landmark year. In the early
spring of that year, a group of Negroes, led by A. Philip Ran
dolph, president of the Brotherhood of Sleeping Car Porters,
announced a mass march on Washington to focus attention on
the need for fair employment practices. Just before the march
was scheduled to take place, President Roosevelt issued an execu
tive order establishing the Fair Employment Practice Committee
to eliminate discriminatory employment practices based on race,
creed, color, or national origin in companies and unions with
defense contracts in Federal Government employment, and
under Federal vocational and training programs. The enforce
ment powers of this Committee were very limited. Despite this,
the executive order was hailed by the Negro community gen
erally as the most important governmental action since the
Emancipation Proclamation.
A second executive order was issued in 1943, establishing a new
Fair Employment Practice Committee, and applying to all em
ployment by Government contractors (rather than only to
“defense” industries), to recruitment and training for war pro
duction, and to employment by the Federal Government. Its
authority over unions was extended to include nondiscrimina
tion in membership as well as in employment. The enforcement
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powers of the Committee were enlarged, but it was never given
complete power to enforce its decisions. Results show, however,
that it was indeed a very substantial help to Negroes. During
the 5 years it was in existence, the Committee settled nearly
5,000 cases by conciliation, including 40 strikes caused by racial
differences.
This order as it applied to Federal employment did not initiate
a new policy. By a 1940 amendment to the Civil Service Act,
nondiscrimination based on race or religion had already become
the official policy of the Civil Service Commission.
State legislation prohibiting discrimination in employment in
the years before World War II was limited to employment in
civil service, teaching, public works, and in defense industries.
In 1884, Massachusetts had become the first State to prohibit
discrimination in State civil service employment, and by 1941
nearly half of the States had followed suit. About one-third had
prohibited discrimination in public works jobs. During World
War II, a number of States prohibited discrimination in defense
industries, and some forbade labor unions to condition member
ship on consideration of race or religion.
New York was a pioneer in enacting fair employment prac
tice legislation applying to private employment. A temporary
commission was appointed in 1937 to study the conditions of
the urban colored population in the State. The recommendations
of this commission led in 1939 to prohibition against discrimi
nation in the civil service. In 1940, labor unions were prohibited
from discriminating against members or applicants because of
their race or religion. Earlier, New York laws had prohibited
discrimination in employment by public utilities and on public
works, and had forbidden teachers’ employment agencies and
school authorities to inquire about the religion of any applicant.
In 1941, discrimination was prohibited in industries engaged in
defense contracts.
In 1944, the New York legislature enacted a law declaring a
public policy against discrimination in employment because of
race, creed, color, or national origin, and creating a State Com
mission against Discrimination to study practices of discrimina
tion. New York enacted the first fair employment practice act
in 1945 to apply to general private employment. This compre
hensive law set the pattern for most of the legislation that
followed it in other States. New Jersey enacted a similar law
later that same year and Massachusetts followed in 1946. Laws
were passed in Indiana and Wisconsin in 1945 to eliminate dis
crimination through voluntary means.
Integration of Negroes within the Armed Forces also got under
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way in the 1940’s. At the start of World War II, Negroes were
placed only in segregated units. The policy of segregation was
formally abolished by President Truman’s Executive Order 9981
of July 26, 1948, requiring “equality of treatment and opportunity
for all persons in the armed services without regard to race, color,
religion, or national origin,” and creating a committee to imple
ment the policy. Integration of the all-Negro units was completed
prior to the deadline of June 30, 1954, as required by the order.
The Federal Government was active, also, during this period
in strengthening the nondiscrimination policy for Federal em
ployees and establishing such a policy for employees working
under Federal contracts. After the war, each succeeding President
issued an executive order to continue and strengthen these poli
cies. The President’s Committee on Equal Employment Oppor
tunity was established by executive order of March 6, 1961, to
review employment practices of Federal contractors and the Gov
ernment. In 1965, Executive Order 11246 abolished the Committee
and transferred its duties to the Department of Labor with
responsibility for preventing job discrimination on Government
contracts; the order gave the Civil Service Commission the respon
sibility for a policy of nondiscrimination in the Federal service.
The number of minority group employees in the Federal Gov
ernment has increased substantially each year, significantly in
the higher level jobs. By the end of fiscal year 1966, 320,136
Negroes were reported as employed in the Federal Government—
13.9 percent of the total work force. New civil service regulations
went into effect April 3, 1966, providing for “action programs” to
assure equal job opportunities for Negroes and other minority
groups.
State Legislation
In the meantime, enactment of State legislation had continued
year after year, and by the end of 1963, 26 jurisdictions had
mandatory laws in effect. None were passed in 1964, but in 1965,
the year after passage of the Federal law (see p. 229), laws were
enacted by 10 more States, and an ordinance was adopted by
the Commissioners of the District of Columbia. Such laws were
enacted by Kentucky in 1966 and West Virginia in 1967, so that
at present 36 States, the District of Columbia, and Puerto Rico
have such acts, applicable to private employers.
Eight of the 36 States had taken a more cautious approach
in enacting mandatory antidiscrimination laws. These eight
States had at first set up commissions to attempt to eliminate
prejudice and discrimination through educational and voluntary
efforts. The commissions were empowered to investigate and
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Table 21.—Jurisdictions having mandatory fair employment practice acts
by date of enactment
State

Date

New York _________________ 1945
New Jersey________________ 1945
Massachusetts ______________ 1946
Connecticut _______
1947
New Mexico________________ 1949
Oregon_____________________ 1949
Rhode Island_______________ 1949
Washington ________________ 1949
Alaska_____________________ 1953
Michigan__________________ 1955
Minnesota__________________ 1955
Pennsylvania _______________ 1955
Colorado ___________________ 1957
Wisconsin__________________ 1957
California__________________ 1959
Ohio_______________________ 1959
Puerto Rico________________ 1959
Delaware __________________ 1960
Idaho ______________________ 1961
Illinois_____________________ 1961

State

Date

Missouri ___________________ 1961
Kansas ____________________ 1961
Indiana ____________________ 1963
Hawaii ____________________ 1963
Iowa_______________________ 1963
Vermont ___________________ 1963
Arizona_________________ __ 1965
District of
Columbia _____________
1965
Maine_____________________ 1965
Maryland _____________
1965
Montana _______________ ,__ 1965
Nebraska___________________ 1965
Nevada ____________________ 1965
New Hampshire____________ 1965
Utah ______________________ 1965
Wyoming___________________ 1965
Kentucky___________________ 1966
West Virginia______________ 1967

conciliate complaints, to make studies, plan educational pro
grams, and make legislative recommendations. Such laws were
enacted in Indiana and Wisconsin in 1945, Colorado in 1951,
Kansas in 1953, Kentucky in 1960, Nevada and West Virginia
in 1961, and Oklahoma in 1963. All of these have now been con
verted into enforceable fair employment practice laws, except in
Oklahoma.
In addition, at least 200 cities have adopted fair employ
ment practice ordinances, many of which are enforceable
in the same manner as the State laws. In some States these
ordinances preceded the enactment of the State antidiscrimina
tion law. In some cases where there is both a State law and
an ordinance, the ordinance may set higher standards. For ex
ample, the Philadelphia ordinance applies to employers of more
than one employee, while the Pennsylvania law applies only to
employers of six or more persons. Many of these ordinances
were adopted following the enactment of the Federal law, which
provides for reciprocal agreements and reimbursement to local
commissions as well as to agencies administering State laws.
Provisions of Mandatory Laws

The mandatory laws prohibit employment discrimination on the
basis of race, color, religious creed, national origin, or ancestry.
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Some also prohibit discrimination on other bases, such as age
in 14 laws (Alaska, Connecticut, Delaware, Hawaii, Maine,
Massachusetts, Michigan, New Jersey, New York, Oregon, Penn
sylvania, Puerto Rico, Washington, and Wisconsin) and sex in
14 laws (Arizona, the District of Columbia, Hawaii, Idaho,
Maryland, Massachusetts, Michigan, Missouri, Nebraska, Nevada,
New York, Utah, Wisconsin, and Wyoming). In addition, the
Colorado law prohibits discrimination in apprenticeship because
of sex, and the Alaska and Vermont laws contain equal pay pro
visions.1 Discrimination is also prohibited if based on birth, social
position, or political affiliation in Puerto Rico; on liability for
military service in New Jersey; and on handicap in Wisconsin.
The laws of Delaware, Hawaii, Idaho, Maine, Montana, and
Puerto Rico cover all private employment. The other 32 contain
specific exemptions. The most common exemptions are domestic
service, nonprofit social clubs, religious, charitable, and educa
tional organizations.
Employers having fewer than a specified number of employees
are exempted under 26 laws:
Employers with

State

Wyoming _____________________________________________ less than 2
Iowa, Kansas, New Mexico, New York, Ohio, Rhode Island —less than 4
California, Connecticut ________________________________ less than 5
Colorado, Indiana, Massachusetts, New Hampshire,
Oregon, Pennsylvania________________________________ less than 6
Kentucky, Michigan,Washington ------------------------------------- less than 8
Nevada _______________________________________________ less than 15
Arizona_______________________________________________ less than 20
Missouri, Utah, West Virginia_______________ .___________ less than 25
Illinois________________________________________________ less than 50
Maryland, Nebraska___________________________________ less than 50*

* Twenty-five after July 1, 1968.

Some of the laws contain general prohibitions against dis
crimination, applicable to employers, unions, and employment
agencies. Most of the laws, however, list in detail the employ
ment practices which are declared to be unlawful if based on
an individual’s race, creed, or national origin.
Most of the laws specifically prohibit such practices as refus
ing to hire or employ; discharging; or otherwise discriminating
with respect to compensation, terms, conditions, or privileges of
employment. The laws generally prohibit labor organizations
from discriminating against members or applicants for member
ship. For example, nearly all the laws provide that a union may
not discriminatorily exclude or expel such person from mem
bership. Employment agencies are prohibited from discriminat1 See p. 246.
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ing against job applicants; most laws specifically prohibit failing
or refusing to classify persons properly or to refer them for
employment.
Discriminatory advertising is specifically prohibited in most
jurisdictions, as well as the use of discriminatory application
forms.
Almost half of the laws directly or indirectly prohibit dis
crimination in admission to or employment in apprenticeship
or other training programs.
Discharging or otherwise discriminating against a person be
cause he has opposed discriminatory practices or has made a
charge, testified, or assisted in proceedings under the law is
prohibited by nearly all of the laws. In addition, they forbid
any person to aid, abet, incite, coerce, or compel the doing of
unlawful practices, or to attempt to do so.
Most of the States have placed administration of the laws
in agencies created especially to administer them. Although such
an agency was originally known as a Fair Employment Practice
Commission, the usual term now is State Commission Against Dis
crimination or Civil Rights Commission, as employment discrimi
nation is being handled with such other areas as discrimination
in public accommodations or housing. In 25 jurisdictions the
laws are administered by such commissions.
In eight other States (California, Delaware, Hawaii, Maine,
Oregon, Pennsylvania, Utah, and Wisconsin) and in Puerto
Rico, administration is under the department of labor, generally
by a special division. In New Jersey, administration is vested
in the Division on Civil Rights in the Department of Law and
Public Safety. No administrator is named in the Idaho, Mon
tana, and Vermont laws.
Enforcement procedures are very similar in 32 laws (all ex
cept those of Delaware, Idaho, Maine, Montana, Puerto Rico,
and Vermont). They provide for complaints to be filed by ag
grieved persons. Generally an employer may also file a complaint,
if any of his employees refuse to cooperate with the provisions
of the law, asking for assistance by conciliation or other remedial
action. In some jurisdictions complaints may be filed by the Attor
ney General of the State or by the administrator himself.
Under most of the laws, upon receipt of a complaint the ad
ministrator is required to make a preliminary investigation to
determine whether evidence of discrimination exists. If it does,
he must attempt to eliminate the unlawful practice by confer
ence, conciliation, and persuasion. If conciliation attempts fail,
the administrator may hold a hearing, and upon finding that
the person charged has in fact engaged in any unlawful practice,
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he may issue a cease-and-desist order and may also require
affirmative action, such as hiring, reinstating with or without
back pay, or restoring to union membership. A person aggrieved
by the administrator’s action may obtain judicial review, and
the administrator may seek court enforcement of his order.
Most of the laws provide for educational programs to encour
age voluntary elimination of discrimination in employment. The
laws authorize the administrator to conduct or sponsor studies
and research, and to issue publications designed to promote
equal employment opportunities. Citizen participation is encour
aged both through advisory committees, and, in several States,
by specific authorization to the administrator to make use of
voluntary services of private individuals or organizations. The
laws require the administrator to submit annual reports to the
Governor and the State legislature of their activities during the
year, which may include recommendations for further legislative
action.

Civil Rights Act of 1964
Probably the most significant recent action to prohibit em
ployment discrimination was the passage of the Federal Civil
Rights Act of 1964. For nearly 20 years following the demise of
the wartime Fair Employment Practice Committee, fair employ
ment practice bills were introduced in Congress, but were never
reported out of committee.
Early in 1963, President Kennedy transmitted two civil rights
messages to Congress urging passage of a comprehensive civil
rights measure, and many such bills were introduced by both
major parties. H.R. 7152, which was to become the Civil Rights
Act of 1964, was introduced on June 20, 1963.
While the bill was pending, A. Philip Randolph, president of
the Brotherhood of Sleeping Car Porters, made plans for the
second time to direct a march on Washington. Under the name
“March on Washington for Jobs and Freedom,” the event took
place in August 1963. Of the 200,000 marchers, it was estimated
that nearly 30 percent were white, and their placards repre
sented civil rights groups, unions, churches, and other organiza
tions. This event was one of a series of episodes in the civil
rights movement involving nonviolent demonstrations, including
bus boycotts, sit-ins, and other marches.
The pending bill was discussed during prolonged hearings,
debates, and filibuster, but was finally passed and sent to the
White House almost a year later, on July 2, 1964, where it was
signed by President Johnson the same day.
The act is composed of 11 major sections, several of which
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affect employment discrimination. Title VII, which became
effective a year later on July 2, 1965, prohibits discrimination
in private employment in industries affecting interstate com
merce.
The act prohibits basically the same unlawful practices as the
State laws do, if based on an individual’s race, color, religion,
sex, or national origin. The application of the law is more lim
ited, however, applying to employers or unions only if they have
100 or more employees or members the first year, 75 or more
the second, 50 or more the third, and 25 or more after July
2, 1968.
A bipartisan Equal Employment Opportunity Commission was
created, composed of five members, to administer the provisions
of title VII. The commissioners were appointed May 10, 1965. The
Commission may receive and initiate complaints, make investiga
tions thereon, and endeavor to eliminate unlawful practices by
conference, conciliation, and persuasion. If the Commission is
unable to obtain voluntary compliance, the person bringing the
charge may file a civil suit. The Attorney General may also bring
suit, in certain instances, if he believes a pattern of discrimination
exists.
In enacting this new legislation, Congress did not intend that
the Federal Government preempt the field. The Commission is
directed to cooperate with State and local antidiscrimination
agencies, to utilize their services, and to reimburse them for
their expenses. The law goes further, to provide that in the
case of a complaint arising in an area having a fair employment
practice law or ordinance prohibiting the same act and having
an agency to enforce the law, complaints must be deferred to
the local agency for a period of time before a complaint may
be filed with the Federal Commission. The Federal Commission
also has authority to enter into a cooperative agreement with
the State or local agency under which the Commission relin
quishes part or all of its enforcement function to the State or
local agency.
Title VI of the act provides that no person because of his race,
color, or national origin shall be denied the benefits of, or be
subjected to discrimination under, any program or activity re
ceiving Federal financial assistance. Each Federal department or
agency is directed to develop a program to effectuate the pur
poses of title VI. If compliance cannot be voluntarily obtained,
it may ultimately be effected by termination of or refusal to
grant funds to prospective recipients who fail to meet the non
discrimination requirements of the contract. This title applies
to employment practices only where a primary objective of the
assistance is to provide employment.

230

Effectiveness of the Laws
The success of the State laws has been very directly related
to whether enforcement powers are given to the administrators.
Experience has shown that persuasion alone has not been effec
tive in changing the employment patterns of an employer who
is determined to continue a policy of discrimination. In Kansas,
for example, an annual report of the commission noted that
from 1953 to 1961 (while the law was “voluntary”) only 89
complaints were filed. The largest category of cases was reported
under the heading “respondent uncooperative.” The commission
stated:
Non-utilization of the Kansas law cannot be attributed to lack of
discrimination against minority group persons in Kansas. Two prior
surveys by the Kansas Commission revealed employment discrimination
in Kansas. There are no visible indications that the pattern of employ
ment discrimination has materially changed in major industrial and
commercial employment throughout the State since these two studies.
Recent scattered examples of fair employment practices constitute
exceptions rather than the rule. . . .

In the first year after the Commission was given enforcement
power, 70 complaints were processed, most of them by a satisfac
tory adjustment.
While laws relying on persuasion alone are not very effective,
the persuasion and conciliation provisions in the mandatory
laws have proved very successful. As a first step, these methods
give the offending party every opportunity to comply before
stronger enforcement procedures are pressed. Under these laws,
voluntary compliance has been obtained in most cases, with only
a few resulting in public hearings or court actions.
To be effective, the laws must place the burden of eliminating
discrimination on the State, rather than enforcing the laws only
when the victim of discrimination makes a formal complaint.
The trend in recent years has been toward giving the adminis
trator authority to initiate complaints on his own motion, rather
than to require him to wait for individuals to file charges of
discrimination. This aspect is particularly significant in enforc
ing the Civil Rights Act in areas where individuals would hesitate
to file complaints because they fear reprisals.
The Future

While a tremendous body of antidiscrimination legislation
now exists on all levels of government in this country, much
remains to be done in effectuating the purposes of these meas
ures. An indication of the seriousness of the problem that remains
can be seen in the unemployment figures. Negro unemployment
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continues to be practically double that of the white labor force.
Although unemployment dropped to 3.8 percent in March 1966,
the nonwhite unemployment rate was 7.2 percent, whereas the
white unemployment rate was 3.4 percent. The jobless rate for
teenagers aged 14 to 19 was equally lopsided: 23.7 percent for
nonwhite as against 10.2 percent for white teenagers.
Other indications of improvement to be made are the com
parative income figures—in 1958 Negro males earned on the
average only 58 percent as much as white males. By 1964 in
spite of tremendous efforts, public and private, to close the gap
between these groups, this had dropped still further to 56.7
percent.
The 1960 census revealed that the median income of Negro
families was $3,233, while white family median income was
$5,385. Negroes in the South are at the bottom of the economic
ladder, with an income only two-fifths that of the whites in the
area. In 1962, the Council of Economic Advisers estimated that
full utilization of the present capabilities of the nonwhite popu
lation could raise the gross national product as much as $13
billion.
Of vital importance in the future is redirection of the ambi
tions of minority youth. Major counseling activities are being
conducted in some predominately Negro colleges and universities
in an attempt to encourage students to branch out into new
fields, in which opportunities exist today that were nonexistent
yesterday. Such counseling is particularly essential in the area
of apprenticeship and training programs, as many new oppor
tunities are available for minority youth. (See p. 61).
From the standpoint of legislation, the major focus in the
future will be to make improvements in the Federal law and to
bring the State laws in line with Federal standards in certain
areas. For example, 21 of the State laws do not directly prohibit
discrimination in apprenticeship and training programs. En
forcement procedures must be changed in some laws before the
Federal Commission can defer complaints to the State. Amend
ments to the Federal law are currently being proposed to
improve the enforcement powers of the Commission and to other
wise strengthen title VII.

Older Worker Legislation
What is known as “older worker” legislation is in fact legis
lation designed primarily to help the middle-aged man or woman,
perhaps 15 or 20 years from retirement age, who cannot get a
job because he is “too old.” Rarely is anyone discharged solely
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because of his age while he is in his thirties, forties, or fifties.
But when something happens to the old job and a new
one must be sought, many persons in their middle years experi
ence astonishing difficulty. This is so even when the middle-aged
want jobs which do not, in their nature, require youth. Older
applicants find, for example, that employers often prefer to hire
stenographers under 35, salesmen under 40, and factory workers
under 45.
Historically, the problems of older workers have been slow to
emerge into public view. So many factors often complicate the
situation for any particular older worker that it has not always
been easy to see the constant factor of employer reluctance to
hire older workers regardless of their qualifications. Only grad
ually has the public come to see that a middle-aged applicant
may also face prejudice.
Workers 45 years of age and over make up roughly 39 percent
of the labor force. While the unemployment rate for this group
is not a great deal higher than for the lower age groups, many
older workers who have given up their efforts to find employ
ment are not reflected in the statistics on unemployment.
Whereas 96 percent of men aged 45 to 54 are in the labor force,
only 86 percent of those 55 to 64 are. The most important sta
tistic concerns length of unemployment: almost half of the long
term unemployed in 1965 were 45 years of age or over.
Examination of individual cases shows the many factors in
volved in the problems of the middle-aged unemployed, and how
the difficulties of each job applicant vary with the job sought.
In one typical case where the handicap of age is apparent, a
worker lost his job at age 50, after 22 years of employment, when
his company closed its local plant. Although younger workers
were hired by other factories in the area, the older worker was
unable to find employment using his skill.
In another case, a successful minor executive in a textile firm
lost his job at age 54 when his firm was merged with a larger
company. This man looked elsewhere for a similar job, but
found that most companies preferred to promote their own people
to executive positions, rather than hire someone from another
company. After a 2-year search, this former executive had to
settle for a j ob as a clerk.
Examination of the experiences of older women applicants
reveals that they have special difficulties. Employers find it
pleasant to hire young and pretty women; in some occupations,
such as that of an airline hostess, youthful attractiveness is
considered to be a qualification for the job. Age discrimination
starts at very early ages in some major women’s occupations,
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including secretarial and receptionist work. The discrimination
of employers against women over 35 in these occupations can be
confirmed by a glance at the want ads in practically any news
paper in a State where age discrimination is not prohibited by
law.
Those women who seek to reenter the labor force after years
at home raising a family have additional problems. Besides the
handicap of age, they must polish rusty skills and persuade em
ployers that they are ready to accept the discipline of a job.
Prolonged unemployment can damage a worker psychologi
cally, and may thereby increase his handicap in finding work.
This may be especially true in the older worker. Once the cycle
of rejection, discouragement, lack of self-confidence, and more
rejection is under way, it is very difficult to break.
Applicants with seniority rights protected by a well-established
union are sometimes rehired by former employers as soon as
vacancies occur. In nonunion industries, the older worker may
or may not have seniority rights, and if his job is eliminated
by technological change, plant shutdown, or other causes, his
seniority rights, if any, are often lost. Sometimes the very sys
tem of seniority that advanced the worker in the past may block
his return to employment elsewhere, by recognizing the promo
tion rights of workers already employed at the place where he
applies. In many instances, however, seniority rights are the
best employment security the employee has against discrimina
tion based on his age.
Prior to the depression, when unemployment as a problem had
not yet been subjected to the scrutiny and analysis it later
received, the older worker problem was seen chiefly as a prob
lem of discharge or compulsory retirement without income. The
social security law, with its provision for old-age benefits, had
not yet been passed, so that a retired person was often without
income—a frightening prospect for anyone, regardless of his
age and health. Efforts to help older workers in those years were
directed both toward inaugurating a pension system and toward
raising the age for compulsory retirement. In May 1928, the
then Secretary of Labor, James J. Davis, in an article entitled
“ ‘Old Age’ at Fifty,” published in the North American Review,
urged employers not to force workers into retirement too young,
but made no mention of older worker problems other than com
pulsory retirement.
However, after the depression began, the focus of attention
shifted. Millions of people were unemployed and looking for
work. Gradually it became apparent that older applicants were
having a harder time finding new jobs than were others. The
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Secretary of Labor, Frances Perkins, appointed a Committee on
Employment Problems of Older Workers, which reported that in
1937 a greater percentage of persons over 45 were unemployed
than in any other age group surveyed (ages 20 through 64),
except workers in their early twenties. The study also showed
that unemployment among older workers was likely to be of
longer duration than that of younger workers. An extreme exam
ple was in Philadelphia, where unemployment for men between
40 and 44 was found to last almost four times as long as
unemployment for men between 20 and 24.
The findings of this committee concerning duration of unem
ployment were supported by the findings of other and later
inquiries. A major study in 1956 by the U.S. Department of
Labor found that applicants over 45 were unemployed longer
than those under 45, significantly so in certain occupations such
as public utilities, transportation, and construction. Figures
from the 1959 job market assembled for the 1961 White House
Conference on Aging showed again a disparity in the unemployed
periods of younger and older workers, although not a very marked
one when viewed nationally and in all industries.2

Pros and Cons of Hiring Older Workers

A primary concern of many studies has been the effort to under
stand the reasons employers do not hire older applicants. The
beliefs expressed are that older workers are slower and cannot
keep up production standards; that they are inflexible and diffi
cult to train; that they lack the physical stamina to perform
the work; that employers must pay greater premiums to insure
them against accidents; that they unduly burden pension plans;
that they are too often absent from work; or that companies
committed to a policy of promotions from within cannot offer
more responsible jobs to outsiders.
These employers point out that a policy against hiring older
workers is not a policy against continuing to employ such work
ers, and that in the absence of an effort to bring in young men,
the work group tends to become top heavy with older workers.
For example, the manager for employee relations of a railroad
company, speaking at a conference on age barriers to employ
ment, stressed that although his railroad (except in special cir
cumstances) did not hire anyone over age 45, nevertheless about
42 percent of the conductors were between 53 and 65 years of age.
Persuasive answers to these arguments have been gathered by
2 The Federal Council on Aging thought the disparity would be greater if it were not for
the involuntary retirement of older workers from the labor force.
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the U.S. Department of Labor. In numerous studies by the
Department, it has been shown that older workers make up in
experience and dependability for the speed and flexibility of
younger persons; that older workers do not lack the necessary
stamina for most jobs; that accident insurance is not necessarily
more costly for older workers, since they are more careful and
have fewer accidents; that pension plans can be adjusted to
make allowances for hiring of older workers; and that older
workers are more stable and dependable and in fact have better
attendance records. Studies by the National Association of Man
ufacturers have come to the same conclusions. Only four
potentially unfavorable characteristics were found: some decline
in strength; slowing of reflexes; longer recovery time from ill
ness; and more resistance to change. The NAM concludes: “On
balance it is clear that for most jobs the favorable factors
greatly outweigh the less favorable, with the likelihood that ma
ture applicants will make excellent employees.”
Most employers surveyed recently in a special study by the
U. S. Employment Service in eight major cities listed as the
main factor in limiting hiring of workers 40 years of age and
older, “inability to meet the requirements of the job.” An analy
sis of the job orders in employment service offices in these cities
revealed, however, that upper age limitations were most often
specified in the least physically demanding jobs. For example,
two-thirds of the clerical and sales job openings specified upper
age limits. The survey revealed that 18 percent of the employers
barred persons over 35, 29 percent those over 45, and 42 percent
barred those over 55. The eight cities were selected in States
having no laws prohibiting employment discrimination based
on age.
The Department of Labor has also conducted numerous studies
of productivity of both blue- and white-collar workers. For ex
ample, a recent study of the job performance of mail sorters
in the U. S. Post Office, in which findings were consistent with
previous studies, found insignificant differences in output among
workers at various age levels. Average performance of older
workers compared favorably with that of the younger group.
Somehow the policy of promotion from within must be recon
ciled with the policy of giving every man a chance to earn his
living when he is willing and able to do so. The need for a
solution will grow along with the increased life expectancy of
Americans which is making our population of healthy “over
40’s” greater each year. Commentators have pointed out how im
practical it is for the country to bench its older workers when
they are still competent, and to throw the entire burden of
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supporting the population on the relatively few at the center of
the age spread.
One response of the older workers themselves has been to form
self-help clubs. These clubs, which often limited their member
ship to highly qualified persons, sprang up during the 1930’s.
Early examples were the Forty Plus Club of New England and
the Man Marketing Clinic organized in New York. Their functions
were to help unemployed middle-aged men find jobs by counsel
ing them on where and how to look, by selling employers on the
idea of hiring older workers, and also by calling public attention
to the needs of this group. Similar groups exist today; for exam
ple, the Retired Professors Registry, Oldtimers Inc., and
Experience Unlimited.

Legislation Begins

As early as 1903, Colorado passed a law prohibiting employers
from discharging any employee between the ages of 18 and 60
solely because of his age. In 1934, Louisiana became the first
State to pass a law to help older jobseekers. This law made it
illegal for any employer of 25 or more employees to adopt any
rule for the discharge of any employee, or for the rejection of
an applicant under 50 because of his age.
Other States, notably Massachusetts and New York, as well as
the Federal Government, undertook major studies of the prob
lems of the middle-aged unemployed. Massachusetts issued a
report in 1936 showing a very considerable amount of discrimi
nation against job applicants over 45 in that State. Within a
year, this State passed a law prohibiting such discrimination
and making void any contract provision which prevented em
ployment of any person between 45 and 65. The law authorized
the State labor commissioner to investigate complaints and pub
lish the names of violators.
Many people doubted the enforceability of this or similar laws,
and in addition, feared that to provide jobs for older workers
might mean shifting the burden of unemployment onto younger
persons who need work just as much. Opponents of laws to
help older workers argued that, if full employment were re
stored, older as well as younger workers would find jobs. Events
during the war period bore them out to some extent, but after
the war was over, it became evident that, despite full employ
ment which makes job seeking easier for everyone, the middleaged applicant still faced serious resistance.
A new trend in dealing with this problem began in 1950 when
Massachusetts amended its law against discrimination in em-
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ployment because of race, religion, or national origin, to
prohibit discrimination also on the basis of age. During the next
10 years, 9 other jurisdictions prohibited employment discrimi
nation because of age.
In 1961 the White House Conference on Aging adopted a
resolution recommending State legislation prohibiting age dis
crimination, and made other constructive recommendations. The
Conference created new incentive for legislative and forward
looking action. At present, 23 jurisdictions have such laws.
Table 22.—States prohibiting discrimination in employment because of age,
and date of passage of law, March 1967
Definition
of age

State

Date of
enactment

Alaska
California
Colorado
Connecticut
Delaware
Hawaii

none specified
between 40 and
between 18 and
between 40 and
between 40 and
none specified

64
60
65
65

I960
1961
1903
1959
1960
1963

Idaho
Indiana
Louisiana
Maine
Massachusetts

under 60
between 40 and 65
under 50
none specified
between 45 and 65
between 40 and 65

1965
1965
1934
1965
1937
1950

Michigan
Nebraska
New Jersey
New York
North Dakota
Ohio

between 35 and
over 40
21 and over
between 40 and
between 40 and
between 40 and

65
65
65

1965
1963
1962
1958
1965
1961

Oregon
Pennsylvania
Puerto Rico
Rhode Island
Washington
Wisconsin

between
between
between
between
between
between

65
62
65
65
65
65

1959
1955
1959
1956
1961
1959

25
40
30
45
40
40

and
and
and
and
and
and

60

Another State, Maryland, has a law making it a “harmful
employment practice” for an employer or employment agency
to discriminate against any person on the basis of age. However,
it does not prohibit such discrimination or set up enforcement
methods, and it specifically precludes the penalties in the labor
law. In at least three other States (Montana, New Mexico, and
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Texas) the legislatures have declared discrimination in employ
ment based on age to be against public policy, although it is not
specifically prohibited.
Coverage of the Laws

The laws of nine jurisdictions—Colorado, Delaware, Hawaii,
Idaho, Maine, Nebraska, North Dakota, Ohio, and Puerto Rico—
cover all private employment. The other 14 exempt certain occu
pations or organizations or both.
Both domestic service and employment of a person by his
parent, spouse, or child are exempted in eight States (California,
Connecticut, Massachusetts, New Jersey, New York, Oregon.
Pennsylvania, Washington). Alaska, Indiana, Michigan, and
Rhode Island exempt domestic service, and Wisconsin, family
employment.
Nonprofit social clubs or religious, charitable, educational, or
fraternal organizations are exempted in eight States (Alaska,
Indiana, Massachusetts, New Jersey, Oregon, Rhode Island,
Washingon, Wisconsin).
Farm labor is exempt in Indiana, Pennsylvania, and Rhode
Island, and hazardous occupations in Louisiana and Wisconsin.
In addition, in 10 States the laws exempt employers having
fewer than a certain number of employees:
New York ------------------------------------------------------------------ fewer than 4
Connecticut ------------------------------------------------------------ ,__ fewer than 5
California, Massachusetts,3 New Jersey, Oregon, and
Pennsylvania------------------------------------------------------------- fewer than 6
Michigan, Washington___________________________________fewer than 8
Louisiana -------------------------------------------------------------------- fewer than 25

Discriminatory practices which are prohibited are generally
the same as those enumerated under the fair employment prac
tice acts, except that only 16 of the laws apply to labor organ
izations:
Alaska
Michigan
Puerto Rico
Connecticut
Nebraska
Rhode Island
Delaware
New Jersey
Washington
Hawaii
New York
Wisconsin
Indiana
Oregon
Massachusetts
Pennsylvania
Fifteen apply to employment agencies—those listed above, except
Indiana.
The prohibition against discriminatory advertisements, appli3 Massachusetts has two laws (see p. 238). The 1937 law applies to all employers, without
a numerical exemption.
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cation forms, and inquiries (unless based on a bona fide occupa
tional qualification) appears in 14 of the laws—those listed
above except Indiana and Nebraska. Age is usually considered
to be one of the pertinent questions on an application form, so
long as it is not used to discriminate. However, age limitations
or use of terms such as “young” in want ads is prohibited.
Three of the laws (New York, Washington, and Wisconsin)
prohibit licensing agencies from refusing to license persons be
cause of their age, and the Indiana and Rhode Island laws void
discriminatory contracts which prevent employment of older
workers.
The Oregon law applies to apprenticeship, provided the pros
pective apprentice is able to complete the training, and the in
dustry average period of employment thereafter, before age 65.
The Michigan law applies to apprentice or on-the-job training
programs under 4 months’ duration.
All of the laws except those of Indiana, Louisiana, Ohio, and
Wisconsin provide that the law does not apply when the apparent
discrimination is based on a bona fide occupational qualification.
In addition, many of the laws specify that the law does not
apply if the person is physically or mentally unable to perform
the duties of the job.
In Massachusetts, the occupational qualification must have
been previously established by the commission, or no- inquiry
may be made as to age unless required by other laws. In New
York and Rhode Island, inquiries are prohibited unless required
for a specified valid purpose, and if age is asked the forms must
contain the statement, “The [State law against discrimination]
prohibits discrimination because of age.”
Sixteen States specifically provide that the laws do not apply
to the operation of a bona fide retirement or pension plan:
Maine
California
Pennsylvania
Connecticut
Michigan
Rhode Island
Nebraska
Delaware
Washington
New Jersey
Hawaii
Wisconsin
Idaho
New York
North Dakota
Indiana
The Michigan law specifies, however, that this exception does
not apply to retirement policies or systems established after
July 1, 1965, which set a mandatory retirement age of less
than 65.
Seven of the laws (those of Connecticut, Delaware, Hawaii,
Maine, Michigan, New Jersey, and Pennsylvania) are also spe240

cifically inapplicable to the operation of any bona fide employee
insurance plan.
The laws of California, Connecticut, New Jersey, and Wash
ington specify that the prohibitions do not apply to age
restrictions under apprenticeship systems and the Michigan law
to requirements of Federal or State training or employment
programs. The Oregon law does not apply to positions requiring
extensive training programs, nor does the Wisconsin law apply
where the knowledge and experience to be gained might be ex
pected to aid in development of capabilities for future advance
ment to supervisory, managerial, professional, or executive
positions.
Eleven of these laws are enforced by the State labor depart
ment: in Delaware, Hawaii, Idaho, Indiana, Maine, Massachu
setts (the 1937 law), Oregon, Pennsylvania, Puerto Rico, Rhode
Island, and Wisconsin.
The California law is enforced by the Department of Employ
ment, and the New Jersey law by the Department of Law and
Public Safety. The second Massachusetts law, and the laws of
Alaska, Connecticut, Michigan, New York, and Washington, are
enforced by the State commissions against discrimination. The
remaining five laws do not specify an administrative agency.
Under 16 laws, the administrative agencies are authorized to
enforce the laws by the same administrative procedures followed
under the fair employment practice acts, and in most of these
they are a part of the same law. The Ohio law has no
enforcement provisions. In the remaining six laws (those of
California, Colorado, Louisiana, Maine, Nebraska, and North Da
kota) the only enforcement methods specified are in the form
of penalties—fines or imprisonment, or both.
To aid in administering the laws, educational programs to
reduce or eliminate discrimination in employment on account of
age are authorized in Alaska, California, Connecticut, Massachu
setts, Michigan, New Jersey, New York, Oregon, Pennsylvania,
and Wisconsin. Under these programs the agencies issue pam
phlets, press releases, and publications to inform the public of
its civil rights and responsibilities. They also make reports to
the State legislatures on complaints and problems encountered,
and on recommended legislation.
Surveys of the effectiveness of these laws show a drop in
discriminatory age specifications in advertisements and job
orders after passage of the law. The want ads in an Ohio news
paper recently revealed that, although Ohio does not have a
strong law, only about 6 percent of the advertisements specified
maximum hiring ages or called for a “young” person. Some of
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these appeared to be based on bona fide occupational qualifica
tions: “Rajah wanted, 21 to 30, 6', 165-170 lbs.,” “Young woman,
21-30 with nice figure. —------ Health Spa.” An equal number
of the ads requested mature, retired, or middle aged applicants,
such as:
“Who says no jobs for people over 40? . . .”
“. . . age not essentially important.”
“TOO OLD I If you’ve been told this and you desire to earn an above
average living ... I may have a position for you in sales work.”
“Executive secretary ... no age prerequisite.”

Studies have shown that the major shortcoming of some of
the laws appears to be lack of provision for adequate staff and
appropriations to administer the laws.

Older Worker Counseling and Training

The United States Employment Service began giving special
attention to older workers in the 1940’s. Several special studies
were conducted in subsequent years to enable the Service to
develop effective techniques and services for older workers. A
National program of expanded counseling and placement serv
ices for older workers was launched in 1957. Specially trained
older worker specialists are now assigned to National, State, and
local offices to assist older jobseekers. Workers over 45 now
constitute a large part of the clientele of the public employment
services.
Special counseling has also helped those applicants whose
difficulty in finding jobs cannot be cured by eliminating preju
dice, those who need retraining or redirection, such as the
woman who has been home for years and whose skill is outdated,
or the man who is technologically displaced, or whose health is
not good enough for him to continue in his previous occupation.
These programs have been effective; a 1956 experimental pro
gram of the USES found that four times as many applicants
were placed through special counseling as without it.
Another example in the Labor Department’s campaign to over
come age discrimination in employment can be seen in a series
of demonstration programs in effect since 1963 which were
designed to fit the specific training and employment needs of the
older worker under the Manpower Development and Training
Act. In 1966, more than 18,000 workers 45 years of age and over
were trained under MDTA institutional programs; the majority
of these workers were unemployed, many for 15 weeks or longer.
An additional 6,000 were enrolled in on-the-job training pro
grams.
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Since the mid-1950’s, a number of States have also estab
lished special projects or have made extra appropriations to
help older workers. Massachusetts was the first State to take
action in this field, directing in 1954 that its Department
of Labor and Industry establish a Council on Employment of
the Aging, aind a Division on Employment of the Aging. The coun
cil was directed to develop various programs, and the division to
carry them out, as well as to cooperate with other agencies and
organizations on the rehabilitation and employment of the aging.
Pennsylvania, in 1956, authorized the establishment of an Ad
visory Board on Problems of Older Workers in its Department
of Labor and Industry. Nearly every State has now created a
State council on aging to study the many problems encountered
by aging citizens.
Federal Action
Compared with Federal action to eliminate discrimination in
employment because of race, religion, or national origin, rela
tively little has been done to prevent discrimination based on
age, although in recent years growing concern has been ex
pressed over problems facing older workers.
In August 1950, the first National Conference on the Aging was
held in Washington. Since that time a number of other confer
ences have been held and various programs for the aging have
been instituted. The President’s Council on Aging (which is
made up of the Secretary of Labor and other Federal officers)
reported that in 1964, 45 programs for older Americans were
operated by 10 Federal departments and agencies, at a cost of
$19 billion. The number of programs has increased greatly since
that time. Basically these programs have been geared for the
elderly, however, and do not benefit the older worker who is
under retirement age.
On February 21, 1963, President John F. Kennedy sent to
the Congress a message proposing the first comprehensive pro
gram of Federal action for aging citizens. In his message he
said:
Denial of employment opportunity to older persons is a personal
tragedy. It is also a national extravagance, wasteful of human resources.
No economy can reach its maximum productivity while failing to use
the skills, talents, and experience of willing workers.
Rules of employment that are based on the calendar rather than upon
ability are not good rules, nor are they realistic. Studies of the Depart
ment of Labor show that large numbers of older workers can exceed
the average performance of younger workers, and with added steadiness,
loyalty, and dependability..........
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Our Nation must undertake an imaginative and far-reaching effort—
in both public and private sectors of oUr society—for the development of
new approaches and new paths to the employment of older citizens.

In 1956, Congress amended the civil service law to prohibit
officers or employees of the Government from establishing maxi
mum hiring ages for positions in the competitive civil service,
with the exception that persons aged 70 or over be appointed
only on a temporary basis.
President Kennedy issued a memorandum on March 14, 1963,
reaffirming the policy of the Executive Branch of the Govern
ment of hiring and promoting employees on the basis of merit
alone. He emphasized the need to assure that older people are
not discriminated against because of their age, and that they
must receive fair and full consideration for employment and
advancement in Federal employment.
On February 12, 1964, President Lyndon Johnson issued Exec
utive Order 11141 declaring a public policy against discrimina
tion in employment on the basis of age, applicable to contractors
and subcontractors engaged in the performance of Federal con
tracts. This was the first time a clear cut Federal policy had
been enunciated respecting age discrimination in private em
ployment. The policy applies to discrimination in connection
with the employment, advancement, or discharge of employees,
or in connection with the terms, conditions, or privileges of their
employment, except on the basis of a bona fide occupational
qualification, retirement plan, or statutory requirement.
In 1951, a bill entitled National Act Against Age Discrimination
in Employment was introduced in Congress to prohibit discrimi
nation in private employment because of age, and such legisla
tion has been introduced in every Congress since that time, but
has failed to pass. Federal bills for older workers have taken
several other forms. Proposals have been made to amend such
laws as the Fair Labor Standards Act, the National Labor Rela
tions Act, or the Civil Rights Act of 1964, to prohibit employment
discrimination based on age. Tax incentives for employers of
older workers have been proposed, and other approaches have
been suggested, such as grants for demonstration projects.
During the debates on the Civil Rights Act of 1964, attempts
were made to amend the employment provisions to include a
prohibition on discrimination based on age, but they were de
feated. The possible need for Federal legislation on this subject
was recognized by Congress, however, when it requested the
Secretary of Labor to study the factors which tend to result in
discrimination in employment because of age and the conse
quences of such discrimination on the economy and the individ244

uals affected. The Secretary was to report to Congress by June
30, 1965, the results of his study and his recommendations for
legislation to prevent such discrimination.
Comprehensive studies were undertaken by various bureaus
of the Department of Labor to assist the Secretary in making his
recommendations to Congress. The report and its companion
volume of research materials were issued under the title “The
Older American Worker—Age Discrimination in Employment.”
In this report Secretary of Labor Willard Wirtz stated:
It is a fair estimate that a million man years of productive time are
unused each year because of unemployment of workers over 45. . . .
A substantial portion of the unemployment insurance payments of $1
billion a year to workers 45 and over can be attributed to unemploy
ment resulting one way or another from the fact of the employee’s
age. . . . The Nation loses, furthermore, potential production in an
amount at least two or three times the size of the unemployment insur
ance payments that might be attributable to discrimination.

The report indicated that there is persistent and widespread
use of age limits in hiring that in a great many cases can be
attributed only to arbitrary discrimination against older workers
on the basis of age and regardless of ability. Four recommenda
tions were made:
1. A clear and unequivocal national policy calling for hiring on
the basis of ability rather than age, with emphasis on the role
of persuasion and education in implementing this policy, and in
the event that such efforts fail, provisions for action;
2. Action to adjust institutional arrangements which work to
the disadvantage of older workers. This would involve adjusting
present employment practices, such as pension and seniority
systems, which unintentionally lead to age limits in hiring.
Adoption of vesting provisions in pension plans or a system of
portable pension credits and similar suggestions were noted;
3. Action to increase the availability of work for older workers.
Full employment is seen as a fundamental benefit to employ
ment of older workers, along with expanded counseling, training,
and placement efforts for older workers; and
4. Action to enlarge educational concepts and institutions to
meet the needs and opportunities of older age. A new system of
continuing educational opportunity should be developed to pre
pare older workers for economic and job changes.
The Older Americans Act of 1965 was enacted for the develop
ment of various types of programs to help older persons. One
of its goals is to secure free enjoyment of opportunity for em
ployment with no discriminatory personnel practices because of
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age. The Act created an Administration on Aging in the Depart
ment of Health, Education, and Welfare to administer the pro
gram, which stresses such activities as grants to the States for
various programs for older persons.

Equal Pay Laws
The principle of equal pay, or payment of a rate based on the
job performed, is basic to the American free enterprise system.
The individual’s family situation—whether he is married or
single, whether he has children or is responsible for the support
of others—is not generally taken into account. However, as be
tween the sexes, the principle of equal pay is not fully applied.
Women, who are the latecomers to the job market, may suffer
wage discrimination merely because they are women, regardless
of whether they are factory workers, highly trained professional
personnel, or business executives.
Historical Background
Demands for government action for equal pay began as early
as 1868, when the Knights of Labor convention in Philadelphia
passed a resolution urging Federal and State governments “to
pass laws securing equal salaries for equal work to all women
employed under the various departments of government.”
The dramatic increases in the number of women workers
during two world wars gave impetus to the equal pay movement.
Government agencies supported the principle through establish
ment of policies and issuance of regulatory orders; many unions
included equal pay provisions in collective bargaining contracts;
and the number of State equal pay laws increased from two in
1919 to six in 1945, the same year the first Federal equal pay
bill was introduced in the Congress. This pattern of progress
was repeated during the period of the Korean conflict. Today,
29 States have equal pay laws and there is widespread interest
in enactment of further State legislation to assure justice for
women workers, regardless of their occupation, or the industry,
in which they are employed. Labor unions are also placing in
creased emphasis on the provision of equal pay through collec
tive bargaining.
A milestone in the progress of women toward full economic
opportunity was reached on June 11, 1964, when the Federal
Equal Pay Act became generally effective. The Federal equal pay
law covers some 39 million workers, of whom an estimated
12.9 million are women, largely in interstate manufacturing,
transportation, and communication industries. It requires each
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employer subject to the law to pay equal wage rates within his
establishment to men and women doing equal work on jobs
which are performed under similar working conditions and
which require equal skill, effort, and responsibility.
American women have always contributed their full share to
our economic life. In earlier times, their contribution was pri
marily in the home. As the economy became more specialized,
many of their tasks were transferred to the factory, the store,
the hospital. Today, the well over 27 million women in the labor
force are found in every field of endeavor—and as their numbers
have increased, so has the importance of their work to the na
tional welfare. They have amply demonstrated their ability to
perform a wide variety of jobs successfully and skillfully.
The beneficial results of guaranteeing equal pay through legis
lation are far reaching. Women workers receive the rate for the
job, not a lesser one merely because of their sex, and their
increasing purchasing power raises their own and the standard
of living of their families. Men workers benefit through in
creased job security, since employers are discouraged from
replacing them with lower paid women. Employers benefit
through removal of a source of poor morale, labor disputes, and
unfair competition on the basis of wage rates.
Equal pay is the newest type of State labor legislation for
women and one which has the support of women’s and civic
organizations, church groups, and labor unions. Through the
efforts of these groups, 29 State laws are on the statute books
and many strengthening amendments have been adopted. In the
last two decades, progress in State equal pay legislation has been
marked. Michigan and Montana, in 1919, were the first States
to enact equal pay laws, and until 1943 these were the only
laws. At that time the dramatic increase in the number of
women in the labor force, and the increasing realization of their
substantial economic contribution, led to a renewal of interest
in “the rate for the job” regardless of the sex of the worker.
By 1950, 11 States—Alaska, California, Connecticut, Illinois,
Maine, Massachusetts, New Hampshire, New York, Pennsylvania,
Rhode Island, and Washington—were added to the roster of
equal pay States, making a total of 13.
In the decade 1950 to 1960, the interest in State equal pay
legislation was accelerated. New Jersey joined the equal pay
States in 1952; followed by Arkansas, Colorado, and Oregon in
1955. Three additional jurisdictions were added to the equal pay
roster in 1959—Hawaii, Ohio, and Wyoming. In the same year
Pennsylvania reenacted its equal pay law, considerably strength
ening its provisions by adopting the almost identical language
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of the Department of Labor’s suggested equal pay bill. Earlier,
Connecticut, Massachusetts, and Michigan had strengthened their
laws by amendment. In 1962, Arizona enacted its equal pay law,
followed by Missouri in 1963. North Dakota, Oklahoma, and
West Virginia passed their equal pay laws in 1965. In 1966, equal
pay laws were passed in Georgia, Kentucky, Maryland, and South
Dakota.

Present Status

Twenty-nine States had enacted equal pay laws as of March
1967. In general, these contain an affirmative statement pro
hibiting an employer from discriminating in the payment of
wages as between the sexes or paying a lower rate to a woman
than he pays to a man for the same or equal work. Fifteen
State laws are applicable to employees of both sexes; the re
maining 14 apply only to females. An additional 4 States with
no equal pay laws—Nebraska, Utah, Vermont, and Wisconsin—
have fair employment practices laws which prohibit discrimina
tion in rate of pay or compensation based on sex. The District
of Columbia has an ordinance prohibiting discrimination based
on sex.
The 29 States with equal pay laws are:
Alaska
Maine
Ohio
Arizona
Maryland
Oklahoma
Arkansas
Massachusetts
Oregon
California
Michigan
Pennsylvania
Colorado
Missouri
Rhode Island
Connecticut
Montana
South Dakota
Georgia
New Hampshire
Washington
Hawaii
New Jersey
West Virginia
Illinois
New York
Wyoming
Kentucky
North Dakota
In 1960 more than two-thirds of all employed women in the
United States lived and worked in these States. Most of the laws
apply generally to employees in private industry operating
within a State; Colorado, Georgia, Kentucky, Maryland, Montana,
and North Dakota apply to public employees as well. One State—
Illinois—limits coverage to manufacturing. Groups of employees
specifically exempted from most State laws include agricultural
workers, domestic workers, and employees of nonprofit organi
zations. Hotel employees are exempt in one State—New Jersey.
The labor administrators of the respective States are generally
responsible for enforcement of State equal pay laws. However,
experience in the equal pay States indicates that once a law is
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enacted, with its subsequent publicity which serves an educa
tional purpose, most employers comply voluntarily with its
provisions.
The constitutionality of the Michigan equal pay law was up
held by the State supreme court in 1940. In another case,
involving the same large Michigan employer, almost $60,000 was
awarded to women employees who had suffered wage discrimi
nation. A more recent case which was determined after a hearing
by the California Industrial Welfare Commission resulted in an
award to a woman publicist who had been paid a lesser rate than
two men performing “less work.”
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LAWS REGULATING PRIVATE
EMPLOYMENT AGENCIES
A private employment agency is a business that brings em
ployers and jobseekers together and charges for its services in
doing so. Generally, the newly placed employee pays the fee,
although the employer may pay when it is more difficult for an
employer to find a worker than for an applicant to find a job;
in some instances, both the employee and the employer pay a
fee.
Toward the end of the last century, the public began to be
aware that unscrupulous private employment agencies were
taking advantage of needy jobseekers in various ways. A 1912
study by the U.S. Bureau of Labor enumerated some of the more
common fraudulent methods as follows:
• Charging a fee and failing to make any effort to find work
for the applicant.
• Sending applicants where no work exists.
• Sending applicants to distant points where no work or where
unsatisfactory work exists.
• Collusion between the agent and employer, whereby the appli
cant is given a few days’ work and then discharged to make
way for new workmen, the agent and employer dividing the
fee.
• Charging exorbitant fees, or giving jobs to such applicants as
contribute extra fees, presents, etc.
• Inducing workers who have been placed, particularly girls, to
leave, pay another fee, and get a “better job.”
During the late 1800’s and early 1900’s, many job applicants
were immigrants, unfamiliar with the language and customs of
the United States and therefore especially susceptible to the
blandishments of dishonest agents. These newly arrived work
ers were often in desperate need of a job; at the same time,
their general ignorance of ways of the new country made them
unable to protect themselves.
Much of the leadership for reform of fee-charging employment
agencies came from organizations concerned with the welfare of
immigrants, such as the Immigrants Protective League, the
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North American Civic League for the Protection of Immigrants,
and the Massachusetts Commission on Immigration, and from
such philanthropic and semiphilanthropic organizations as the
Young Men’s and Young Women’s Christian Associations. Many
philanthropic organizations set up their own free employment
bureaus; sometimes these specialized in the placement of appli
cants from a particular ethnic group. An example of successful
placement service was that conducted by the Hebrew Immigrant
Aid Society, which was first organized in the 1880’s and is still
functioning today.

Early Laws
The earliest regulatory laws in this field were passed by Min
nesota in 1885 and New York in 1888. A Massachusetts law pro
viding only for the licensing by local officials of employment
agencies supplying domestic help or other laborers was passed
in 1848. However, there seems to be general agreement that
Minnesota was the first State to regulate private employment
agencies by law. The Minnesota law required each agency to take
out a license, available upon payment of a fee, and to post a
substantial bond as a protection to applicants against any un
authorized act, fraud, or misrepresentation upon the part of the
agency. The New York law was a little stronger; in addition to
requiring each agency to obtain a license and post a bond, it
also provided that the agency must return transportation costs
to applicants if incurred because of the agency’s misrepresen
tation.
These and other early laws were plagued by lack of adequate
provisions for enforcement. Consequently they failed to curb
abuses, causing discouraged reformers to turn their attention to
the establishment of free public employment agencies. It was
hoped that the competition afforded by public agencies would
be an indirect regulator of private agencies. Secondarily, it was
thought that public agencies would be of value in themselves
since they would provide an efficient and inexpensive means for
the unemployed to find jobs.
Although free public agencies were established with beneficial
results in a number of States, particularly in the period follow
ing 1899 (as well as much later under the Wagner-Peyser Act
which established the United States Employment Service), they
did not succeed in their purpose of indirectly regulating private
employment agencies. The public agencies made many place
ments, but they did not supplant private agencies nor force
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them to raise their standards significantly. The need continued for
direct regulation of private agencies.
By 1913, the District of Columbia and 26 States had laws
which regulated the operation of such agencies:
California
Maine
Oklahoma
Colorado
Massachusetts
Pennsylvania
Connecticut
Minnesota
Rhode Island
Idaho
Missouri
Tennessee
Illinois
Montana
Utah
Indiana
New Hampshire
Virginia
Iowa
New Jersey
Wisconsin
Kansas
New York
Wyoming
Louisiana
Ohio
Some of these laws, for instance that of Tennessee, provided
for the payment of license fees and nothing more. Others were
much more comprehensive. The New York law, for example, in
addition to requiring a license and a bond, had strict require
ments for the keeping of records, specified how the employment
contract must be drawn, required at least one reference to be
followed up (unless properly waived), regulated fees, required
fees to be refunded under certain conditions, prohibited certain
practices, forbade agencies to be located in living quarters, and
had provision for enforcement.

Current Status
Subsequent legislative effort has been directed both toward
enacting such laws in States where there were none and toward
improving laws already in effect. The latest States to pass such
laws were North Dakota in 1963 and Alabama in 1965, but the
Alabama law was held unconstitutional in 1966? Five States—
Alabama, Mississippi, New Mexico, South Carolina, and Ver
mont—have no laws regulating private employment agencies.
Massachusetts has two laws in effect; one (the earlier) is
locally administered; the other, enacted in 1966, is administered
by the Commonwealth Commissioner of Labor and is broader in
scope than the earlier law.
Progress has varied greatly from State to State with some
provisions being more generally and rapidly adopted than others.
Licensing, which is the basic provision for enforcement, has
been included in almost all the laws from their original enact
ment. For example, in 1913, 26 of the 27 laws required licenses;
11. Edwin Moore v. Philip J. Hamm, Director of State Board of Revenue, Circuit Court
of Montgomery County, October 19, 1966.
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currently, 46 of the 47 require licensing. Generally, the licensing
provisions include authorization to the administrator to refuse
to issue, to suspend, or to revoke the license for cause.
Requiring a bond has been another important provision of the
laws. This requirement insures that money will be available to
pay damages if the agency should violate the law and thereby
injure someone. In 1913, 17 of the laws required bonds, and by
1967 this list had grown to 39.

Regulation of Fees
The principal income of employment agencies is derived from
the fees charged the applicant by the employment agency for
placing the applicant. Such fees are due either at the time or
after the placement is made. Some agencies also charge a regis
tration fee, paid when the applicant first comes to the agency
and requests that a job be found. These two types of fees are
regulated variously in the different States. In two important
decisions, Adams v. Tanner (244 U.S. 590, 1917) and Ribr,ik v.
McBride (277 U.S. 350, 1928), the Supreme Court held that
regulation of either kind of fee was unconstitutional. In 1941,
however, the court reversed itself and held in Olsen n. Ne
braska (313 U.S. 236) that fees might legally be regulated.
As of now, 21 jurisdictions prohibit registration fees outright:
California
Maine
North Dakota
Colorado
Massachusetts
Oklahoma
Connecticut
Michigan
Oregon
Delaware
Minnesota
Puerto Rico
Hawaii
New Jersey
South Dakota
Indiana
New York
Texas
Louisiana
North Carolina
Utah
Another State, Maryland, prohibits such fees except for teach
ers’ agencies. Six States—Arizona, Florida, Georgia, Illinois,
Pennsylvania, and Wisconsin—prohibit them except upon spe
cific permission from the administrator. Six additional States.—
Alaska, Iowa, Nebraska, Virginia, West Virginia, and Wyoming—
regulate the amount that may be charged, and in Ohio the
administrator must approve the registration fee which an em
ployment agency may charge, making a total of 35 States with
some regulation of registration fees.
Regulation of placement fees is not so widespread. Twenty-one
States and Puerto Rico currently establish maximum placement
fees either in the law itself or by regulation. The fees are estab
lished in the law for both permanent and temporary work in
nine laws and for temporary work only in three:
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Connecticut (temporary only)
Nevada
Iowa
New York
Kansas
Oklahoma
Maine
Oregon (temporary only)
Massachusetts (temporary only
Texas
for all but domestic workers)
Utah
Montana
In the other 9 States and Puerto Rico, maximum placement
fees are presently established by administrative agencies under
authority granted in the laws. Rates are set for both permanent
and temporary work in seven of these jurisdictions and for tem
porary only in three:
Pennsylvania (temporary
Alaska
only)
Arizona
Puerto Rico
Delaware (temporary only)
South Dakota
Hawaii
West Virginia
Louisiana
Ohio (temporary only)
The 1966 Massachusetts law authorizes the administrator to
establish or approve the maximum placement fee for domestic
workers who are recruited from outside the State for work
within the State. A unique provision specifically exempts $18 of
such a worker’s weekly wage from any fee or charge. No ex
press authority for establishing fees is included in the earlier
law.
The placement fees in these 22 jurisdictions vary considerably.
A few States set a flat rate. Most of the States set the maximum
placement fee for permanent employment as a percentage of
the first full month’s salary, which usually ranges from 10 to
60 percent, depending upon the salary. The most common fee
for temporary employment is 10 percent of the gross earnings.
However, the laws differ as to what constitutes temporary em
ployment, the time varying from 14 days to 4 months. The
usual period is 90 days.
A former provision in the Arkansas law enacted in 1923 limiting
the fee to $2 which an employment agency may charge for a
referral or placement, was voided by the State court in 1928?
A Colorado provision which established the maximum fee for
placement as a day laborer, mechanic, artisan, household or
domestic servant at 3 percent of 1 month’s wages and board
for females and 5 percent for males, enacted in 1909, was held
unconstitutional by the lower State court in 1959, and the deci
sion affirmed by the State Supreme Court in I960.2
3
2 Alsup v. State, 178 Ark. 170, 10 SW(2d) 9.
3 People v. Albrecht, 358, Pae. Rep. 2d S. 4.
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To provide additional protection, 38 of the laws require the
agency to return some or all of the fee if the applicant fails to
find employment, if the job is not as represented, or terminates
within a shorter period than agreed upon.
In addition, 15 States require an employment agency to pay
the transportation expenses if an applicant is referred to em
ployment within a specified distance beyond the city limits and
the applicant finds that the job has been misrepresented, there
is no bona fide opening or the agency has no bona fide order,
or the applicant fails to obtain employment. In one of these
States (Utah), the employer is liable for transportation ex
penses if he places orders for more employees than he actually
needs, or places duplicate orders with more than one agency,
and these agencies make referrals.
Table 23.—Major prohibited practices under laws regulating private
employment agencies, March 1967
Operator of private employment agency is prohibited from—

State

Alabama 2
Alaska
Arizona

Arkansas California
Colorado
Connecticut

Delaware
District of
Columbia
Florida
Georgia
Hawaii

Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana

Misrep
resent
ing or
falsely
adver
tising

Splitting
fees with
an em
ployer or
his agent

X
X
X
X
X
X
X

X
X
X
X
X
X
X

X
X
X
X

X
X
X
X
X
X

Referring or sending an applicant to:

Employ
ment
without
a bona
fide
order

X
X
X
X
X

A place
where a
labor
dispute
exists
without
inform
ing him

Employ
A place
kept for ment pro
immoral
hibited
purposes by law 1

X

X

X

X
X
X
X
X

X
X
X

X
X
X
X

X
X
X

X
X
X
X

X
X

X
X
X

X
X
X

X
X

X
X

X

X

X
X

X
3X
3X

X
X

X
X

Maine
See footnotes at end of table.
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X
X
X
X

X
X

X

Table 23.—Major prohibited practices under laws regulating private
employment agencies, March 1967—Continued
Operator of private employment agency is prohibited from—

State

Maryland
Massachusetts 4
Michigan
Minnesota
Mississippi 23
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey

Misrep
resent
ing or
falsely
adver
tising

Splitting
fees with
an em
ployer or
his agent

Referring or sending an applicant to:
Employ
ment
without
a bona
fide
order

X
X
X
X

X
X
X
X

X
X
X
X

X
X
X

X
X

X
X
X
X

A place
where a
labor
dispute
exists
without
inform
ing him

X
X
X

X

X

X

X
X
sx
sx

New Mexico 2
New York
North Carolina

X

X

X

North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Puerto Rico

X
X
X
X
X
X

X
X
X
X
X
X

X
X
X
X
X
X

X
X
X
X

X

X
X

X
X

X
X
X
X
X

X

X

Rhode Tsland

South Carolina 2
South Dakota
Tennessee

Texas
Utah
Vermont2
Virginia
Washin eton
West Virginia.

Wisconsin
Wyoming

X
X

X

A place
Employ
kept for ment pro
immoral
hibited
by law 1
purposes

X
x
X
x

X
x

X
X
X
X

X

X

X

X

X

X
X
X
X
X
X
sx

X
X
X

X

X
X
X

X
X
X
X

X
X

X
X
X
X

X

X

3X
X
3X

X
X

X

1 In the following States and the District of Columbia, the prohibition is applicable to the
referral and placement of minors only: Alaska, California, Florida, Illinois, Louisiana, Maine,
Massachusetts, Nevada, New Jersey, New York, Oklahoma, Pennsylvania, Texas, and West
Virginia.
2 No law.
3 By another law.
4 The earlier Massachusetts law does not specifically prohibit any practices. The 1966 law
prohibits false or misleading advertising, referring an applicant to a place where a labor
dispute exists without informing him of that fact, referring him to employment without a
bona fide order or to any employment in violation of any State or Federal law, and fee
splitting.
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Prohibited Practices
Forty-three of the 47 laws regulating private employment
agencies, all except those of Idaho, New Hampshire, North Caro
lina, and Rhode Island, require such agencies to refrain from
certain undesirable practices. For example:
• Forty-two laws prohibit misrepresenting, advertising falsely,
or making false promises about employment opportunities or
conditions of work.
• Thirty-four laws prohibit fee splitting between an employer
and the employment agency.
• Thirty-three laws prohibit referring applicants to employ
ment without a bona fide order from the employer.
• Thirty-five laws prohibit sending an applicant to a place
where a labor dispute exists without so informing him.
• Fifteen laws prohibit referring or placing applicants in
employment in violation of child labor or compulsory school
attendance laws.

Unethical Practices
Abuses continue, despite efforts of reputable employment
agencies to prevent them. The following are examples of recent
complaints.
• An employment agency in a Midwestern State sent six men
to an Eastern State to work at jobs supposedly available. When
they arrived, they discovered that there were no jobs, and that
the employer had not requested the employment agency to send
applicants. The men sued the employment agency and its surety
company for expenses and loss of time. The amount recovered
on the bond was insufficient to pay the men what they had
actually spent in placement fees and transportation costs.
• Several individuals w’ere placed on supposedly permanent
jobs and required to pay the placement fee in advance. Since they
did not have the money to pay in advance, the employment
agency either arranged for a loan through a finance company
or accepted a note which was discounted to a finance company.
When these individuals were laid off within a short period,
through no fault of theirs, they sought some adjustment from
the employment agency, but were unsuccessful. As a result, when
these individuals again became employed, the loan companies
garnished their wages.
• An employment agency arranged with an employer to send
the applicant’s pay check to the agency so that the agency could
cash it, take out the fee, and pay the applicant the balance.
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The employer cooperated. The check was cashed by the employ
ment agency but the worker never received anything for his
work. The entire check was deemed to be the placement fee.

Most Effective Laws
It is now generally accepted that to be really effective a law
must require each agency to obtain a license, authorize revoca
tion of the license in case of violation, require the operator to
take out a surety bond, regulate the fees that may be charged,
provide for return of fees under certain conditions, and prohibit
various undesirable practices. The table on p. 258 shows the
number of jurisdictions having these various provisions. How
ever, even the best law is ineffective unless it is strictly en
forced.
On the procedural side, the best laws require the keeping of
certain records by the agency, provide penalties for violation,
and provide for enforcement, usually by the State department
of labor.
The importance today of legislation to regulate private em
ployment agencies is pointed up by the growth in the number
of agencies and in the amount of fees collected by such agencies.
The 1958 census of business showed 3,892 agencies in 48 jurisdic
tions, an increase of almost 75 percent from the 2,231 such
agencies in 1948. The 1963 census showed 4,408 private employ
ment agencies in 49 jurisdictions, a rise of almost 98 percent
over 1948. The same census showed an increase of over 225 per
cent in the fees collected: $100,513,000 in 1958, as compared
with $30,874,000 in 1948. Collections in 1963 were $145,039,000,
an increase of almost 370 percent over 1948. The increase for
the 5-year period 1958-63 was 44.3 percent.
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INDUSTRIAL HOMEWORK
Industrial homework is factory work done at home. It has
generally been the task of the mother and often of those of her
children who are too young to go out to work.
While industrial homework still exists—sometimes legally,
often illegally—it is not the great problem it was in the 19th
and the early part of the 20th century.
Industrial homework was not started to give the homeworker
a chance to earn money at home; rather, it was the employer’s
device to get his work done more cheaply and under less regula
tion than in a factory. He assumed little or no responsibility
for his employees; he could hire them at his convenience when
work was heavy, but simply say, “No work,” when it was slack—
a much simpler process for him than trying to get his employees
to work overtime on some occasions and laying them off on
others.
From the financial angle the system was of great advantage
to the employer. He saved in rent, gas, electricity, heat, and water.
He paid little for equipment. He paid for completed work only,
by the article, and often at extremely low rates. While there
were thus distinct advantages to the employer who used home
workers, all other persons involved suffered.
Industrial homework means:
• To the homeworker—long hours and low pay.
• To the children of the homeworker—child labor, with its
attendant evils.
• To the fair-minded employer—unfair competition, because
he has to compete with the employer who pays lower wages
and who passes on part of the overhead costs.
• To the factory worker—a constant threat to standards of
hours, wages, safety, and other established working condi
tions.
• To the consumer—the risk that many products he uses have
not been subject to the protective sanitary regulations of the
factory.
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The Homeworker
The expenses not paid by the employer are all borne by the
homeworker herself. She provides working space in her own
home to do the work. She usually collects the work and returns
it on her own time and at her own expense—but she must meet
the deadline set by the employer. To make any money at all,
she and others in the family, particularly her children, work
long hours and far into the night. She belongs to no union. In
fact, she may be entirely ignorant of factory pay and working
conditions.
Homework defies regulation, and therefore poor working con
ditions and poor health standards have continued to flourish
wherever homework itself has continued. No corps of inspectors
has ever been or could be sufficiently large to inspect all the
homes often enough to prevent widespread violation of child
labor, minimum wage, or maximum hour standards, or to enforce
safety and health provisions.
Child labor has always been an integral part of the homework
system. Stories abound of boys and girls as young as 5 or 6 years
old forced to sit for hours putting strings on tags or safety pins
on cards. In one family, a 3-year-old, whose little hands were
still too clumsy to do the whole job, was taught to open the pins
in order to get them ready for her aunt to put on the cards.
Industrial homework has flourished in a variety of industries,
such as artificial flowers, buttons, jewelry, gloves, embroideries,
knitted clothing, handfinishing of clothing, carding of buttons
or pins, rolling handkerchief hems, knitting, and crocheting.

Early Regulation by Law
The first legislation to control homework was an attempt in
the 1880’s by the New York State Legislature, urged on by the
Cigar-Makers Union, to prohibit homework in the manufacture
of cigars and cigarettes in cities of over 500,000 inhabitants.
This law was finally found unconstitutional in 1885 after pro
longed litigation and revision. (In re Jacobs, 98 N.Y. 98.) After
that decision, regulation, rather than prohibition, of industrial
homework seemed the only possibility.
During the 1890’s, regulatory laws were passed by 12 States:
Connecticut
Massachusetts
New York
Indiana
Michigan
Ohio
Missouri
Illinois
Pennsylvania
Maryland
New Jersey
Wisconsin
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These laws, called “antisweating laws,” were designed primarily
to insure that only persons living in the home could work there.
Small contractors, usually in the clothing industry, had discov
ered that by bringing employees into tenement buildings and
calling them homeworkers they could escape factory standards.
Such tenement-house shops were the original sweatshops, and
labor standards in them were so bad that the word “sweatshop”
became symbolic of poor working conditions. Because of the real
danger that this type of “homework” would completely undercut
factory standards, these laws prohibited nonmembers of the
family from working in rooms used for living purposes. In addi
tion, to protect consumers of tenement-made goods, the laws
required some health and sanitation inspection of tenement
buildings in which homework was to be done.
Since regulation did not prove a success, a movement for abo
lition of industrial homework started soon after the turn of the
century, when it became one of the principal demands of certain
unions. In 1905, for example, a collective bargaining agreement
between the United Cloth Hat and Cap Makers and the manu
facturers, signed after a 13-week strike, included a provision for
abolition of homework. Later, a few other unions obtained such
agreements. In 1912, the executive council of the American Feder
ation of Labor took a stand for complete abolition of the
homework system. The council denounced it as “uneconomical”
and “demoralizing” to the persons engaged in it, and pointed out
the impossibility of enforcing working hours, minimum wage,
child labor, or sanitation laws in connection with such work.
The council stated:
. . . The entire tendency of homework is calculated to frustrate the
humanitarian work of the labor movement for the protection and pro
motion of the rights and interests of the working people, and is particu
larly detrimental to womanhood and childhood.1

The States also were beginning to try to meet this problem
more effectively. The New York State Factory Investigation
Report of 1913 included recommendations that children under
14 be prohibited from industrial homework, and that the manu
facture in homes of all articles which could spread disease be
barred. The report led the same year to improved legislation,
prohibiting the manufacture in tenement houses of food products,
dolls, dolls’ clothes, and infants’ and children’s wearing apparel;
extending the limited licensing provisions of earlier legislation
to cover tenement manufacture of all other articles; requiring
every manufacturer to secure a permit from the commissioner
1 As quoted in the International Labour Review, International Labour Office, Geneva, 1941,
vol. XLIII, no. 1, p. 26.
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of labor before giving out material for manufacture in tene
ments; and extending the application of the child labor law to
tenement manufacturing.
During the years that followed, many volunteer organizations,
such as the National Consumers’ League and the Women’s City
Club of New York, labor unions in affected industries, and State
labor departments, continued to study homework conditions and
to urge changes, but very little legislation was passed. Between
1915 and 1929, only two States (Tennessee in 1915 and Califor
nia in 1918) which had not previously regulated industrial
homework passed legislation to regulate it. Only a few States
amended their existing laws or regulations. The few active
States, however, took significant steps.
California, in 1918, took a new approach to the problem; it
made the State minimum wage law applicable to homeworkers,
and required manufacturers to get permits to employ home
workers. Wisconsin also provided for the issuance of permits,
upon the employee’s compliance with sanitary standards and
laws relating to child labor, minimum wages, and hours of work.
In a study made in New York in 1923-24, it was found that the
most serious feature of the system at that time was child labor,
and enforcement of the law was transferred to the State bureau
of women in industry. In Pennsylvania, after various studies of
the situation, a series of regulations were issued in 1925 that
revived the former antisweating laws. As in New York, enforce
ment of the regulations was placed in the bureau of women and
children. For some time, both New York and Massachusetts had
recommended “gradual elimination” of industrial homework as
the only practical method of controlling it.
Despite such attempts to regulate it, industrial homework still
flourished under the same conditions of low pay, long hours, and
the use of child labor.
The depression of the early 1930’s caused wages in industrial
homework to drop even lower. A U.S. Department of Labor study
in 1934 showed that more than half of the homeworkers were
earning less than 10 cents an hour; only 3 percent were earning
more than 40 cents an hour. A considerable number were getting
as little as 1 cent an hour. The study reported that the median
weekly earnings of homeworkers who worked 50 hours or more
a week were less than $5. At the same time, the average hourly
wage for workers in factories was 54 cents an hour, or $18.63 a
week for a 341/2-hour week. The deplorable homework conditions
created a competitive situation which factory employers who
wished to preserve good labor standards could not meet.
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Homework Under the NIRA
Under the National Industrial Recovery Act, passed in 1933,
556 industries adopted separate codes for regulation of working
conditions within their own industries. Under 101 of these codes,
industrial homework was prohibited except by persons incapaci
tated for factory work, or whose presence was required at home
to care for an invalid. Under 17 additional industry codes, pro
vision was made for the regulation or gradual elimination of
industrial homework.
Studies of the effects of the National Industrial Recovery Act
on industrial homework were undertaken by the Children’s Bu
reau of the U.S. Department of Labor. These studies showed
that when homework was prohibited altogether, conditions
improved in the affected industry, but that when homework was
merely regulated and not abolished, the ancient evils continued
to exist and to constitute a menace to the higher labor standards
that had been achieved for factory workers. The studies also
found that most former homeworkers were able to adjust to work
ing in factories, and that a very small proportion, only 4 percent
of a group of 505 homeworkers, were forced to apply for relief
because they could no longer get homework.
The NIRA was found unconstitutional in 1935, but its success
in the homework field spurred further activity. During the late
1930’s, homework was largely prohibited in certain industries
by collective bargaining agreements, and in several States by
legislation.

Legislation in 1941
By the summer of 1941, 10 jurisdictions—California, Connecti
cut, Massachusetts, New Jersey, New York, Pennsylvania, Puerto
Rico, Rhode Island, Texas, and Wisconsin—had strong laws which
permitted the State department of labor (or in two States, the
department of health) to prohibit industrial homework, industry
by industry, under certain conditions. An additional 13 jurisdic
tions (Colorado, District of Columbia, Hawaii, Illinois, Indiana,
Maryland, Michigan, Missouri, Ohio, Oregon, Tennessee, Utah,
and West Virgina) had provisions for regulation, but not prohi
bition, in this field.
That same year the Federal Government took decisive action.
Under authority given by the Fair Labor Standards Act of 1938,
the Administrator of the Wage and Hour Division had previously
ruled that the labor standards of that act applied to industrial
homeworkers as well as to factory workers. Now, in 1941, the
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Administrator prohibited homework in seven industries where
he had found such work impossible to regulate—jewelry, gloves
and mittens, knitted outerwear, women’s apparel, buttons and
buckles, handkerchiefs, and embroidery. An exception was per
mitted for a handicapped worker, or a worker needed in the
home to care for an invalid, provided such worker had been
engaged in homework prior to the respective dates on which
each order was issued, or was working under an approved
vocational rehabilitation or sheltered workshop program.

Present Status
Since World War II, relatively full employment and high
wages in the factory have helped to prevent widespread exploi
tation under the homework system; power-machine production
has increasingly supplanted the kind of hand or machine work
that used to be done at home; and most manufacturing has
been regulated by the Fair Labor Standards Act. For some or all
of these reasons, in recent years not as much public attention
has been directed toward industrial homework, and there has
been little legislation. In 1949, Maine passed a law providing for
the ultimate prohibition of homework, but repealed it in 1951.
In 1959, Alaska, Hawaii, and Washington enacted legislation for
some regulation in this field; on the other hand, Colorado, the
District of Columbia, and Utah, which previously had regulated
industrial homework through provisions in wage orders, did not
include such provisions when they revised the orders.
At present, 22 jurisdictions have some prohibition or regulation
of industrial homework:
Alaska
Michigan
Rhode Island
California
Missouri
Tennessee
Connecticut
New Jersey
Texas
Hawaii
New York
Washington
Illinois
Ohio
West Virginia
Indiana
Oregon
Wisconsin
Maryland
Pennsylvania
Massachusetts
Puerto Rico
Under eight of the laws—those of California, Illinois, Massa
chusetts, New Jersey, New York, Pennsylvania, Puerto Rico, and
West Virginia—there are outright prohibitions against home
work on specific articles, such as articles of food or drink, chil
dren’s and infants’ wear, dolls, toys, tobacco, drugs and poisons,
medical supplies, explosives, and fireworks. These prohibitions
were to protect the health and welfare of the public as well as
of the worker.
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The homework provisions in the 22 jurisdictions vary from
comprehensive laws in 9 States to very limited regulations apply
ing only to women and minors under a minimum wage order
in one State. These nine laws provide for the elimination of
industrial homework when an enforcing authority deems it nec
essary. Seven of the nine—those of California, Massachusetts,
New Jersey, New York, Pennsylvania, Texas, and Wisconsin—
authorize the enforcing authority to prohibit homework, indus
try by industry. The other two—Connecticut and Rhode Island—
prohibit all homework except by special permit.
The authority to prohibit homework under seven of these laws
is vested in the State department of labor; in Texas it is in the
State board of health; in Wisconsin, the State board of health,
but the industrial commission has additional enforcement
powers.
Usually these laws, like the Federal orders, exempt from the
prohibition older persons or those physically handicapped who
cannot leave their homes to go to work, and who would be sub
ject to undue hardship if deprived of such work. Where such
persons are permitted to do homework, these laws regulate the
work. So regulated, the work will not be injurious to the health
and welfare of the homeworkers or make unduly difficult the
maintenance of good work standards in factories.
All 9 laws set a minimum age for such work: in Wisconsin, 18;
in Texas, 15; in California, 15 during school hours, 14 outside
school hours, and 12 during vacation; in the other 6 jurisdic
tions, 16. All but one (in Texas) set minimum wages or maximum
hours standards, or both, either in the law itself or in orders
issued under the law. The usual requirement is that homework
ers must be paid not less than factory rates for essentially
similar work, and that their working time be regulated by laws
applicable to factory workers similarly engaged.
The nine laws require the employer to obtain a license, and all
but Wisconsin require each homeworker to obtain a certifi
cate to work. The employers’ licenses are issued annually, at a
fee of from $3 to $300. Renewal fees in some States are based
on the number of workers employed the previous year. The
workers’ certificates must also be obtained annually and are
issued without fee, except in Texas where a small fee is charged.
As to the remaining 13 laws, 5 (Alaska, Hawaii, Illinois, Puerto
Rico, and Washington) have some authority to prohibit indus
trial homework, but not the broad authority that could lead to
its ultimate prohibition, as is the case in the above 9 laws. The
1959 Alaska and Washington minimum wage laws include a
provision authorizing the administrator to make regulations
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prohibiting or regulating industrial homework when necessary
to safeguard the minimum wage set in the law. The Hawaii
wage and hour law includes a similar provision, giving such
authority to the director of labor; in addition, a separate com
prehensive law regulates industrial homework in the garment
industry. Illinois and Puerto Rico authorize their departments
of labor to prohibit homework under certain conditions; how
ever, an employer is permitted to correct the conditions prohib
ited, and then resume the use of homeworkers.
In Oregon, there is no law relating specifically to industrial
homework, but the wage and hour commission has issued a
manufacturing order prohibiting the manufacture of goods in
private homes. The Attorney General has ruled that this applies
only to homes that are unsanitary or unsafe.
The remaining seven laws regulate industrial homework to
some extent, but include no authority for its complete prohibi
tion. These laws are in Indiana, Maryland, Michigan, Missouri,
Ohio, Tennessee, and West Virginia. Generally, they regulate
conditions under which the work is carried on, such as sanitary
conditions, licensing requirements, or recordkeeping.
That industrial homework still exists is shown by the fact
that homeworkers’ certificates and employers’ permits are still
being issued in the States that strictly regulate the conditions
under which homework is permitted. For instance, California
reported the issuance of 1,710 homeworker certificates and 203
employer permits during the biennium 1963-1964. New York
reported 3,239 homeworker certificates and 334 employer per
mits issued in 1965. Investigation there disclosed more than 100
violations of the act, including distribution of homework with
out a permit, distribution to workers with no certificate, and
prohibited distribution through contractors.
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UNEMPLOYMENT INSURANCE
Few events can compare with the loss of a job in the damage
caused to the spirit and self-confidence of the worker, to say
nothing of his ability to maintain a decent standard of living
for his family. Beyond such effects on the individual, there are
the pervasive effects of unemployment on the economic health
of communities and of the Nation. Workers while temporarily
without wages play no effective role in the market place—they
cannot sustain demand for the goods and services produced by
our economy.
It was to avoid or keep within limits these harmful effects on
workers and on the economic well-being of the Nation that un
employment insurance was established in this country in 1935.
Unemployment insurance bridges the gap between jobs for
the insured wage earner who is unemployed through no fault
of his own. For a period specified in the law of his State, it
provides him with a regular weekly cash benefit, paid as a matter
of right by law. While the unemployment benefit check is much
less than the wages he had earned (usually about one-half or
less of his former salary), it provides some assurance to the
claimant that neither he nor his family need go hungry or go
on relief.
Fluctuations in the national economy in recent years have
shown the value of the unemployment insurance program to the
community as a whole as a cushion against the impact of unem
ployment. Most of the benefits received by claimants go immedi
ately into circulation, helping to maintain the demand for goods
and services and thus lessening the probability of further layoffs.
Unemployment insurance lessens the pressures on unemployed
men and women to take jobs at wages far below their normal
levels, jobs which are unrelated to their experience and in which
they would lose their skills. During a temporary shutdown, a
layoff for retooling, or a period of business retrenchment, unem
ployment insurance helps keep workers accessible to the employer
who has trained them and will need them again.
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Establishment of the Unemployment Insurance System
Before 1935, States were reluctant to provide unemployment
insurance. They feared that the taxes that would have to be
levied on their employers would place them at a competitive
disadvantage with employers in States which did not provide
unemployment insurance.
The Federal Social Security Act of 1935 helped to inaugurate
a Federal-State system of unemployment insurance. Titles III
and IX of that act made it possible for individual States to
establish their own laws by removing the major obstacle of
interstate competition. That portion of title IX which
is now known as the Federal Unemployment Tax Act (in the
Internal Revenue Code) levied a Federal payroll tax of 3 percent
on all employers who in 20 weeks or more in a calendar year had
eight workers or more (now four or more) in commerce and in
dustry. In 1939, the tax was limited to the first $3,000 earned by
a worker within a calendar year. (On January 1, 1961, the rate
increased to 3.1 percent, but the credit offset is still computed as
if the Federal tax were 3 percent.)
Against this amount, employers receive a credit offset amount
ing to 2.7 percent of their taxable payroll by virtue of taxes
paid into the unemployment trust fund of a State with an
approved unemployment insurance law (or excused under an
approved system of experience rating). An approved State law
is one that contains the provisions required by the Federal
Unemployment Tax Act. Employers in a State with an approved
law need pay only the remaining non-offset portion of the tax
to the Federal Government (now 0.4 percent of taxable payroll).
The first unemployment insurance law in the United States
was enacted by Wisconsin in 1932. Benefits under this act be
came payable in July 1936, the same year the State amended
its law to come under the Federal-State system. By June 30,
1937, this system covered the entire Nation, with approved laws
in all 50 States and the District of Columbia. Unemployment
benefits first became payable in 22 States in January 1938 and
in all remaining States by July 1939. The Commonwealth of
Puerto Rico entered the system on January 1, 1961.
Special Federal programs protect civilian employees of the
Federal Government, and ex-servicemen who entered the service
after January 31, 1955, or who were released after October 27,
1958. Benefits under these programs are paid by the State em
ployment security agencies, acting as agents of the Federal
Government. The benefits are paid under the same terms and
conditions of the State law that are applied to individuals claim-
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ing benefits upon the basis of benefit rights acquired by employ
ment covered by the State law. However, in addition to meeting
State law requirements, an ex-serviceman must meet certain
Federal requirements that are related to his length of active
service and the nature of his release or discharge.
Railroad employees were originally covered by the FederalState unemployment insurance program. However, a separate
Federal system of unemployment insurance for railroad employ
ees was created in 1939. This program is administered by the
U.S. Railroad Retirement Board.

Financing of Benefits
Benefits paid under State laws (UI) are financed entirely by
a payroll tax levied on employers in all but three States. In those
three States employees also pay a tax on their wages.1 These
tax collections are deposited by the State in the Unemployment
Trust Fund in the Federal Treasury, to be held in separate State
accounts until requisitioned by the State for payment of bene
fits. The taxes paid by employers and employees are based on
a percentage of taxable payroll, which is generally the first
$3,000 of a worker’s annual wages. In most States, the employer
tax varies according to the amount of unemployment benefits
paid to his former workers. The estimated average employer
tax rate among the States approximated 2.0 percent and ranged
from 0.5 percent to 2.9 percent of taxable wages during 1966.
In terms of total wages in covered employment, for a more valid
comparison, the average rate was 1.1, and the range was from
0.3 to 2.3 percent.
The Federal Government reimburses the States for benefits
paid to unemployed ex-servicemen (UCX) and Federal employ
ees (UCFE).
Administration of the Federal-State unemployment insurance
system is financed from the net 0.4 percent portion of the unem
ployment tax that employers pay directly to the Federal Govern
ment. The Government makes grants available to the States from
these tax collections to cover the cost of administering the State
unemployment insurance laws.

Administration
Title III of the Social Security Act empowers the Secretary of
Labor to certify Federal grants for payment to the States from
1 These three are Alabama, Alaska, and New Jersey.
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Federal unemployment tax collections to meet all necessary and
proper costs of administering an approved State unemployment
insurance law. In addition to having approval under the
Federal Unemployment Tax Act, the State’s law must, to enable
the State to obtain these grants, contain the provisions required
by title III which are designed to foster proper administration
of the law and the payment of unemployment benefits promptly
when due. Beyond these requirements, a State sets the terms
and conditions under which unemployment benefits will be paid,
and the amount of such benefits and their duration.
The Federal Unemployment Tax Act and title III both require
that States pay benefits to claimants “solely through public
employment offices” or such other agencies as may be approved
by the Secretary of Labor (and no other agency has ever been
approved).
This is to insure that unemployment insurance claimants are
exposed to opportunities for obtaining work. As a result, all State
laws require unemployment insurance claimants to register for
work at a local employment office of the State and to continue
to report while claiming benefits. The Federal Wagner-Peyser
Act of 1933 established a Federal-State system of public employ
ment offices to bring workers and jobs together. It is through
this system that claimants meet the requirement and receive
benefit payments. The employment offices are administered by
the States. Originally financed by the Federal and State govern
ments on a 50-50 matching basis, the administrative costs are
now fully covered by Federal grants certified for payment by
the Secretary of Labor. In most States, the public employment
offices and the unemployment insurance law are administered by
the same agency.

Coverage
Unemployment insurance insures against the risk of wage loss
caused by unemployment. Ideally, therefore, the program should
protect all who work for wages and are exposed to the risk of
unemployment. This excludes the self-employed and certain cate
gories of family and religious workers who ordinarily do not
face this risk. However, not all those who work for wages are
in fact covered.
In 1938, about 65 percent of the civilian wage and salary work
ers—or 21 millions workers—were covered by unemployment
insurance. The major groups excluded at that time were Federal,
State, and local government workers, agricultural workers, mari
time workers, domestic servants in private homes, and employees
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of nonprofit, religious, charitable, scientific, literary, educational,
or humane organizations. In addition, the Federal act and the
laws of 28 States excluded firms which did not have at least
eight workers in 20 weeks in a year.
Problems related to political jurisdiction were responsible for
the exclusion of such groups as government workers and the
officers and members of crews on maritime vessels. Other groups
were excluded because of the administrative problems anticipated
in collecting the contributions and obtaining the necessary in
formation from employers. Coverage was expected to be extended
to those groups as rapidly as a method for overcoming the ad
ministrative problems had been developed.
Since 1938, the actual number of workers covered by unem
ployment insurance has more than doubled, rising to an esti
mated total of 51.6 million in 1965. Much of this increase has
been attributable to the substantial growth in the labor force
which has taken place. However, the proportion of civilian wage
and salary workers covered has also increased, from two-thirds
to four-fifths. Included in the total presently covered are 2.5
million Federal civilian employees and 800,000 railroad workers
who are protected by the Railroad Unemployment Insurance
Act.
Small firms.—-Twenty-three States began by covering employ
ers with fewer than eight workers. Those who employed even
one worker were covered in 10 of the States. By the end of 1945,
17 States covered at least some employers of one worker, 6
States covering those with one worker at any time; only 23
limited coverage to those with eight workers or more. In 1954,
the Federal law was amended to cover employers with four
workers in 20 weeks; States with larger size-offfirm coverage
followed suit. The experience of States which cover employers
of one or more workers has clearly demonstrated that such cov
erage is feasible. Yet, only 21 States cover at least some employ
ers of one worker; 27 States continue to cover only employers
of four or more workers. The other four States cover those with
three or more workers.
Other coverage extensions.—By 1965, the Federal unemploy
ment, tax act had been extended to maritime workers, and to
some Federal instrumentalities, which are wholly privately
owned, while a special Federal program operated by the States
as agents of the Federal Government provides unemployment
benefits for Federal civilian workers and ex-servicemen.
State laws also have been extended to the maritime workers
and to wholly privately owned Federal instrumentalities. A few
States have gone beyond the Federal law in covering other kinds
279

of services. One State, for example, covers employees on large
farms, two cover some private domestic service, four cover some
nonprofit employment, and 16 cover some State or local govern
ment employment on a mandatory basis.
Excluded groups.—Nevertheless, by the beginning of 1966, the
number of workers on jobs without unemployment insurance
protection averaged 15.5 million. Such data as are available indi
cate that these workers do experience unemployment and do have
need of protection.

Eligibility
When a worker loses his job and files a claim for unemploy
ment benefits at his State employment office, he must meet
certain requirements of his State’s unemployment insurance
law before he can receive payment. All State laws require that
the worker must have been employed in work covered by the
law during a recent 12-month period, called his base period. The
amount of covered work that a worker must have to be eligible
for benefits when he is out of work differs from State to State.
There are 13 States which prescribe the amount of covered
employment in terms of dollars; 6 of them provide that all
workers with a specified amount of earnings during the base
period may be eligible and the other 7 supplement the dollar
requirement with provisions requiring earnings in more than
one quarter. The dollar figures used by the 13 States range from
$300 to $800.
Twelve States look to the number of weeks of work in the
base period. One State requires 14 weeks of work, 4 require 17
to 19 weeks, 6 require 20 weeks, and one, 26 weeks.
The other States generally require both minimum earnings,
and a distribution of earnings—a specified multiple of either the
weekly benefit, or the earnings in the high quarter. Some specifi
cally require earnings in more than one quarter; the others
do so for all claimants except those who earn the required
multiple of the maximum weekly benefit amount in a single
quarter.
If the unemployed worker has enough wages or weeks of work
in his base period and is thereby eligible for benefits, such bene
fits are available throughout a benefit year, or a 12-month
period beginning, usually, on the day or the week in which the
worker first filed his claim for benefits. No benefits may be paid
the unemployed worker after the end of his benefit year unless
he again establishes his eligibility under the requirements of
the State law and can begin a new benefit year.
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Benefits
All States pay unemployment benefits by the week. The amount
of benefits an unemployed worker is entitled to receive each
week is much less than the weekly wage paid to him when he
is working. This adds to his incentive to have a job rather than
unemployment benefits.
If the weekly benefit the unemployed worker receives each
week is to provide effective protection, it should pay his own
and his family’s necessary living expenses while he is looking
for work. Payments for rent, food, and utility bills are some of
the necessary expenses that the worker normally cannot put off
until he finds a job. It is generally agreed that, to pay for these
expenses, the unemployed worker needs a weekly benefit equal
to at least half of the weekly wage he received while working.
State laws therefore base the amount of weekly benefit for indi
vidual workers on the amount of wages they earned. Eleven
States also provide additional allowances for certain types of
dependents. The method used to compute the weekly benefit
varies among the States but they generally seek to have the
benefit equal at least half the worker’s weekly wage, subject
to the statutory maximum.
All State unemployment insurance laws set a maximum on the
amount of weekly benefits a worker may receive. In most States,
a worker whose weekly benefit is less than the State maximum
is usually getting about half his wages. However, in 22 States
in fiscal year 1966, over half of all claimants were entitled to
benefits at the statutory maximum. The laws of 17 States now
provide a maximum weekly benefit of 50 percent or more of
average wages in the State. One State provides a maximum as
high as 66% percent of statewide average wages, which in
1965 were $98.30. However, the maximum weekly benefit amount
of 15 States with nearly one-third of all covered workers is less
than 40 percent of such average wages. In 1939, when the pro
gram began, only 2 States had a maximum below 50 percent of
average wages, and 26 had maximums of 65 percent or more
of the average wages of covered workers.
All State laws put a limit on the number of weeks of total
unemployment for which an unemployed worker can be paid
benefits during his benefit year. (See table 24.) In 44 States,
this number is determined by the amount of wages the worker
earned or the number of weeks he worked in his base period.
In 14 of these 44 States, workers who have worked only a short
time or who earned a small amount of wages in their base
period may be paid benefits for 10 weeks or less. In 42 of these
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States, an unemployed worker can be paid benefits for 26 weeks
or longer (in 1 State, up to 39 weeks) if he worked all or most
of his base period. In the other 7 States, all workers who are
eligible to receive benefits are entitled to benefits for 26 weeks;
in Puerto Rico they can receive 12 weeks of benefit payments.
Over the years, all States have increased the maximum num
ber of weeks a worker can receive benefits. In 1945, the maxi
mum in over half the States was 20 weeks or more. Now all but
2 States and Puerto Rico provide a maximum of at least 26
weeks, and 9 States have a regular maximum longer than 26
weeks.

Extended Benefits
The maximum number of weeks for which an unemployed
worker may receive benefits varies according to the provisions
of the respective State laws. This maximum has steadily in
creased in most States since the system was established. The
basic maximum now in effect ranges between 22 and 39 weeks,
with all but 2 States paying benefits for a maximum of 26
weeks or more. (Puerto Rico’s basic maximum is 12 weeks.)
In times of high-level unemployment, however, many unem
ployed workers have found that even a maximum of 26 weeks
is too brief a time in which to obtain work. Eight States and
Puerto Rico have enacted permanent provisions to extend dura
tion automatically when unemployment in the State reaches a
specified level. During the extended period, a claimant who has
exhausted his basic benefit rights may draw additional benefits.
The extension is generally 50 percent of the claimant’s basic
entitlement; two States provide a flat extension, one of 8 weeks
and one of 13, while Puerto Rico provides extensions of 40 weeks
on an industry, occupation, or establishment basis.
Twice in recent years, widespread unemployment has induced
the Congress to enact Federal provisions for temporary extension
of unemployment benefits: the Temporary Unemployment Com
pensation Act of 1958 (TUC), which expired June 30, 1959;
and the Temporary Extended Unemployment Compensation Act
of 1961 (TEUC), which expired June 30,1962.
The TUC Act of 1958 made Federal moneys available to States
signing an agreement with the Secretary of Labor to pay addi
tional benefits to individuals who had exhausted State benefits,
equal to 50 percent of the total amount to which they had been
entitled under the State law. Unemployed veterans and Federal
employees participated in this program. The administrative and
benefit costs of the 1958 TUC program, with exception of TUC
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benefits paid under Federal programs, must be repaid to the
Federal Treasury.
The TEUC Act of 1961 also extended duration by 50 percent,
limited to 13 weeks, and financed in this case entirely by the
Federal Government. A special Federal payroll tax of 0.4 percent
on 1962 wages and 0.25 percent on 1963 wages was collected
to finance these benefits. The act limited the extension to 13
weeks of total unemployment and an overall limit of 39 weeks
in a benefit year. It also provided for reimbursing States for
benefits paid under the State law after 26 weeks of benefits had
been paid to an individual. A claimant’s weekly TEUC benefit
was reduced by the amount of any pension he received from a
fund to which a base-period employer had contributed. (A base
period employer is one whose wage payments to the individual
serve as the basis for his entitlement to unemployment compen
sation.) Disability and social security pensions were not de
ductible.
A worker is not automatically paid a benefit each week when
he is unemployed. All State laws require that an unemployed
worker be able to work and available for work during each week
for which he claims a benefit payment. There are, however, 10
States which have modified the requirement of ability to work
by providing that no claimant who has filed a claim and regis
tered for work shall be considered ineligible because of illness
or disability during an uninterrupted period of unemployment,
so long as no work which is suitable but for the disability is
offered and refused. “Available for work” is often translated to
mean being ready, willing, and able to work. All State laws re
quire that a worker show that he is available for work by
registering for a job at his local State employment office. This
is usually accomplished when a worker first visits the employ
ment office. The employment office helps the worker find a suit
able job. In addition to registering with the employment office,
States generally expect a claimant to demonstrate availability
by doing what a reasonable individual in his situation would do
to find work. Some laws contain an explicit requirement that
the worker look for a job on his own. If a claimant is held to
be unavailable, he is denied benefits for the week or weeks in
which he is unavailable.
In all States, a worker may be disqualified if he quits his last
job without a good, reason or is fired for misconduct. Also, the
worker may be disqualified if he is directly involved in a labor
dispute or if he refuses an offer of a suitable job that the local
employment office found for him or that was otherwise offered
to him. The worker’s disqualification period may last for weeks
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or months or in some States for an indefinite time. Many State
laws include a provision to disqualify pregnant women for a
period of weeks or months immediately preceding and following
the expected date of childbirth. The laws of some States also
have a special provision disqualifying students for as long as
they are attending school full time. In all States, a worker is sub
ject to a fine or imprisonment or both if he willfully or inten
tionally misrepresents or conceals the true facts and thereby
claims or receives benefits that he is not entitled to receive. In
addition, he is required to pay back these benefits and he is
usually disqualified from receiving any further benefits for a
year or longer.
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TEMPORARY DISABILITY INSURANCE
Though all States have unemployment insurance laws protect
ing workers against wage losses caused by economic unemploy
ment, and have workmen’s compensation laws protecting against
wage losses caused by work-connected accidents or illnesses, only
four States provide such protection when the wage loss is caused
by a disability which is not work connected. These four States,
however, covered more than 13 million workers in 1965, about
one-quarter of the total number covered by State unemployment
insurance laws, and paid over $400 million in sickness benefits
during this period.
Rhode Island, California, New Jersey, and New York, in that
order chronologically, have enacted laws under which most wage
and salary workers in the State may receive benefits, related to
their prior weekly wages, for a limited number of weeks in
which they are unable to work because of illness or disability
that is not connected with their work. A Federal law provides
similar benefits for railroad workers.
There are great variations among the five laws, but also many
similarities.

Coverage
Except in New York, the temporary disability insurance law
covers the workers covered by unemployment insurance—gener
ally, workers in commerce and industry. Rhode Island covers
employers regardless of size; California, all those with a quar
terly payroll of $100 or more; while New Jersey limits coverage
to employers with at least four workers in 20 weeks. In New
York, the temporary disability insurance law includes workers
in firms with at least one worker in 30 days, employees of the
State government, and maritime workers, while the unem
ployment insurance law covers the latter two categories, as
well as all employers with a payroll of $300 or more in a single
calendar quarter. In California, the temporary disability insur
ance law covers agricultural workers, who are excluded from
unemployment insurance.

Administration
Again with the exception of New York, the laws are adminis
tered by the employment security agency, in close coordination
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with the unemployment insurance law. The New York law is
administered by the workmen’s compensation board.
One major point of difference among the programs relates to
the extent to which private insurance companies are permitted
to share in providing the benefits required by the law. Rhode
Island has what is known as an exclusive State fund law. That
is, all those subject to the law pay their contributions to the State
fund, and all benefits required by the law are paid from that
fund. Any private benefits are ignored by the program.
California, New Jersey, and New York, however, permit pri
vate insurance companies to participate. In California and New
Jersey, the laws provide for what is known as “contracting out.”
Employers are covered by the State fund until they have made
private arrangements which have been approved by the State
agency. To be approved, the private plan must meet conditions
specified in the law, as described below. While an approved pri
vate plan is in effect in an establishment, workers in that estab
lishment get their benefits from the private plan rather than
the State.
The New York law requires employers to provide at least a
prescribed amount of benefits. The employer may arrange for
such benefits by purchasing a policy from an insurance com
pany, or from the State insurance fund (a State owned and
operated insurance carrier set up to sell workmen’s compensa
tion policies), or he may set up a self-insurance arrangement.

Conditions for Private Plans
Generally, the conditions for approval of private plans are
intended to assure that benefits at least equal to those in the law
will be paid whenever the State would pay benefits, and that
workers will pay no more for such benefits than they would have
had to pay the State. New York requires the private plan bene
fits to be actuarially equivalent to those in the law. In deter
mining these equivalents, benefits other than wage loss benefits,
such as service benefits for hospitalization and medical care,
may be considered.
California requires that private plans be better than the State
plan in at least one respect. When the program began in 1946,
the benefits provided by private plans were, on the average,
substantially better than those required by the law. As the stat
utory benefits have increased, the differences have decreased.
In California and New Jersey, a majority of the workers in
an establishment must agree to the private plan. In New Jersey
such an agreement is not needed if the employer is paying the
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entire cost. California permits individual workers in an estab
lishment with a private plan to choose the State plan instead
of the private plan. Approval may be withdrawn from a plan,
if a majority of the workers vote against the plan, or if the
agency finds the plan no longer meets the conditions for
approval.
A worker who claims benefits from a private plan may appeal
the private decision to State authorities. Their decision is bind
ing on the private plan. If the private plan does not pay benefits
promptly in such a case, the State may pay the worker, and take
legal steps to collect the money from the employer or the carrier.

Financing
The programs are financed wholly or mainly by workers’ con
tributions. Workers in California and Rhode Island pay 1 percent
of their wages up to $7,400 and $4,800, respectively a year. New
Jersey workers pay one-half of 1 percent of their wages up to
$3,000, and their employers also contribute. The basic employer
rate is one-fourth of 1 percent, but it varies on the basis of the
employer’s experience and the amount in the fund; it may go
as low as one-tenth of 1 percent, and as high as three-quarters
of 1 percent. In all three of these States before the temporary
disability insurance law was passed, workers were paying con
tributions under the unemployment insurance law, and the tem
porary disability insurance contribution was substituted for the
one to unemployment insurance. New York provides for an em
ployee contribution of one-half of 1 percent for temporary
disability purposes, with a maximum payment of 30 cents a
week; any additional cost must be borne by the employer.
In New York, California, New Jersey, and Rhode Island, the
employer is responsible for withholding the amount of the em
ployee contribution and paying it to the State or the carrier.
Any employer can make the payment himself, rather than with
hold it. The contributions pay both the benefits and the
administrative costs.

Benefit Formula
The benefit formulas are intended to limit benefits to workers
who have had recent and substantial attachment to jobs cov
ered by the law, and to assure that the weekly benefit is related
to the individual’s normal weekly wages. In general, the benefit
is intended to replace 50 to 65 percent of weekly earnings up
to a maximum. The weekly maximum ranges from $48 in Rhode
Island to $80 in California.
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The formulas also prescribe the number of weeks for which
benefits may be paid. A California worker may receive benefits
for as many as 26 weeks for each illness. A New York worker
may receive benefits for 26 weeks in any 52 weeks. Duration of
benefits in New Jersey and Rhode Island is limited to 26 weeks
in a 52-week period, but it is further limited in relation to the
claimant’s weeks of prior employment.
California provides additional benefits of $12 a day for the
first 20 days of hospitalization in any sickness. Rhode Island
provides claimants with additional benefits of $3 for each of
their first four dependent children.

Eligibility for Benefits
Although there are some variations among the States, the
eligibility conditions for a week are generally similar. To receive
benefits, an individual’s physical or mental condition must pre
vent him from doing his usual work. He must be under the care
of a doctor (as defined) and must file a claim, supported by a
medical certificate. He must report for an examination at reason
able times as directed.
Benefits are not paid for the first 7 days of a disability. All
the laws exclude or limit benefits for disability due to pregnancy.
California provides payments only for disability which lasts more
than 28 days after termination of pregnancy, and New York,
only for disability which occurs after a woman has worked in
covered employment for at least 2 consecutive weeks following
the termination of pregnancy. New Jersey limits such payments
to the 4 weeks before the expected date of childbirth and to the
4 weeks after termination of pregnancy. In Rhode Island, benefits
for disability resulting from pregnancy are limited to 14 con
secutive calendar weeks beginning 6 weeks before the expected
date of childbirth or the week of childbirth if it occurs more
than 6 weeks prior to the expected date. Additional weeks may
be compensated only if there are unusual complications as a
result of childbirth. In all cases, duration is limited also by the
woman’s potential benefit duration in terms of base-period
wages.
Because temporary disability insurance is intended for those
disabilities which are not covered by workmen’s compensation,
the laws (except in New York) contain restrictions on the pay
ment of these benefits if the claimant is receiving workmen’s
compensation for the same disability. New York, however, will
not pay benefits for disabilities which are work connected,
whether or not workmen’s compensation is payable.
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TIME OFF FOR VOTING
In 30 States, a worker wishing to exercise his citizenship right
to vote may—under conditions set in the law and, in a majority
of the States, without deduction from his salary or wages—take
time off from work for that purpose.
The States that have enacted such laws are:
New York
Iowa
Alabama
Ohio
Kansas
Alaska
Oklahoma
Kentucky
Arizona
South Dakota
Maryland
Arkansas
Tennessee
Massachusetts
California
Texas
Minnesota
Colorado
Utah
Missouri
Georgia
West
Virginia
Nebraska
Hawaii
Wisconsin
Nevada
Illinois
Wyoming
New Mexico
Indiana

The laws apply to all types of elections in approximately half
of the States, and to most of the major elections in the other
States. With the exception of a few States, the laws apply to
any employee entitled to vote, regardless of the occupation or
industry in which he is engaged.
In 19 of the States—Alaska, Arizona, California, Colorado,
Hawaii, Iowa, Kansas, Minnesota, Missouri, Nebraska, Nevada,
New Mexico, New York, South Dakota, Tennessee, Texas,
Utah, West Virginia, and Wyoming—the employer is expressly
prohibited from making deductions from the employee’s
wages for the time he is authorized to be absent from work
to vote. In Utah and in municipal elections in Colorado, how
ever, this provision does not apply to hourly workers. The Ken
tucky law also prohibits wage deductions, but this provision has
been declared unconstitutional.
In general, the time-off-for-voting laws permit the employee
to be absent from his work from 1 to 4 hours. However, in a
growing number of States, such time off is granted only if there
is insufficient time outside working hours during which the em
ployee may vote. Most of the laws require the employee to apply
for the time off to vote prior to election day. Many specify that
the employer may designate the particular hours that the
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employee may be absent. Some of the laws include both con
ditions.
Although time-off-for-voting provisions affect the wages and
hours of employees, at least for a few hours every year or two,
in most States they are part of the election code of the State—
surfely a recognition of the importance of universal suffrage in
the United States.

History
Time-off-for-votihg laws are
century.1 As early as 1868, we
only has the inalienable right to
from his work to so do. Thus,
legislature of 1868:

a product of the late 19th
find recognition that man not
vote, but that he can take time
in the words of the Tennessee

... No person shall be allowed to make contracts with workhands or
others in their employ, that will, or is intended to, keep them from going
to the polls on election days; nor shall they, or any party, have the legal
right to claim that any contract has been violated because parties or
individuals in their employ left their work or lands to go and vote on
election days in their county.

The forerunner of today’s type of legislation, however, appears
to be the 1887 Massachusetts law, providing that no person
entitled to vote at a State or national election is to be employed
on a day of such election “in any manufacturing, mechanical or
mercantile establishment . . . except such establishment as may
lawfully conduct its business on the Lord’s day, during the period
of two hours after the opening of the polls in the town, ward or
precinct in which such person is entitled to vote,” provided he
applies for such leave of absence.
Following its adoption in Massachusetts, time-off-for-voting
legislation spread to other States in rapid fashion. In 1889, the
Indiana legislature granted 4 hours’ time off to vote. In 1890,
New York and Ohio also acknowledged the special needs of the
worker for time off to vote during working hours, New York
going a step further and pioneering the concept of not subjecting
an employee to “a penalty or reduction of wages” because he
exercised this privilege. The year 1891 was a banner year for
time-off-for-voting legislation, nine States2 acting to “safeguard
the right of suffrage by the working class.”3
1 The dates of the original enactments of these laws were traced through statutory refer
ences, court decisions, early Commissioner of Labor compilations of labor laws, and annual
bulletins on labor legislation.
2 Arizona, California, Colorado, Illinois, Kentucky (Constitutional provision; legislative
action was the following year, 1892), Minnesota, Oklahoma, South Dakota, and West Virginia.
3 Benane v. International Harvester Co., 299 P. 2d 750, 1956.
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The laws of this period were very much in line with the laws
of today. In general, they provided that any employee entitled
to vote at a general election would be entitled to absent himself
for a period of 2 hours, between the time of opening and the
time of closing the polls, without loss of pay. They also required
that prior application be made by the employee and that the time
of absence be designated by the employer.
By the close of the 19th century, 19 of the 30 States which
now have time-off-for-voting laws had already adopted such
laws. A few others were passed in the early 1900’s. The latest
law was that of Georgia, enacted in 1964. However, all of these
laws have not been in effect continuously during this period.
In Alabama, Alaska, Hawaii, and Tennessee, early time-off-forvoting legislation had been repealed or dropped from the codes
before the present-day legislation was enacted in the 1950’s. Only
one additional jurisdiction has come to light as a State which at
one time had a time-off-for-voting law, but does not have one
today: North Carolina, which had enacted such a law prior to
1900.
In passing, it is of interest to note that Arizona and Oklahoma,
in addition to Alaska and Hawaii, originally adopted this legis
lation before being admitted to statehood.
What triggered this legislation? Was it in any way connected
with the introduction of the Australian ballot in this country in
1888? Was it a corollary to legislation enacted to protect em
ployees against being influenced, controlled, or coerced by their
employers in the exercise of suffrage ?1 Historians do not tell us,
but we do know that hours of work were very long in those days
and means of transportation to the polls very slow. And more
than one judge, in weighing the constitutionality of a particular
time-off-for-voting law, has said that such laws were designed
to end the coercion of employees by employers in the exercise of
the franchise.4
5

Court Decisions
Although most of the laws have been in. effect for approximately
70 years, there have been relatively few cases coming before the
courts challenging them, and, not once has the principle of giv
ing time off for the purpose of voting been struck down. As a
4 In general, this type of legislation was enacted earlier than time-off-for-voting laws;
it is also considerably more widespread.
5 See discussion of the Missouri law by Mr. Justice Douglas in Day-Brite Lighting, Inc. v.
Missouri, 342 U.S. 421, 1952. See also People v. Ford Motor Co., 63 N.Y.S. 2d 697, 1946, and
Heimgaertner v. Benjamin Electric Mfg. Co., 128 N.E. 2d 691, 1955.
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matter of fact, the issue has never been seriously questioned. On
this point, a 1955 Illinois decision67had this to say:
The relationship and reasonableness of the provision which permits
each eligible voter to absent himself from his employment on election
days has not, to our knowledge, ever been seriously questioned even
though such absence might in itself cause substantial inconvenience and
loss to an employer.

Granting of pay for time off to vote has been attacked at
various times—and successfully in two States, Illinois and Ken
tucky. In the first reported case on the subject ever to come before
the bars of justice, the Illinois court, in 1923, found the provisions
of the statute giving the employee the right to absent himself
for 2 hours to vote at a general or special election to be “whole
some provision of the statute . . . valid and binding.” ’ However,
the provision requiring the employer to pay for the time off was
held unconstitutional, as abridging the freedom of contract and
denying due process and equal protection.8
Thirty-two years later the issue was again before the highest
State court—the Illinois legislature having reenacted a pay-while
voting law in 1933 and in 1943, and once again pay while voting
was found unconstitutional.9 In 1963 the law was amended to
delete the provision for pay during the time off for voting. This
made the statute conform to the holding of the Supreme Court.
Pay while voting was also rejected by the Kentucky court in
1947,10 the court holding the “pay” feature unconstitutional as a
deprivation of property without due process of law. The court,
however, had this to say about the granting of time off for voting:
We have no fault whatever to find in any statutory provision securing
to workers the right to absent themselves 4 hours on election days to cast
their votes. Such a provision could not and would not antagonize any
part of either the Kentucky or the United States Constitution. Both of
these instruments practically raise their own voices and shout their
approval of a statute of that character.

Pay while voting, however, has been given the green light by
courts in California, Minnesota, Missouri, and New York.11
6 Heimgaertner v. Benjamin Electric Mfg. Co., op. cit.
7 People v. Chicago, M. & St. P. Ry. Co., 138 N.E. 155, 1923.
8 Four years later, in McAlpine v. Dimick, 157 N.E. 235

(1927), the Illinois court held
invalid the law permitting pay while voting at primary elections.
9 Heimgaertner v. Benjamin Electric Mfg. Co., op. cit. A few years earlier, pay while
voting had been upheld as constitutional by a lower court in Walters v. Illinois Malleable Iron
Co., 22 Labor Cases 67,202, 1952.
10 Illinois Central R. Co. v. Commonwealth, 204 S.W. 2d 973, 1947. U.S. Supreme Court
denied certiorari, 334 U.S. 843, 1948.
11 California: Ballarini v. Schlage Lock Co., 226 P. 2d 771, 1950, and other cases. Minnesota:
State v. International Harvester Co., 63 N.W. 2d 547, 1954; U.S. Supreme Court denied
review, 348 U.S. 853, 1954. Missouri: State v. Day-Brite Lighting, Inc., 240 S.W. 2d 886,
1951. New York: People v. Ford Motor Co., 63 N.Y.S. 2d 697, 1946, and other cases.
See also Iowaz Lorenten v. Deere Mfg. Co., 66 N.W. 2d 499, 1954. The Iowa Supreme Court
did not rule on the constitutionality of the pay-while-voting statute, but stated: “In view of
the strong presumption of validity of the law ... we decline to pass upon the constitutional
aspects of the statute.”
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Defending the principle of pay while voting, the decision in the
People v. Ford Motor Co.12 case stated:
An employer-employee relationship may be said to have in it such a
power of dominance on the part of the employer as is capable of thwart
ing the wholesome exercise of the right to vote at an election. The fact
that such abuses have occurred is historical. To avoid such evils, to
encourage the right of suffrage, to keep it pristine and render it efficient
—all this pertains to the public welfare and, in the attainment of those
objectives the burden which the statutes cast upon all in the role of an
employer is one lawfully placed in a design for the common good, and
the burden is so slight that it may not be said to be unduly oppressive.
That the burden may bear unequally does not render its placement
unlawful. . . .

Along the same lines a California1314
decision had this to say:
It is difficult to envision legislation enacted for greater public reason
than that designed to safeguard the right of suffrage by the working
class. Indeed, the major premise upon which the constitutionality of “pay
while voting” statutes has been sustained in this and in other states is
that the police power pursuant to which such legislation is enacted
extends to “all of the great public needs,” including an increase in
election participation and the free exercise of the right to vote.

It can be seen from the above cases that what is clearly accept
able in one State is just as clearly unacceptable in another.
But where does the U.S. Supreme Court stand on this issue?
Although cases which have upheld and those which have struck
down pay-while-voting laws have been appealed to the Court, it
has only discussed the issue once. In Day-Brite Lighting, Inc. v.
Missouri, 342 U.S. 421, 1952, the Court found that the Missouri
law did not violate the due process or equal protection or contract
clauses of the Federal Constitution. Justice Douglas stated:
[The Missouri law] is designated to eliminate any penalty for exercis
ing the right of suffrage and to remove a practical obstacle to getting
out the vote. The public welfare is a broad and inclusive concept. The
moral, social, economic, and physical well-being of the community is one
part of it; the political well-being, another. . . . The judgment of the
legislature that time out for voting should cost the employee nothing
may be a debatable one. . . . But if our recent cases mean anything, they
leave debatable issues as respects business, economic, and social affairs to
legislative decision.

Drawing an analogy between time-off-for-voting legislation and
minimum wage legislation, Justice Douglas further stated:
The present statute [of Missouri] contains in form a minimum wage
requirement. There is a difference in the purpose of the legislation. Here
12 Op. cit.
13 Benane v. International Harvester Co., op. cit.
14 In Tide Water Associated Oil Co. v. Robison, 344 U.S. 804, 1952, the U.S. Supreme
Court, citing the Day-Brite decision, affirmed the judgment of a California superior court
upholding the State’s pay-while-voting law.
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it is not the protection of the health and morals of the citizen. Missouri
by this legislation has sought to safeguard the right of suffrage by taking
from the employers the incentive and power to use their leverage over
employees to influence the vote. But the police power is not confined to a
narrow category; it extends ... to all the great public needs. The pro
tection of the right of suffrage under our scheme of things is basic and
fundamental.

Justice Jackson, in a dissenting- opinion, took strong issue with
the majority view.
Has this action of the U.S. Supreme Court influenced the State
courts? No—-not all courts. The most recent Illinois decision,
which followed by a few years the Day-Brite decision, clearly
rejected it. In Heimgaertner v. Benjamin Electric Mfg. Co.,15 the
judge, holding that it was the duty of each State to pass upon
the validity of its own legislation, found the Illinois pay-whilevoting provision unconstitutional. The opinion stated:
... It is not the business or responsibility of the employer to get out
the vote, nor does the individual right of suffrage in any manner stem
from the employment relation. Undoubtedly, history reflects the one-time
necessity of voting regulations for the purpose of safeguarding the right
of suffrage against employer coercion. We think, however, at least in this
jurisdiction, that such a purpose has become outmoded by modern means
of transportation, increased voting hours, shorter working hours, and
other contemporary labor developments. Additionally, we find no com
pelling similarity in pay-while-voting to minimum-wage legislation. As
many critics of the legislation have pointed out, it would be distinction
enough that under the voting statute an employee is being paid for not
working.

Thus, going back to what was stated earlier in this section,
we find that the same provision may be constitutional in one
State, but unconstitutional in a sister State.

Trends
There has been a decided trend in recent years toward per
mitting time off from work with pay only if there is insufficient
time outside working hours during which the employee may vote.
Since 1953, such provisions have been enacted in 12 States—
Alaska, California, Colorado,16 Georgia, Hawaii, Iowa, Kansas,
Missouri, Nevada, New York, South Dakota, and Tennessee. In
15 Op. cit. But a lower court in Illinois, in a case coming to it a few months after the DayBrite decision, had held that since the U.S. Supreme Court had upheld the constitutionality of
similar statutes of other States, the Illinois statute authorizing time off to vote without loss
of pay was not unconstitutional. Walters v. Illinois Malleable Iron Co., op. cit.
16 For general and primary elections; time off for voting in municipal elections is not
dependent upon availability of voting time outside working hours.
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three of these States, California, Iowa and Missouri," prior legis
lation granting time off for a specific period, without qualification,
had been interpreted by an attorney general’s opinion or by court
decision as allowing such time off only if the employee did not
have sufficient time to vote outside working hours. In both Cali
fornia and Iowa, however, court decisions, issued some years
after the attorney general’s rulings, did not take the same view.17
18
In Lorentzen v. Deere Mfg. Co.,1" the Iowa court noted:
. . . When the law-making body has spoken as plainly and unambigu
ously as it has here, it is not for us to say it did not mean what it said.
It is true conditions have changed since the statute under consideration
first became law in 1892. Then hours of work were much longer, and
means of transportation to the polls were much slower. Without the
protection of the statute many employed persons might have been
deterred from voting. Now, with the polls open generally in Iowa for
either twelve or thirteen hours, and with automobile transportation avail
able to almost every one, the necessity for such protection is much less
apparent. . . .
But as conditions have changed in the sixty-two years since the statute
was first enacted, legislatures have come and gone without making any
material changes therein. It is substantially today as it was when first
enacted. We must conclude that the law-making body has decided the
changes in working hours and means of transportation have not yet
removed the need for the protection of the statute. It is not for us to
overrule its judgment by an interpretation which could be nothing more
than judicial legislation.

In. addition to the 12 States listed above, a 1952 attorney general’s
opinion in Texas also holds that an employee is entitled to time
off only if he lacks sufficient time to vote outside working hours.20
Although this trend in legislation is relatively recent and repre
sents a recognition of the shorter workday, better transportation,
and longer poll hours, the germ of the idea appeared as long ago
as 1893. A Minnesota law enacted that year authorized absence
17 California: 3 Ops. Cal. Atty. Gen. 190 (1944) and 4 Ops. Cal. Atty. Gen. 15 (1944) held
that the time off should be granted only where necessary. These opinions, however, were
overruled by AGO No. 52/185, October 18, 1952. Also holding that necessity for the time off
need not be shown were BaUarini v. Schlage Lock Co., 18 Labor Cases 65,680, 1950 ; Tide
Water Associated Oil Co. v. Robison, 22 Labor Cases 67,217, 1952; and Benane v. Inter
national Harvester Co., op. cit.
Iowa: Atty. Gen. Ops., October 31, 1950, and September 25, 1952, held that the time off
should be granted if such period was reasonably necessary to afford an opportunity to vote,
but each case must rest upon its own merits. However, clearly holding the hours designated
by the employer must be within the working period of the employee was Lorentzen v. Deere
Mfg. Co., op. cit.

Missouri: State v. Day-Brite Lighting, Inc., 220 S.W. 2d 782, 1949.
Consider also the most recent New York decision, preceding by a few months the change
in the New York law, which denied benefits of the pay-while-voting provision to shift em
ployees, whose working hours coincided with 2J/> hours of the 13 hours during which the
polls were open. Nikolaus v. Pandick Press, Inc., 194 N.Y.S. 2d 381, December 3, 1959.
is Ibid.
19 Ibid.
20 Opinion No. V-1532, Oct. 27, 1952.
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with pay, “for the whole of the forenoon or from the opening of
the polls until twelve o’clock noon.” However, the law continued:
. . . but such person shall on so absenting himself proceed at once to
the polling place wherein he is entitled to vote, and having so voted,
return at once to his employment, otherwise he shall not be entitled to
such salary or wages.

But where the employee did not apply for his leave of absence
until the morning of election day—
... he shall be allowed, between the hour of twelve o’clock noon and an
hour one hour before the hour for closing the polls, for the purpose of
voting, one full hour and in addition thereto one-half of an hour for each
mile that he may be distant from said polling place.21

Again, the Massachusetts law contains a provision, unchanged
since 1887, which ties the time off to the polling hours by provid
ing for a leave of absence for voting “during the period of two
hours after the opening of the polls.”

21 By 1905, the law no longer included these limitations and the employee was permitted to
take time off for voting “during the forenoon” of election day.
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DEPARTMENTS

STATE LABOR DEPARTMENTS
A State labor department is an instrumentality of vital impor
tance—a key, responsible agency to which workers and employers
alike should be able to turn for helpful advice and assistance in
coping with the day-to-day problems of employment. Each year
we see new measures adopted increasing the amount and scope of
State labor legislation and services. The constantly increasing
proportion of the population covered by these laws has greatly
enhanced the important role of the State labor department, which
is today generally recognized as the agency with the primary
responsibility of administering and enforcing State labor laws
for the protection and welfare of wage earners. It also has a
significant role in evaluating the present and future economy
and employment situation in the State, and in giving leadership
in those areas in the light of changing social and industrial
developments.
Three phases mark the historical development and progress
of State labor departments. The first was the creation, in rapid
succession, of bureaus of labor statistics. Starting in Massa
chusetts in 1869, in Pennsylvania in 1872, and in Ohio in 1877,
largely as the result of efforts initated by the National Labor
Union—the national workers’ organization of the post-Civil War
decade—these pioneer, trail-blazing State labor agencies per
formed primarily factfinding functions. Their activities were
confined to collecting and disseminating information concerning
the industrial conditions of their day. The surveys of wage rates
and methods of payment, working hours, child labor, accident
hazards, sweatshops, and living and social conditions of workers
furnished the factual background and the stimulus for much of
the early labor legislation.
It soon became clear that governmental factfinding was not
enough. Progress in the improvement of working conditions
required legislation, and legislation, in turn, required effective
enforcement. It was during this second phase that the Knights
of Labor, as part of their legislative program, began to sponsor
factory inspection laws. Massachusetts was the first State to
set up a special enforcing agency, by appointing in 1879 three
factory inspectors to enforce the child labor, safety, and women’s
hours laws.
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By 1887, factory inspection in the United States was carried on
in six States—Connecticut, Massachusetts, New Jersey, New York,
Ohio, and Wisconsin. The entire force in these States consisted of
only 19 men—8 in Massachusetts, 3 in New Jersey, 4 in Ohio,
2 in New York, and 1 each in Wisconsin and Connecticut—and the
emphasis was on protection of women and children. In that
year, at the instigation of the chief inspector in Ohio, the factory
inspectors, excepting those from New York and Wisconsin, met
in Philadelphia and organized the International Association of
Factory Inspectors, which met annually thereafter, until merging
in 1914 with what is now the International Association of Govern
mental Labof Officials.
The general practice during the next 25 years of assigning
the enforcement of the early labor laws to the already established
bureaus of labor statistics, or creating a new State agency for
each new type of labor law, met with an unfavorable reaction.
As the volume of labor laws expanded, the number of unrelated,
independent administrative agencies increased. A child labor
board, a State board of arbitration and conciliation, free employ
ment offices, and later a minimum wage commission and a work
men’s compensation commission might exist side by side within
the framework of a State’s executive machinery, each adminis
tering one law or set of laws, while the bureau of labor statistics
continued its statutory function independently.
The third phase began when the functions of the State depart
ment of labor were thought of in much larger terms—when the
administration of all laws and services relating to labor were
to be closely coordinated and integrated in a single department of
labor. A movement was started in Wisconsin in 1911 to coordinate
and consolidate the scattered activities into one administrative
State agency. The Wisconsin legislature of 1911 had passed a
large number of labor laws, aimed at a comprehensive program
for protection of the worker and the improvement of working
conditions. Under the law creating the industrial commission,
administration of all these laws, as well as earlier legislation
affecting workers, was taken over by the newly formed agency.
The jurisdiction even extended to the workmen’s compensation
act, although that law had created a board for its administration.
In addition to the integration of administrative and enforce
ment activities under one head, the act creating the Industrial
Commission of Wisconsin contained a new and challenging prin
ciple—this was the grant of legislative authority to the commis
sion by which rules and regulations having the force of law could
be adopted and enforced by the administrative agency to amplify
and supplement statutory regulation. The unitary plan of labor
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law administration, coupled with the power to issue orders and
regulations enforceable as law, came to be known as the “Wis
consin idea.” It was so widely discussed and debated as to develop
into a movement in a very short time.
Massachusetts followed the example of Wisconsin in 1913, cen
tering its varied activities relating to labor into one agency. The
New York Department of Labor, which had been organized in
1901 by consolidating several agencies administering labor laws,
was reorganized in 1913 into a still more integrated body with
legislative authority. Several other States took similar action in
the same year. For some years thereafter, there was a marked
trend toward integration and concentration of labor activities
under one head as State departments of labor were created or
expanded.
The 1934 directory of State labor agencies issued by the
U.S. Department of Labor showed that 15 States had assigned all
their various labor laws to a single agency. Between 1933 and
1940, 16 States either established new departments of labor or
strengthened and enlarged existing agencies to administer and
enforce labor laws. Although a number of States, since 1940,
have followed the practice of centralizing the responsibility for
administering all labor laws within a single administrative agency,
there are many States in which these laws are administered
separately by two or more independent State agencies. For ex
ample, workmen’s compensation administration is in a separate
agency in about half of the States; and employment security
agencies, which administer the employment service and the unem
ployment insurance program, are outside the department of labor
in about two-thirds of the States.
It has long been recognized, on the basis of practical operating
experience in the States, that a strong, unified labor department
promotes sound and effective administration. This subject ap
peared on the conference agenda at intervals since the initial
1934 meeting of the National Conference on Labor Legislation,
in which delegates representing State departments of labor and
organized labor participated. Numerous resolutions adopted at
these conferences stressed the need for strengthening administra
tion by centralizing all labor functions in the State departments of
labor. Similar resolutions have also been adopted at annual con
ventions of the International Association of Governmental Labor
Officials.
This centralization of responsibility for the administration of
all the labor laws in the State in a single department promotes
the best interests of both labor and management. It makes for
a consistent policy in the administration of labor legislation. It
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makes possible coordinated recordkeeping, and permits the dove
tailing of enforcement methods and practices in the different fields
covered. It provides one place where workers and employers
may get prompt service on a wide range of labor matters. It
saves the employer from visits, advice, and orders from a multi
plicity of State agencies. It also effects substantial savings of
State funds through more economical operations made possible
by a coordinated approach.
The State department of labor should be under a full-time
administrator, qualified by experience and understanding for
sound, constructive handling of labor problems. He must be
alert to changes and developing situations and active in keeping
the public fully aware of these changes. He should be given the
necessary powers, authority, and funds for effective administra
tion of the laws and programs designed to protect workers in
their places of employment.
The department of labor should have a trained and competent
staff. Adequate appropriations are essential to permit employment
of qualified and experienced staff needed to carry out the adminis
trative functions, to perform necessary factfinding, to develop
standards and programs for new and improved labor legislation,
and to assist employers and workers with their day-to-day prob
lems. The department should have an adequate inspection service,
to see that there is compliance with the labor laws and to advise
with employers and help them find ways to meet employment prob
lems. Also, it should have authority to study and investigate
employment conditions, and to make reports of conditions affecting
workers over which it has authority or for which remedial action
is needed. Moreover, the department should have adequate public
relations facilities to prepare simply written, brief pamphlets
giving the provisions of specific labor laws, and to prepare annual
reports for the Governor and the State legislature describing the
department’s activities. In addition, the department should rec
commend remedial legislation.
The labor laws and programs which form the basis for a good
labor department should include at least the following:
• Compulsory workmen’s compensation, including coverage of
occupational diseases and providing for rehabilitation service.
• A public employment service.
• Unemployment insurance.
• Disability insurance.
• Wages and hours standards for all workers, including equal
pay standards, and prevailing wages on public works.
• Laws to prevent harmful child labor and to protect young
workers.
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• Provision for prompt and regular payment of wages and
authority to assist in the collection of unpaid wages.
• Provision for control and elimination of industrial homework.
• Occupational safety and health standards and services, in
cluding responsibility of employer to maintain a reasonably safe
place of work; authority to formulate, with the assistance of
advisory committees of employers, employees, and technical ex
perts, codes for the protection of the safety and health of workers;
authority to enforce safety laws and regulations, including boiler
and elevator regulations; and to carry on educational programs
in collaboration and in cooperation with employers and workers.
• Regulation of private employment agencies.
• Mediation and conciliation services.
• Provisions guaranteeing the right of labor to organize and
bargain collectively, and machinery for protecting such rights.
• Promotion of voluntary apprenticeship and training in
industry.
• Facilities for collection of labor statistics, investigation of
conditions, and preparation of reports.
• Programs for the protection of agricultural workers, partic
ularly migratory agricultural workers, including registration of
crew leaders and regulation of labor camps.
• Laws to prohibit discrimination in employment because of
race, creed, color, national origin, ancestry, or age.
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