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Ernest N. Votaw . ' 21 AB 402121 
Regional Attorney ' ,.,„.,:, 21 /iB 402.22 
Philadelphia, Pennsylvania - .,•'.'••• 21 /iB 402.25 

,._. , - • • , . . \ . i", / "• '1- . ' • '•' '"" 

Karold C. Nystrom' " . , ' - ' • " / , ; , ; - • , : • • ' SOLrAStCTN'J 
Chief, Wage-Hour Sec t ion A - .,:•::" ^ ^ 

C* J . Fonas, B, A, Kovaly and f'-'. D. McVicker 
Eas t McKeesport, Pennsylvania 
F i l e No. 37-68408 • ' ; r A. ; y y i p / ' 

August 1, 1946 

.-..-': This will reply to your'memo randum dated June 7, 1S46, and your 
'.'earlier menorand-a.m dated April 10, 1946, in connection vrith v/hich you 
•attached memoranda from Assistant Inspector Lockard and from Supervising 
: Inspector Wood in the above-matter. 

It appears from Inspector Lockard's memorandimi dated March 18, 
1946, t.hat in-October 1S44 the three subject individuals vrho are full-time 
employees of the Westinghouse Airbrake Company entered into a partnership 
agreement which stated that the purpose of the partnership was to co.mple-fce 
a contract v/ith''.'.•estinghouse Airbrake Company held by one of the partners 
'end to complete other contracts in the machine prrts line. ' Since that time, 
the partnership hfs .performed, in a machine shop in the basement of the 
home of C. J. Fonas, various machine jobs totaling somcv,-hat nore than fifty 

'thousand dollars for''"."e.stinghouso Airbrake Co.-npany. Work for other com-
ppnies has rlso been done, .totaling 0114.-65. Apparontlj^ little, if any, 
attempt has been mrdc by the partners to secure v.'ork for companies other 
,thc.n Westinghouse Airbrake .Company. The products made for "'^estinghouse 

.are machine parts, sore of vAiich the partners believe are .for experimental 
use, and others of ivhi-oh are used as parts of gocds produced for cornmerce 
Or as replc cement parts on machines producing such ::̂OG-.is. In their opera
tions, the partners h?ve employed a nu.Tber of other rachinists fron time 

r to tire, -/forking irostly evenings and v.'eekcnds after co.'̂ pleting their rogu-
\,lar vrork'ing schedules, either at """.'estinchouso Airbrrke Comrcny or at other 
...industrial concerns, in the area. All materials used by the pr.rtners are 
.-'furnished by '".•estinghouse Airbrake Comprny vrhen work is done for that 
company. 'The partnership 'is coirpensatcd nt the rate of f5 per hour for 
every man-hour consumed in the performance of a job. The partners derive 
a profit by prjring employees less than this amount rnd retrining the 
difference, except in casss v/herc thoy themselves work, in v/hich case the 
entire PiS per hour is credited to the partner ivorking. The partnership 
paĵ s social security and deducts v/ithholding trx from cmounts paid to em
ployees. 

I agree vrith your opinion thr.t the three partners and those 
assisting the.m in the T.-ork per.formed for "'estinghouse Airbrrke Company, 
must be considered employ-scs of ''"I'estinghouse Airbrake Company on a piece-
rate basis. 

As you knovr, ivhether thero is pn employer-employee relationship, 
•' for purposes of the Fair Lrbor Standards Act, between the ".'estinghouse 
,, Airbrake Conpany on the one.hand, and the partners and the machinists as
sisting them on the other hand, irith respoct to the work performed for the 

•''"' '" ••• "^ ^ i' •b'-'-' '" •• (05055) 
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''"estinghouse Airb-rake Co.mpany in: the par tners ' : .machine shop, must be de— 
' t e rn ined .primarily: by- the a c t i v i t i e s and: actual operations of the parties': 

rather, then-by -the-'terms of. the irrritt-Gn oontract- into vrhich they may have 
entered. (See ".".'riling 'v.' Imth.erford Food Corp,. 6 A'agc -Hour,Cases 182 :,,_• ,-
(CG.A. *10); 'Walling, V. Soutl-nvestern Greyhound Lines , ,£'Wage Hour. Eopt, , ' 

__..3"8, and the cases cited the re in . ) Nor does the- f p c t t h ' r t the vrork i s done 
, . 'av'ay frcm the employer's prcrrdses, in the homes or strops of the v/orkers,'-' 

preclude the existonc;? of an-e.mplocment relpt iohship vrith respect the re to , 
for purposes of tho' Act- - ('"[allin.;:^; v. American Noedlocrafts , 159 F. (2d) 60 

„ (C.CU. '6); AallJng. V. Sieving, 9 Wag: Hour Ropt. 556 (N.D. 111.): Walling 
' V. TvTeffort, 9 Wago Hour Hept. 284 (S.D.N.Y.); Walling: v. F r icd l in . 6 ",'age 
Hour Grses 166 (r.-..D,Pa)), The cases above ci.ted demonstrato that vrorkers 
m.ay-, v.athin the intendment of the Act, 'be cm'ploycAs'of a-.firm for v/hom .the3'' 
P'.~rfor.-n, vork, even though the only arrangement betvreen the par t ies for the 

- perrormance of i,-ork i s a so-called "independent cont rac t . " Hoirevor, a 
s ign i f i can t aspect of tho actual operations of the par t ies in the ins tant 
case i s the fact that the subject individur.ls and most of tho other machin
i s t s cdnc-crned are, em.plovees of the '',Testinghouse Airbrake Comp?ny during 
the i r regular working schedules. As you knovr, in s i a i i a r s i tuat ions the 
Divisions have in the past s ta ted thet i t i s unreal is t ic- t® assume tha t an 
cmplo^Tuont and indcpendGnt contractor re la t ionship may exis t concurrently 
between the same par t ies d.uring the same v.-orkwpek. •-'"•'•-••''-='"•'. 

,r • , - • - • • - , ' - • • , ' • , ,vx 

'• .-'"••-*••• 'Phe facts' available would further seeip to indicate thrt the -. ;•-* ; 
occupation in which these workers aro engaged aftfjr their regular working 
hours is not distinct in character, sep,?,rrte arid apart from the Westing-
house Airbrake Co.mprny's production of goods for commerco, but is an in-r 
togral and essential part thsreof. 'The prrtidular arrangement v/ith ths ' 
subject indi-viduals constitutes a regular rnd contin-aing feature of the 
operations of the "̂.'es ting ho use Airbrrke Comprny since October 1944, It 
.'further appesrs that .nil materials used by the partners are furnished by 
the Westinghousr Airbrake Company ivlien vrork is done for that coiT'pany. It 
is to be noted, rlso, that little, if any, attempt has been made by the 
partners to secure work for companies other than ''Aestinghouse Airbrake 
Company and that, in fact, the totsl amount - of v̂ ork perforned for A'esting-
hcuse Airbrake Company is more than $50,000, v/herecs work for other companies 
during tho samo period totals only $114.65. Under these circumstr.nccs, the :. 
work on machine parts for the A'cstinghouse Airbrake Comprny v.'hich is per
formed by the subject individuals and the .lachinists assisting them, in the 
partner's machine shop aft'or cor.ploting their regular working schedules, 
equally with the v.-ork performed by most of these mon in the Westingliouse 
plant during their regulrr workin^^ schedules, v.''Ould ?ppcar to constitute 
r. functional part of -nn intrigrated effort in the A'estinghousc Airbrake Co-
pany's production of goods for co-.merce. (See, in this connection, the 
language of the court in Wrllinp v. i:̂ therfo.rd Food Corp,' and 'Walling v. - •. 
Southv'cstcrn CTreyhound Lines, Inc., above.) , • '.' ,•.--, 

A - '-- As you knovr, outside rorkers hsve boon held, in comparable cir
cumstances, to be employees vithin the moaning of the .'.ct even t'ncugh they 
vrere unsupervised in their v.-ork, v,-ere not rea;uired to devote eny parti
cular amount of time to their "crork, vrere under no restriction not to , , 
vrork ,for ccmpctitors of defendant firm, and supplied their own tools ('Yalling-
V. Amorican Needl.ecrafts, 139-F. (2d) 60; Wrlling v. Seiving; and Wslling 
•̂'« TT.",,-offort. supra). The fact that such v.-orkers might be considered 

' ' • '• „"' ' (05035) 
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independent contractors at common lavf is not controlling. See,the cases 
cited, also Glenn v. Besrd 141 F (2d) 376; Walling, v. Rutherford Food Corp., 
supra;. ̂•ialling; v. Woodbine_ Coal Co. , 64 F.Supp. 82 (E.D.Ky. ); Walling" v. 
T. Buettnor Sz Co., 5 Wage Hour Rept. 279 (N.D.Ill. ), reversed on other 

5̂ F. (2d) 
:'S 

506; United States v. 
knovr 

The V o m c , Inc.', 145 (2d)-
you Knovr, the fact thrt the prrtnership pays social 

grounds, 11 
6Cp. Fur the m o re, 
security and deducts withholding tax, from amounts paid to tho other machin
ists is not conclusive in determining v.-hethor an cnployer-employeo relation
ship, continues to^ exist betvreen the'"^'estinghouse Airbrake Comp.'n.y on the 
one hand and the. partners and the other machinists bh the other hand for ' 
purposes of the Fair La.bor Standa'rds Act. See, i-n, this connebtion^^^ Warner 
V. Goltra. 293 U.S. 155, 157, 158. See, also, Availing v.' Sieving, ^upra. 
Nor •is the- contii'iuance of such emplo3''ment relationship precluded merely 
beca.us.a the subject indi-viduals are paid on the basis of ^5 ,fOr every .man-
hour cons-amed in the. performance of a, job an-:̂ , in turn, pay the other. 
, m'a.chinists out of sums received .under the arrangement. As :\''ou know,, neither 
the time nor the irode .of compensation controls the. determirintion of vrhether 
one is an employee v,-ithin the meaning of the Act (.United States v. Ros.en-
wassor, 523 U-.S, 360). 

For the forego5.ng reasons I am of the opinion that the subject . 
individuals and the workers ass is t ing ' thon would 'bo held by the courts 
to be employees •of the 7Jestinghouse Airbrako Company,, for' purpoS"̂ es of the 
Pair Labor Standards Act, ivhilc engaged in vrork for that company in the 
m.achine shop in q'uestion, and must bo compensated accprdingly,. 

- y-. . •• . ' - ; i i^^'ii '• 

y i i ' ' -'"' ': ifb:.^:'\ii./i/y., y ^ . 

i '• .'r V,.'! »f?A-;~f!:.- „ i--..-

- . . . y v .;-. , - :-S - - -. . . . . „ ' . * < . t . ., 
•- . -,.., -- .-yyy ,.*',-'. - s . . : • , , -

- • - * , ' -

• • ' • i > . 

- r . i . 

'i •-*'» . ', --SSJ. 

- ' ' - , , . * ' : -1 . , • - , , 
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21 BL 302.2:,£ 
' "' '21 -BL 302.44 ''' 

Earl Street - -" ' , ' ..-. 
Regional Attorney , ^ ' " ' f . > S0L:VGI:ME1T --
Dallas, Texas •'•-,,* • • rj " . 

' - . _ *'''•' ' . ' . August 2', 1946 
-'Harold C. Nystrom ', • . - - , . 
.Chief,- Wage-Hour: Section • - * ' •/ • . ' ."̂ '' '-"'A -' •/' 

..; ;.-' , ,, - • 'V-,'; y A" ••'•': • ' . :• , : :-yy 

Central Cooperative Investment Company A ; :• •'.' "••• ' - ' ' 
./Tulsa, Oklahoma . ' . .---.-... .:-;,- .,--." ' '"" 

';.;(••:' 'v • ::This'will reply to your memorandum of November 7, 1945, re- . ' .!' 
questing my opinion as to the applicability of the exemption for outside 
salesmen, as defined in Regulations, Part 541, section 541.5, to outside 
contact men engaged in the solicitation of loans by subject concern. 

:-••' It appears that the primary duty Of the employees in question: ' 
is the solicitation of loans. They visit prospective clients in the 
area assigned to them, leave literature with them explaining the company's 
loan plan, and attempt to influence such individuals t.o secure loans at 
the employee's headquarters office. A record is. submitted by these em
ployees shov/ing the name' of' each individual contacted, and if a loan is 
made to any of these clients the employee soliciting the business is 
given credit therefor. The outside contact man thereafter calls on his 
cwn clients from whom he has solicited the business in order to keep the 
loan payments up to date. It appears that, in all cases, these'follcw-up 
visits arê  made only by the employees who originally cqntacte.dithe clients 
and solicited the business.; ''' ,'- . - ,i„'v.'' ' 

. - •• ' i.r' •• -": i , - • * - ' 

You sta-fce that it, is.-,y.our-opinion that the employees" in question 
do not meet the qualif.ic.ati,ons-:.f:or-exemption as outside salesmen provided " 
by section 13(a)(1) of the Act. Section 541.5 of Regulations, Part 541, 
provides in part that an outside salesman shall mean an employes -/vho is 
employed for the purpose of a.nd who is customarily and regularly engaged 
away from his employer's place or. places of business in ''obtairiing orders ' 
or contracts for the' use' of facilities for which a consideration will be;, A 
paid by the client or customer." Since,' you state, the employees in ' - '. 
question do not obtain orders .but ra-bher. "solicit" business for the em
ployer, you do not believe that fne work of these outside contact men 
satisfies the requirements for exemption. , You call our attention, how
ever, to Legal Field Letter No.' 47,' page 23, v/herein it is stated that 
the outside salesman exemption may be applicable to an employee who is' 
"engaged customarily and regularly away from his employer's place of 
business in soliciting contracts from individuals." In addition, you 
point out that outsido contact employees of subject firm, engaged in simi
lar activities in Mississippi, havs apparently been deemed to qualify for ,, 
the section 13(a)(1) exemption by the regional office t'nere,, ..•,-,. "•''• 

-..«•'••; You further state,' assuMng^ that the solicitation "constitutes 
exempt w6rk> that the 'subsequent collection work would not be v/ork of an / 
exempt nature and, if in excess of the 20-percent limitation, -//ould de
feat the exemption. 

In my opinion, the obtaining (or soliciting) of loans constitutes 
the type of exempt work which falls within section 541.5(a)(2) of the 
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regulations. See, in this connection, II Wage-Hour Code 4M6, -wherein it 
is stated that "Included within the class of activities described are 
those of such employees as solicitors of contracts for the commercial " 
us.e of radio time or for advertising, freight, financing or other ser- .. 
vices." (Underscoring supplied.) See, also, footnote 605' on page 344 of 
the Code and Legal Field Letter No. 47, page 23, to which' you' refer. ' Cf, ' 
Legal Field Letter No. 81, page 3. ::(•-,-;-.... 't. ' 

The employees in question do not appear to be engaged in 'general 
promotion or missionary activities for the purpose of spreading good will 

, or paving the way for other salesmen employed by subject company. See 
page 46 of the. Stein report. Cf. Legal Field Letter I«o. 61, pages 3 and 

':l0.r On the contrary, they visit specific,persons assigned to them as po-
':tential customers, with the, purpose, of inducing such contacted persons to 
avail, themselves of the loan services offered by the subject concorn. ' 

•• Each such employee is given credit for the loan consummxated through his 
- efforts,, and each salesman appears to be responsible for all outside work 
connected with the servicing of his individually-obtained account. Sec-

',, tion 4M5 of the Wage Hour Code states that— •,;'u'!fi* 'P - i .'••'y.yyi/r -'-̂ P 

y y/y'i,y-p: Generally, however, it may bs said that an employee, in 
AAA p.:-"~-,i'y order to qualify as an outside salesmen, need not himself 

-'ii'' -i.-y participate in all the incidents of the sales-relied upon' . ' 
' 'A':''-• =̂'̂'" to support his' exemption. Thus, the contract of sale A ... .... 

• -iXi f.y-y. y- need not be completely executed by him. Inasmuch as ac-' ".•• : ' 
ic-yy'yi 1 y y tivities of salesmen, coramonly consist of no more than 
y-i-.'-'-yy the taking of orders, it is immaterial that the trans-' 

action be'tween the salesman and the customer is made sub
ject to the approval of the salesman's home office, provided 

/ ' J -'-P ..•.-• •-;- that the transaction is considered-by his employer'as a 
A ;,.,'•- •.• , sale for which the salesman receives credit. /Underscoring' 

- , • ; « • • • ) supplied^ %- * K - ' 

-'yt'-', --'• ,1 Since your •memorandum Suggests a distinction'betvreen the "solici-
.-," tation" of orders and contracts and the "obtaining" bf such orders .and' 
.•• contracts, your attention, is invited tb the Stein report, pages 45-46, , 
„' Legal Field Letter No. .57, page 34, and Legal Field Letter No. 47, page 23, 

in .which the words "soliciting"'and "obtaining" are-apparently used in-'• 
terchangeably. Cf. Legal Field Letter No, 57, page-58. : j, ,. ' . ' ," 

• • - " • • ' t , ' % . , * * ' •:•' : ,,:-;:: ' ' ' ': 

, I am further of the ,opinion that the subsequent collection -work 
performed by subject's outside contact men constitutes exempt work and 
should not be counted in d.Qtermining whether the 20-percent tolerance for. 
nonexempt work has been .exceeded, if, as appears like.ly.,. such collection ' 

•t work is. performed, incidental, to .and in conjunction v/ith the employee's 
•y- owa outside sales or solicitations. As set -forth in subsection (B) of ' ' 
.., section 541.5 .of the regulations,, "work performed incidental to and in 
conjunction with the employee's ovm outside sales or solicitations, in
cluding incidental del-iveries and collections,- -sh:all hot "be reg-arded as 

,; nonexempt work." (Underscoring supplied.) (See, also, II Wage'-Ifdur 
' Code 4M16.) . . . • - : • i' ' : ; - • : • » , . . • A : •• • : ->- ':-i- . y -•''••• ' y - • " ' 

. y^ '•- •• • - i l - . . 

.*,»? -.A,';- pyiPl%itt^sp' ' t '^P ryCti.y, 

l . - y . , .li^il/i/iii^ifif.pi^^l'" £ll: PUpf^ri 

- s *.• -ys)5PiPiy) 
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E a r o l d C . Nys t rom . y ; ' : ' P'-i'y: -1 '"'•"'' ;- ' •;'- '' " ' A u g u s t 2 2 , 1946 
C h i e f , 'Wage-Hour S e c t i o n ' / .:' ' /A- ' - ' '. ' • ,iî m4 ,̂y,.g 

' ' • • • , ' - , ,v , .J , .-^ .. ,*."' 
- ... . , ' • • • - ' . / . l i ^ ' • . ' * , ^ > . 

Lovell Publishing Company " • . 
Mansfield, Texas •:• • •ym>-yi/'y'-yq-i'-iiAi^'^-'-^'^P-'%ity/b:fi,-^'^:>i^t:stf'*:^' 

. - , i . , . - p . •••--.b yy 'y ' \yXi^- ' i ' ( l -yy-^- '--b.Pi::^-yiiiyiy'y'y^ 

This will reply to your memorandum of August 2, 1946 in which 
you inquii-e whether the 13(a-)(8) exemption is applicable ..to employees of 
the subject company which is-enga,5ed.. in the,publication of two.news- .;. 
papers individually qualifying for exemption under th&t section but 
whose combined circulation is in excess of 3,000 copies. • ,, 

It is the position of the Divisions that...where.'a publishing 
company publishes more than one newspaper, i-fc may treat each newspaper 

r • separately for the purpose of determining whether-the:circulation of 
such papors is less than the maximum set forth in section,13(a)(8). . ^, 
Assuming that in the instant case the. major part .pf th.q.,circulation of'A-
each paper is within the county-whore printed .and published, the ex
emption would bo applicable... If, of coursp,. the situ&tion is one where 
the purported soparate publications aro properly, to be regarded as one, 
and the Bam.o newspaper, the total circulation of. both, publications would 
have to be considorod in determining whether'the exemption is applicable, 

'»,- .A:"? •-••'•: '^•<-rfi:f-?rTfr?.:;iiV- J l j^ . ^ , ; - - « ^ : ->.:--J,.V,-iJ..j«^^.->^ . .yy- . 

• '' -y • ^i:^ys,^<>'-^.'yyfPi^yyiZfXff<yiiyi-^ -ify^'^,-^-..-/ ', . • •v i -y lp .y . i i^ .y i - -
., •. 'î .'i> •i'^'r'y i if . 'V'mil^l, : ' :pyiyyijrt '^y :•:'•:yj% i.:i ••:.:.ir'piTiy^i^i/ii. . „ „ - i i y i 

- y',!^ij,(y, -•.̂ ''',,-;jAa!^Af'̂ ;«-:-S4-tf,?:*>i*j,*-y,;..<-:%'-.-; «-:'^^:S-^ • 
- ;-.. --V- 'y'r-i-l y ' i i . r y - i y r ^ i i ' i i ' ^ i y .->:•• y \ y -.;-•.,:.•• ••< i ^ " / ; , . ' -•;• :.•--;,..••:•;':;.; •-,-•y.̂ . y f y-•?• ii-;t 

- i - i ^ ^ y f ^ :. ^ i ^ y p i i ^ > j i 'i/i-7.V'^*f^4lii^> •'i-ifyif.f'.'-:: - r •;•»;';;.--;''! :--«.,v • ---; r.i.y-f-y •• ,• . ; . . , f_i .y. . t^y • i 

•-t0vrrmy i*.=-:.rŝ ? •'•^M^/i^-tinysi •?'Wif*''>'̂ 'iWCHf*it••••?,̂ '̂î fri-̂ -̂ riytb^M.,..',''̂ ^^^^ i;,-«ift'-'-**-f ' 
- • '• ,.-.• ^ .!t;̂ '':f-':̂ ŷyyii?yMl -'i'Pi 2vy:-''r^y-pPif,l̂ §:''i 

•••••Ki^-^y-r^-i^^y ^'- "'̂ *?<f1'-'.-:**:r, ;fS?'t:rQ^sH^-.„.v*<-r:A,r..«^':r-rj ; :U.j ^ ^:-ifc-.AO - - ; 
'yt/i.iM^iy).:, ;,-4, •:̂ J,«-<:..,̂ J ;̂:̂  ;sj?i: i ^ ^ - l t i d H y a ^ i y t - i r P ^ y L i -u •-̂ -?-...?-! ./Xiyyi.W^-bP"' 

. • . - • - . ^-yifiyi-^- :tiic-rrrv'^iai,-i,r*B.5'-i::?;5^v-a-,.,i:',,>;-a,AA.r::;::i :: / -'• : i\ylpip'*f^i^-^iiiy,i-t>, 
- • :'-|.ris.-!*' - ' • :̂ -̂̂ --.--̂  :< ^/S':> V^^^%V;V:A: •*-'J!:'S':c;v''•'.'• --.J) ,-c f.A---::;-::/̂ ^—•.r.-:, ..•, j^v^,., ,-,. ji, 

'y.yyi>^^t».y.-.-:i / •-:i^i-•.:s.^f^v^Oir/v^«^fci^l.i\A ,;..B:.-,f;T"3^5- -A;;,-,--; y. 'iy-ii •y y y i y - y t y ^ ' ' 
•:/.y ifyryiti- .-y:,.,.->>•>: ilc/'rV :̂-..«.-4#A.r»-̂ ,,;-.fSska'-Ar :̂ --v«aMs*i?J-.-:--'---'3-%^^^^^ ' 

- x?A r A ' > v % 4 4 t - v ^ ' - - ? i ; j ' ? * i ^ * l « & « , 5 3 ^ . : ? •: " i !'0-':-. -;^,::-A: ••'l^jyyt 

'•y-r-"y',/^ -- Hi^ie^-ry y ' py-ti-J^^i i j ^ i . f y i r t p j y p ' y ^ ' i i l y m y r i r y y - y ..:•-.{•,':»Vi%; '-
. . ' - y - , -yP-r:^.i^'r^y.i--..-^4i^f^:P^^Aimyi^:y(^fliA4;--yy i-i y - y y y .y^.y i y y .-'f't.'^iri''" 

••*• ••'•r--P-'y'-P-'>^^^iy:y^»-^ilfi^yt:>'yyi"y,iy^-y':. ;? ..:;•;,--'•! il / - / ' [ • • .'-.i.:y •y'^'i ' 
r i ' - ' i . y* l r^^ . : : ' 4 f'*'?'••'*i''*«-?#^,Ji!^ W . t*f.7.:-.-r • , y - l i : y i i , y , ' y . : . - : : - : , - . j lA- . ' - /LA .- y ^ r - ^ y . 

• ' ^ ' ^ [ " p ' ' ' ' ' y ^ l ^ ^ i f ' P - ' y y : y ' ' " ' - : ' i b - , - y i i - ^ ' i : i y [ i i . . p i i - i r s % i - ' , i . 
.•--,-- y '•̂ ifiM 'î î -.A^yy . -•-<:-•>--. i :j t-fvJ ;;.•;•-^ :i;';;, '̂ii y':i'ii t - ' y : y i iP"b ' i 'P 'PPyy; i'-Py'^y 
• • i i i ' ' • ^#•^v'̂ ;*:-•,?v•3"-•-A;.̂ -.'- ';-,A.-:-: :•;-.:--- v;-̂ '.i-.A'r-r̂ A. :..-• A;. r-A'-; A-*'i^ • 
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I r v i n g Re z en '' ' _ -.'A . rW«»^ ; s> se««i$vJ4^igust ,.£,7|. 1946' 
Regional A.ttoi?aey ' • ' ,.-A'̂ '̂A- '';. i, i i^ ' ' i b. r,ii i - , /y ry%y ^j^^^^^y 
New Y o r k , New York '̂  ,•,,:;":•:•'..•-.•-••• r ; •- ' • C , ' | 

' ' i ' - l p i ' - r ' l p b - y - - • • • ^ • ' ^y^ i yP.kpbfm^, 
Earold C., Nystrom "A A- b. ' i : '•' Aap,;.A '̂•:,-.;. •••̂ •Xb' ^ . P P ^ a / i ^ 
Chief, TTage-Hour Sect ion : - : - : . , '':^: ,,A' -

•'•-'•'•••'' i ' ^ m ^ y i y y " ' ^ ' - ' ' - p - b ^ n ^ 
" A r t i c l e " as used in the exc lus iona ry c lause . y ' - " . / y i' '-̂ p-cyip'-'Ujf̂ '̂  
of the Embroideries Indus t ry wage order , ... 

: ,tS*#?:*̂ -K^̂  ir^"?- ,;"^--'--'i- ;, '-̂ v... ...-.^«.,' ..... •\y'.ii.i....pi ,.. -..yy.y..,, y l / , , '' 

•"'-''-•-Reference is made to your momorandum requesting a clarification 
of the exclusionary clause of the Embroideries Industry wage order. . It • 
is your opinion that a memorandum'from Murtha to'Rozen dated May 17, 1945, 
in rogard to Lillyhall Accessories, and a letter dated-July 16, 1945, to 
Morris A. Bauer, adopt conflicting positions regarding the application ^ 
of tho exclusionary clause, . ,' '.'.:-;••: A ..-

- . ' - '̂'̂  , « , . | f { ^ t-»-?"..-i*rf-<^'?,-•-•-• - «•*->,..w-^..-,,..i., 

"'"/,,_A^You S ta t e t h a t - i n the memorandum rega rd ing L i l l y h a l l Accessor ies 
i t was ind ica t ed t h a t the a p p l i c a b i l i t y of the Bmbroideries Indus t ry wage 
order t o tho embroidery of a covered bu t ton depends'upon who manufactures 
the b u t t o n . On the o the r hand, i n the l e t t e r to Mr., Bauer, i t was s t a t e d 
t h a t whether t h e c roche t ing of wooden b a l l - s n a p fas-fceners for fur coa t s , 
i s excliried from the Embroideries I n d u s t r y wage o r d e r depends upon:who 
manufactures -the fur c o a t s , ' "»*-s:^" »?fr̂ T(s=?:?-'">x̂ - :.my yxpfyriM,. 

As explained in Legal F i e ld L e t t e r No, 102, page 6 , the ex 
c lu s iona ry c l ause was included w i t h i n the d e f i n i t i o n of the waf:;e order i n 
ques t ion i n order to p r e v e n t the i n t e r j e c t i o n of an a d d i t i o n a l wage r a t e 
( i . e , , t h a t providod by the Embroideries Indus t ry wage order) i n t o the 
p l a n t of the manufacturer of a p a r t i c u l a r a r t i c l e , the majiufacture of 
which was s u b j e c t to another wage o r d e r . I f , however, th® so le opera
t i o n s performed by a manufacturer c o n s t i t u t e ombroidery ope ra t ions wi th in 
the meaning of the Embroideries Indus t ry vi:age o r d e r , the e x c l u s i o n a r y 
c lause would be i n a p p o s i t e , , .,,,,.„-; . . ,, .. , 

• . . - .yi... 1.' / I, : -• - . , , ,— 

On the basis of the abovo principles, the apparent discrepancy 
be-fcween the cases is clearly reconcilable. In the Lillyhall Accessories 
case, both situations appear, ?lien the company covers purchased metal 
blanks with cloth it is engaging in a manufacturing process which is not 
an embroidery operation (by the express language of the ijecond exclusion
ary clause) but is rather subject to the Miscellaneous Afparel Industry. 
Accordingly, the first exclusionary clause of the EmbroiJeries Industry 
wage order applies in suoh a case to tho subsequent application of 
spangles, since although it constitutes an embroidery opi»ration, it is 
performed on an article manufactured by the same manufaceurer, the manu
facture of which article is subject to another wage ordef., VJhere, how
ever, LillyhallAocQSsories purchases the cloth-covered buttons, it is 
engaged exclusively in performing an embroidery operation on an article 
which it has not manufactured, and the first exclusionary clause in the 
Embroideries Industry wage order -would not apply, 
'4-*-i • y^^ '^ , ' 'y'l-y i- • i -y ' l i •'-•i :•*•-'-;»-' . • yyii, ,.•:•• .'y : • L -y 
A"-JS.,, -*• - •' , ti * (,; -•: • ' . • i ,) ,- i y . . . ' • ' i. •*'• ' •: y'.'y'' 

• ' . y ' , ' - ' , , ' .•b.Pi v''-'r- r y ' • • • - • ' . .^.y-^yy-:-'- y-î '̂y ,• " i •'.,:',%.,: i,»-
•- ' y . y . y .y'"i;i"'"ii i ' i f / t i "•••••'"• ' ^ : - r \ ' i - 'i--»!vi •'':: ,-*,-• ' - p ' P ^ - ' ' " ^ 
', ' .iiy-b''^i-^"i ' y - " ' "y'""" - i" 
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Similarly, in the case of Mr. Bauer's client, the so-le opera
tions involved in crocheting the wooden ball-snaps are embroidery pro
cesses. Furthermore, no manufacturing operations are performed on these 
articles other than such embroidery work. The crocheting of suoh snaps 
is not subject to the Miscellaneous Apparol Industry wage order but is 
within the Embroideries Industry and the exclusionary clause in the de
finition of the industry is inapplicable, 

',-, '• 'A, •, '•• ' •.'•," ' / '-•-')' . y i i i y 'P" ' ' " i . 

'" •'^''•y 1 •' '::->''A-'','' •̂  ,-A' ' ' V-:-'- •••:•• "'-'•'*•• "^ '•;-• ' ' ••• '• ,•"• '>• '̂ -'A '̂V ,., ' • . , • - " • ' • ' 
, • ; ; ."• i * ^-:--~ -.^J--,-:-^^ ;,>i,A ;f'- •'•.-''t,----k—^-; V ^- -y .; - ,- •:/...-'• .•.*•..-:••• A .̂-:-*.:V •-
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James M* M i l l e r . 102.91 
Regional At torney ' . .- . • 
.Minneapolis, Mirmesota " ^ * i P.tQ ^yt t i ' »|^»»' SOLtEGT-ERGtl'ffiT 

- - • - j t i t ' - i yi. " ' --^i y r i ^ i f)9^»7* ^ 
. Harold C, Nystrom • ^ .^ xi'» -,tl tC-t^; It*:-'^ M ,-TC---^I -̂ ^ 
Chief, .Wage-Hour Sec t ion ^* .̂̂ ^ , ,̂,̂  .«>;.•.• Am-t? " '*-̂ '''.'̂ ' "* • 

• '••y' „ • - • ' ; , -l-t :,./Mtl l y - i y f t ^^ 4W V.y r ' . » , !»»^ _ • . i i ^ *• ' 
?, Byoa i i .Co-m 'p^ r^ .y^^^ f^^^^ j , .,, .:,*M&'I,'-.̂ lEv̂ l. 
St. Paul, Minnesota » * ̂  ̂ ,. '̂ .̂ ^̂  al vn*«.'-''--1 
30L:JMM.E.3 , . . . . ( . -

T'nis will reply to yo-ar memorandum of Septem.ber 24, 1945, 
transmitting a copy of your memorandum of August 9, 1945, to Acting ,., 
Regional Director Drinl-cvater. You inquire whether the opinions ex- ; 
pressed therein are correct and state that, in your opinion, "there is , \ 
, no justification for the e.xtension of the 13(a)(5) exemption to opera
tions performed upon smoked, salted, dried or pickled fish altho-ugh vre 
realize that the statutory language of the exemption itself is sufficient
ly broad to cover same," ,': ; - ; ', . -- • , , , A; 

As appears from your August 9 memorandum, subject's employees 
were engaged in various fish processing operations. One employee, it ap
pears, cut fish preparatory to pickling. The fish on v/hich he vrorked were" 
either raw or had been preserved in brine. Other employeos pickled and 
packed fish and also made lutefish in season out of dried codfish, , , 

After referring to various memoranda, legal fiold letters, and 
releases bearing upon the section 13(a)(5) exemption, you advised Mr. 
Drinkwater that under the Divisions' early position, the inspector acted 
properly in denying the exemption to ivork performed by subject firm on 
sm.oked, dried, and salted fish, since it was the Divisions' position in 
1940 th.at further operations on fish t'nat had beon rendered relatively 
nonperishable v/ere outside the scope of tho exomption. You also st.ntcd 
tha-fc the Divisions subsequently, in releases R-1609 and R-1644 and in -
several legal field letters, "took the opposite view.'' This was apparent
ly based upon the then recognized distinction betw;:;en soctions 15(a)(5) 
and 7(c) in that the former vras not limited to "first processing." You 
f-arther advised Mr, Drin],<water that the inspector v/as correct in donjdng 
tho exemption to office employees and to employeos handling canned fish 
which had been sterilized by boat and "Hermetically sealed, A 

You inquire ivhether your opinions aro correct, particularly in 
the light of release A-15 and the memoranda of April 29 and December 9, / 
1944, from Mr, Tyson to Miss Williams, In the event that it is still the 
Divisions' position that processing oporations on smoked, salted, dried 
or pickled fish aro exempt, you inquire further as to v/hether there is, 
in tho near future, any possibili-fcy of a change in the Divisions' position, 

",: ' I concur in your opinio'.n that under tho Divisions' early opinions,, 
prooossing operations on smoked, dried and salted fish v/ere probably not 
considered exempt by tho Divisions, Soo, hov/ever, paragraph 4 of Intorpro-
tati-\re Bullotin No, 12 (November 1940) and footnote 570 on pago 314 of II 
Ylago-Hour Code which states that "Included v/ithin the exemption arc such 
operations as tho cleaning of fish and other trca-fcroont of them prior to 
their being marketed, and tho processing of fish'bypro:iucts into 'dried 
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scrap, fish meal, or fertilizor," (Underscoring supplied,) Release R-
1609, issued in October 1941, modifiod the Divisions' earlier position 
by stating that employees ongagod in marketing and distributing odiblo 
fish and.fishery products v/ould bo considorod exempt under soction 13(a) 
(5)'V/hc.thor "or.gagod in'porforming such oporations on frosh fish or on 
fishery products that hdd boon preserved through freezing, smoking, or 
curing. Soo, also, roleaso R-1644, Previously, you vrill note, the Di-̂  
-visions had statod that the words "marketing" and "distributing" usod 
in soction 13(a)(5) "arc applicable only to such oporations as arc pcr»- ' , 
formed in connection v/ith frosh fish" ' (Legal Field Letter No, 57, pages 
25 througfi 27), Noithcr ofthd aforc-mcntionod roloasos, howevor, ex
pressly stated that processing (as distinguished, .from marketing and dis
tributing) of smoked, dried, or salted fish was exempt undor section 13 
(a)(5). Legal Field. Lottor, No, 69.,...page. 20, however,' in stating that tho 
roprocossir.g of'frozen fish was an exempt operation, clearly indicated 
that reprocessing operations v/erc exempt under soction 13(a)(5). This 
opinion was further clarif3.cd shortly thereafter, Soo attachod̂  copy of 
Mr. Poolo's memorandum to former Rogional Attorney Rĉ mian, dated December 
19, 1941, rc Oxonberg Brothers. Cf, Legal Field Letter No, 35, page 22, 

and Legal Field Letter No, 80, page 6. 

I do not beliovG that theso views have been changed by release 
A-15 or by tho opinions containod in the April 29 and Deccmbor 9, 1944, 
momoranda from Mr, Tyson to Miss Williams, As is statod in rclo-'.so A-15, , 
tho exempt shoro activities described in section 13(a)(5) arc thoso whichh 
"in general have to do v/ith tho movement of tho perishable products to a 
nonperishable state or to points of consumption," Economic studios -upon 
v/hich tho Divisions' present interpretation of tho oxemption is based in
dicato that v/hilo various kinds of fish may bo preserved for varying '. 
lengths of time v/hon kept -at "fairly cool tompcra-turcs," thoy arc perish- -
able when not so refrigerated. The Divisions have theroforo folt th,at 
for purposes of the section 13(a)(5) exemption such fish should bo con
sidered "perishable," Sec, in this connoction, pages 19 and 20 of iir. 
Tyson's April 29 mcm.orandum, I do not bcliovo that tho Divisions' position 
in this matter will bo changed in tho noar future. 

Your statement that the exemption is inapplicable to "employees 
handling caruicd fish whioh havo boen sterilized by heat and hermetically 
sealed'̂  is perhaps a bit too bread. Releases R-1609 and R-16-i4 state thnt 
the exemption docs not extend to employees orgagcd in tho wholosalo dis-
.tribution of fishery products packed in hermetically sealed containers. 
Tho handling of cannod fish which is involved in tho labeling and packing 
of cans of fish into cases may bo exempt v/ork if performed as p.rt of one 
continuous unintcrruptod canning process which in its entirety consti-fcutes 
freezing, canning, curing or storing, Soo II 7,'agc-Hour Code 405 and foot
note 363,; see, also. Legal Field Letter No. 57, pages 25 through 27, and 
Mr. Tyson's momorandum to Miss 1/Villinms of .A.pril 29, 1944. If, however, '. ' 
such labeling and picking are performed on goods that havo beon stored for 
some length of time, such activities v/ould constituto nonoxompt work (II 
Wago-Hour Code 405), Seo tho last paragra.ph of release A-15 v/ith rogard 
to tho 20-pcrcent tolerance for nonoxompt work. ' • • . < - - ' ,' 

:., ' Your memorandum doos not describe the work porforaicd by tho offico 
omployces who v/oro considered exempt by tho inspector. Undor tho Divisions' 

• - ': x- yy-y . • ,' (05035), ..-
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,j|)osition'as o^cpressod in Interpretativo Bulletin No, 12 and Leg.al Field 
Lottor No. 80, page 17 only those offico employees engaged in oporations 
described in^section 13(a)'(5) could bo regarded: as exempt. That inter
pretation has, of course, since been modifiod, Soo tho general principles 
set forth in roloaso A-15,' Tho last sentenco in paragraph 4 of tho release 
thus states: , .... «,̂ ..:-, .-..,.:,-* •, .,,y.y.y,yi„i.y.:.y.,y,y .y - . •'. - .-̂ ft.*..,,.. 

,y. yyy ,, - -'• •'' ' '- y y - " . . ' / - y i . 'T i - y'y y- . , " ' t.%:pty. 

,'A:|?'.-50; "•̂ '-.In gonoral, tho applicability of tho cxomption is to 
:,«,̂«>r ..:•••• bo tested 'by tho functional rolationship of an cm- .y^y-
. &• ,1:''-iAV . ployce's ocoupation to the activities mentioned in -.''I .-
:,. »x .. '̂:. soction 13ra)(5) rather than tho engagement by tho r4,-,,- 0A •; 
• •ali'. la.-- g>' employee in tho specific physical oporations v/hich ::* -̂;|C;A',/t'i -, 

SI-î '̂3'iJ't. -fc the torms used in that soction may. describe. • - '"* ;-•-•*•• 
' y i . •p l iy ' i .u , • ' ' ' ' .p iPiyy ; 

Sco, i n t h i s connoct ion, pages 11 and 12 of Mr* Tyson's Apr i l 29 memorandum 
which d i scuss tho a p p l i c a b i l i t y of tho exemption t o var ious c l e r i c a l o r ' 
o f f i co employees. V.̂ .*"'-.-'.̂  !• Il ' t t- '^t. t J''-s*.1 * 

. ' u . . ..• < . ^,* . . y^.yi t l ' i t '~'"»t f t -f/f'*'-TE -n..i,?« • ' . ' " J • % 

- - ' -A ' r - l d - - ' "«-".}iv ,-» r t fyAf zt-̂ '̂ -̂ i f .+ .- <i3 f \ 
A t t a c h m e n t l y^ . . cr*J u I--. ' t-rr,'; y y i 'I ' - i ' '" %<; 

, J - • ' . .'J '1- L - ^'j gi *A •sniti:"* a:!: t i i rx'' mt ' y - nk'• 
V yy •<• - . - - ^i){y)'\l yttr) « il, ,'i i ios?!;. a .i'*£-vi:*-s. t *t -:f !«! 

, -ĉ  , i^; . :-- . ly/r'tn-"" y'i y iy " • ". t !*• r 'tt ' t>r c -/ f t y H| ^ .- '* 
" h z l b ? *#.'*.':2<"* .->.?;"? 1 ?,.*''»'q 0-* t c ' "̂  • i * " i 

«• i f . ' <.* . ' . - i ' t > a > . ^ '̂  • -! ' ••1 ' i r . 8 TJ * y x - ' t V 
". ;>7i , " •«**• t. - n . a •S'? --f - ^ i Ps t"̂  '''> r-s ?'"' g . '•-if-'v t ' *• >J" | '' - i 

- k H > - 1 V i.-t "^-^..-itij* I'" "̂  " i - ' t ^ "*•'• *''•• f -•• * J ' '' al t ' ' 
3 ,# ->!:-J . i n» -•' - . - a i r l : -'" .l*,3 i -. <"£ - ' - J ' 

-It V ,r '.!. . . ifs., : rfij*' -- f*" . i : " ( ' ' " : • • y e t ' y a y t '̂ii t - ' i 
. • •* . . ' ! ' . r- ' CI 8 V . •-> ' i ib* • , ' - t - "* >i'y'* - " i'i'- f'i"-

„ T IZy ' y i i . «. V».U i/.?.j ^ <• , * _ . * . J 1 . . . s , i « - . 

m . ' ' i f - ' ll '" ' l* " • r ^ / kl 

p-.,fjr r̂  _.,»*}-/ y y y y j y n i t l - - i S r ^ - , P.:i* t - r ' A- v Y f 
,̂ '••'" .-<» 1* h^- -+- J-vd ̂  t l Z M a t y ' •"• c rfo.'-f- ''? ' fr • •5i'_'_ 

CfC • / >• • » . "s- '* #f" 
4 • »'*̂  . \ . ' . . • ' ^ iy -̂'y • f . -

ToT J: -J /--^ , . i - '^i - t t f ' - ' ^ 'P ..X ' ^a^t •'"•"' '^f '•* ' i 
I ^ r. "ts.: ( J . I f -̂t̂ -̂ ' 

/ I . - * • 

, . . . f , w . ' j i ,< ' I - • -» ^ - ; r * " ? -. *' t • ' ' » • ' 

« -»• ' * * • « ' ' , ' • ' ' ' . • r . « V ) f r »» - -| . • ; . 

b".* >-H p.fj.- '..••-,- " • ? ? - ' / »(-^ 4 ^ r -"'̂ ,-4 "• •-, 
* . , # ' ' • t y i . I... -1 t f * r 'f- ' - K^ 

i 
, r \ . ' / / , . , - » - . . -T- . , , -* ^ . S - A ••-' ' • 'y. " * ' ^ •* 1 ' J 
- ( • • } , ' t f "* * I r » y . • fc."? 1 « " - ' ' . 
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George A. Downing 205.23 
Regional At torney : ' , ' ' '' ' y P : i . m - i y y ^ y ^ j ^ ^ ^ , . ' ^ . ^b '. ' ^ 0 7 . 1 ' . ' ' 
A t l a n t a , Georgia^^ , • ••• • '•: "'•'•'' , . - - " ^ r - / ^ -, • 209.2128 

' , ' - ' - . , "-•'• '•" ' , • ' . '•-•,"• ' 'iii'- ' ,' A09.91 ' ' 
Karold C. Nystrora , _ . __ , y ^̂  Pyyp^P^..^ »•., 
Chief, Wage-Hour Sec t ion ' y,r '. - , ,, .' -, ., ,A,,̂  -SOL: AS: MET 

•- -- •- V ,; .,",„.: ;;A- - y i iy yf'^y -•-'• 

Yadkinv i l l e R o l l e r Mi l l s • ••I'l ,:- ,.,-, .,,-'-. ,„.,•,,>:,,,„"',' August 23,, 1946 
East Bend, North Carol ina -.^r^i v .'-•":'-'*A'.,' - ' y ^ ^ ^ i 
File No. ^2-53, 166 .d.-̂  "u;*'<A,' P - ' - ' ^ b - P ' P ^ • r-. .-.-• 

•i-l •A 

/M'y fy 

''•'' A''l*.;'^;«' 'y--:.'T ''- S*.yA;-|?j'!^,-''jft »iai*fef^_ ..rfi ' -, ' ,; A , ,'.̂-,.. 4^. ..̂  ,.. >< . . ' _. '• . 

Reference is made to your memorardum dated'Octobor 11, 194-5} 
requesting our ooini-̂ n as to coverage oferanloyees of the subject com'-iany 
who are engaged in r,roducing curing flues from sheet mietal for subsequent 
use within the State in tobacco barns where tobacco -is cured prior to 
-marketing. You refer to our memorandum of September 5, 19/+A, in-reply '' ' 
to .your-request for ah o-ninion dated August 23, 194-'i, dubject, McCullen's 
B&ll,. Clinton, North Carolina, 32-R-ll, in which ̂ -̂e stated that no •'.,, 
loosition on coverage would be taken with resnect to the broducticn of 
lu.mber. for use in the constraction of tobacco barns. It is your oninion 
that if coverage 'is to be asserted -in the instant case, the ruling:.,in-
the .McCullen's Mill memorandi:mi, vrhich'you cite, '-ould -have to be reversed. 

'. ' 'I am unable 'to agree with this -conclusion. • As we stated in the 
McCullen's Mil^ memorandum, "The physical relaticnshiry.of-tbe .lumber, to:,,;,., 
the nroduction of the goods ̂ reduced for interstate 'commerce ..•'by the.:farmer 
does not ao-near to .be as close, and immediate as the relatiorship between, 
for, exam-'-̂ le, the machine parts and the, goods rroduced by these machines." 
This distinction which .was a determinative factor in reaching- the conclusion 
stated in the McCullen's Mill memorandum '̂oiild appear to be.-"equally coh-''-
trolling, in-the situation you p.rese.nt. Thus, it apnears' that there is -a" 
close and immediate relationship between the distinctive heating apparatus 
of T"hiGh the tobacco-curing flues are an essential '-art and; the flue-cured 
tobacco nroduced for interstate commerce by such heating 'apparatus. Accord
ing to a descrin-tion of .the process by ''•hich'flue-ciired tobacco'-i-s 'produced, 
contained in. Circular No. 249, United States Department of Agriculture, "' , - , 
pages 6-13,, "'hich, we have, obtained, from, the 'Economics Branch: ' - "r-r.:, . •-.. _̂  

.- . Flue-oured .tobacco gets its name from the distinctive '•' "' '.•'.-'• 
he'a'-birtgapT̂ aratu's 'employed-:in-"the cur-ng barns'. ''This •','• 
consists 'of fireboxes '-ith large iron flues to give '" • 

'. •; off heat. The fireboxes onen on the outside of the 
building and extend about 6 feet into the building. ~ , 
They may be made of stone covered with sheet iron 
or of brick arched over. The smoke is conveyed 

' : A • through an iron flue ê -tending .from the firebox to the 
far side of the barn and back, with the exit on the 
sarae side of the building as the firebox and somev/hat 

"""' higher. Most of the heet is given off by the flues. 

The use of flues would thus appear to be essential to the prod
uction of a distinctive type of tobacco, naraely, flue-cured tobacco which 
is different from fire-cured, air-cured or sun-cured tobacco (Farmers' 

: ,, ,• , ' . .- .- ' ', v; .fy . •• y •-• • • ' • '. • ' • 
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Bulletin 523, United States Department of Agriculture). As-you know, tbe 
Tenth Circuit Court of Appeals stated in Walling v, Araidon, 153'F.-(2d) 

• 159: • 
. • . !'•' .,t;s*jj • • , ' : . y i ...-•y- • , . -' " '. , , • - , . ' ' - -- * «-, ' --• 

• .̂-̂  The sand is not processed and does not become-a.-part -̂ t)i-:,"s|iW 
of'the maufactured article but it is a,necessary '-'••;,. î-* 

' •' dif''' **- st¥^plement to the equipment with which the manufacturing 
process is carried out and it or some substitute , ; .,-:»!:..j|['*'A'i 
therefor is neces.iary in the oroduction of the^ iron - •y^ i>:%.y 

• , and steel products manufactured by the Colorado ..̂ .̂  .^< :i|-
Cornoration. 

Similarly, in the instant situation, the flues constitute a necessary ..:A-,,:„: 
supplement to the'distinctive sheeting apparatus -with which the curing ;, --„' 
-r̂ roces's of the'tobacco is carried out and^ the flues or some substitute.^ 
therefor are necessary in the'•nroduction of flue-cured tobacco for., 

.- connerce. For the foregoing reasons, I am of the opinion that the pro-. 
duction of tobacco-curing flues from sheet metal for- subseouent use within 
the State in tobacco barns '"here tobacco is cured nrior to marlceting.in ., 
interstate commerce is necessary to the '-reduction of flue-cured rtobacco 
for commerce ahd as such is covered under the Act (Walling v. Roland 
Electrical Co.. 326 U.S. 657: Armour v. l^antock, 323 U.S. 126;.Kirschbaum 

, -v. Walling."316 U.-S, 517; Clifton v. E. C. Schroeder Co., 15.3 F. (2d) '.'. 
"* 3^5 (C.C.A, 1 0 ) , cert, denied, 6 Wage Hour Cases 63, Willing v. Hamnor, 

64 F. Sup-. 690 (W.D.Va,); Walling v. Amidon, 153 F.(2d) 159 (C.C.A. 1 0 ) ; 
Claudio V. Sobrihes" de Pertilla. 8 ̂ ,"age Hour Rept. ,776 (P.R. 1945); and 

- Bicanie v. J. C. Campbell Co.. 8 ^age Hour Reot.. 589). ....,, .-, : , ::.̂.- .-^y.. 
, . . . - ' , - - - . . J. , *, ,,, '. •' 

H. n,.-!-:,, j,̂«„». In connection vrith your oninion that if .coverage is to be asserted 
,,,..,,̂ ,'fnth:-:'instant case the ruling in the McCullen's Mill memorandum cdncern-
" ' ing the production of lumber used in the construction of tobacco barns . 

would have to be reversed, it is to be noted that coverage of the Fair'^ . 
,j. Labor Standards Act has not been asserted .by the Adrainistrator where em-
j..'.'ployees are engaged in producing goods used v/ithin the .State Of production 

f̂,.,. in the original oonstruotlon of buildings used to produce goods for , 
commerce. The .facts in your case, of eourse, are clearly distinguishable 
since they do not concern the "-^reduction oî gO'-̂ ds for use ,in the original 
construction of buildings used to nroduce goods_for .coramerce but rather^ 
concern the nroduction of•equipment parts for machinery used, to^produce 
goods for commerce. The Third Circuit's decision in the McCrady case and 
the Tenth Circuit's decision in Clifton v. ?.. C. .Schro-sder Co. raight :; •> 
require a reexamination of tho McCullen's Mill opinion, ,,, 

•-•,j. 

, .«•:^^ s y r t - t m . hy^,^/,^y , y ^ n.̂  ' i i f ^ P : P i p - y 
• ' hix^fyiH te^^ii^^J. i i y " ,'r "'n.'hM'^^ ' ^ y ' p ' l 
' i y I- * W.vl •., "- . t t • ' • ^ ^ . ^ . i K - » « . *•' <y 4.-

ii^-'*^ V""'^^:^' ' ^ ' ' ^ ' •^^ '^^ ' 'y^ r t a i - u ^ ^^ -Pi'y Z ^ 

y-i^^ii^^iiTt^^ 'f.-y'p^--my'̂ P^^^^ y . P..̂ ^ 

' • y , • Pfy' -*!4-".- \^y-^ii,f>4zi,t 
bymuf̂ -.-iim ry b- .-y.y^PPi. 

*^:- '̂»,.:v(^v\„;,^.:„^-'_tiJ! ^ '"T*^ -y*- "̂ •̂ •̂--
'^f-- '^'p}.-9iii-4ybfmu^.,:if,y^y\-.. . . .^iPy... i - ' ^ 'y -^ ' i ' ^ /^y^pi : -m '^pX %-^ 'yy,yyT^y 
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Jaiaes M, Miller v 
Ref ional'Attorney -:A; ': •• 
Minneapolis, Minnesota -,, ' 

Harold C. Nystrom - " " 
Chief, iiage-Hour Section 

LeSueur Concrete Block Company 
LeSueur, Minnesota 

SOL:AS:FtJR:CTN 

August 28,' 1946'• 

:-,Reference is made to your memorandum dated January 14, 
1946'> requesting us to advise you whether we agree with the opinion: 
expressed in your memorandum to Regional Director Hill,'a-:copy. of,..; 
which you attacb..--,.;.-; ̂  ,,, . , .'i' • •'. A A :-- --;;.• 

-. i t ' -Ai: 

It.;appears that the subject firm manufactures tile..usedr,.--
by individual farmers for - draining their properties^. All raw, .••/ 
materials used in such manufacture are obtained'lobally, and hone.,..:•., 
of the tile and blocks is shipped in interstate commerce,:,: Your ,,•. 
memorandum states; . . . . . . . . . 

y i -

• .Ut 

•i'fy'i^SI-*^: 

lie a^e not prepared to assert coverage as to employees. . 
who produce the tile,. " 'This -situation can be dis- : ' ': 
tinguished from those .in.ref erenoe-to' mahuf actur ing:::.. ,-, 
;Coal, toolŝ j: dies, etc., used in production for,,:' ;-'.,-:-:,:. 
•'interstate .cominerce. There the rela'tionship iS'-cloS'̂ :.,-:.:; 
-er,: ::'The ,principie.s .expressed in Release -A-14 do mot,,';-;.:.:. 
apply as the:tile is .not incorporated'into-'an -instru- y -
mentality of , inters,t'a-t;e commerce, " Rather-the'rprobn-i'; •,-.i., 
lem presented is analogous to 'tl: at'arising'where,:-"i -.Ar:.::. 
building blocks are produced for tise within the-: •i-yyy-.iy: 
state in the construction-of a building which will be 
.or -is presently used-.-to. p'rOdnoe good's fdr in-ber- .,, ., 
; s tate. •'Commerce,*, -'^•.bliibi '"". ' ' - - ' ' ' 'y''y n:: l.i.-,.•••;-::; yiii. 

A-I:':: 

''py 
-/-I 

r-i .A." r:',iQa th%'basis. :oi^.:t|re-''f ac-ts.spbmitted',^-wW- are:,'unablB;.:tc!;::;; 
agree wi.th. .the cpnclusion "stated in your memorahdi'mV We ,Qanno.t.,;-:r. '.A 
upon -the. -limited facts ' you submit-,' perceive any ;.5:ignifi!carit^di'ffer- '1 '~ 
ence .betv/eerî  the. .case y'o.u put'"'aiid'-that-presented by,-tbe manufacture ''-' 
of mine props 'under .t^'e 'cbndi-b'ibns se t bu t in Field.Oper at long-Bulle
t i n , Voluiue Â , No, ,^2, 'page--2,' See, a l ib j '^felling• v.: Hawnerj..:64. 

.•F-. Supp, .690 .t'l'VD.'V'a,), decided'-.Biibsequent to the-date , of your .memoran-
^diim. ,-Cf. ..'J /̂|Liling v . -AmixloG, 1'53 F.:( 159 j Schroeder v. Oi i ftp n̂^ 
15'3' F';(2d) , 385; Reynolds v. Sa l t River'Valley,-^Vrter Users Assn., 143 
F,(2d) 863 (C.C.A. 9 ) ; Phillip's^vA^MeekerrCooperative Light & t'pwer ,'.„. ' 
Assn., 63 F.Sufjp, 733 • (Sinn. ) . - 'The''general pr inciples of covArage 
outlined by the Supreme Court in Armour & Co. v . V/antock, 323 U.S. 
126y,.,and Roland EleOtrical Cb^" v^: i fal l ihg/ 9 -vage Hour,̂  Reporter S9, . 
would also appear. to support the eonclusion that the su'bject's-opf ra
t ions are necessary to^ production of goods' for cotoierce,. within the 
meaning^iof the Act,' "'P-' '.-•'•.i ' .'\,-. ^ n .: ' ;: • y.-y •? -• • " 
P-brn.,-y-- ':. y . l ' ' ' i ."•' A''"'' •'••'^"••.;;oq .,.[<• .. ,v/;t a . i y i - ' y r i P i ' l iiy " " '•, 

- 14 *. 
" . * _ ' • ' . ' - • * 

• • -i..ty't.^'P''ii.wfi^iib'^'^>ii^ia^^ 
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•.;ifi'o^?:•^J•LliJL^»l..^rtJ.liii.u«.a»•|lLJiiiJ^l.s.;..;^.i;:^^ 



;•:..':-..,, ':^-*#4:«iy.^3i(i|,jti' ,' , 21311101 
201 

Irving Rozen ^^iJiiiSi r..'-Pb- i 
Regional Attorney " "'Pi : y^i ' i i ' ' ' - .',' ,.,:' i SOL:NHsJL:FH ••,•'. ' 

' New York, New-.Y-ork A'-" ' .;" #!'-•••-• . : ' • , . , ,-
- ,' " Augu3t'28, 1946 

Harold C. Nystrom ^ ' ' • :.y.-.,-,•• ;,• ;•/. •.,' 
Chief, 'viage-Hour Section ' ' ,£,.,._;-,.,..,,/ ,.,,._ ,.:.̂ .,.,,.'.̂  '*»xdl;' 

Taca iiirways ' • ' , •̂ {t«q!wO fe/.i'-.; y - - - 'ii- - y y y u y 
• • ' - . " ' • • , ' ,, • • iii-i . • : • : . : . r v - j y y - , / 

- •. • . , y • : • • " . • ' , » . • • ; , . , 

This will reply to your memorandijin of February 19, 1946 
requesting an opinion--'as to the applicability of the section 13 
(a)(4) exemption to employee's of the subject company*,' It; appears ,::,'.: 
that the com.pany operates an air terminal in Florida and performs .-,-:.. 
the usual services for air lines in connection therewith-, :• si/hile -the.,' ;-i; 

. company itself is a Deleware corporation it is directly controlled 
by a Panama corporation which you state does not do- businefes in 
the United States "except that its planes'land and: take off frat-the. .; -i^ 
Taca terminal."" ::.- .i'-r y - y .-.i-,••-y-sy. 
- •- . •' -*»-»r« •'i:.-i. i -. ;.: '.:-. -yi , ; , -, • -:• :• 

You refer to a memorandum from form.er iissistant-'.Selicitor-,- rr»f. 
Poole to form.er Regional Attorney Reyman, dated July 18, 1941, v/ith 
regard to Air Lines Terminal, Inc., in which the,opinion:was ex
pressed that a "terminal company owned and' Controlled by several 
carriers by air which operates facilities and performs services in 
connection, with' the transportation of. property by air" Fould be ex-

. empt under section 13(a) (4) of the Act, - Since the parent, .rdr car
rier in the instant case is a fore ign corporation:-while -yie. parent '" ,-
air carriers'-in the Air'Linfes"T(rminal opinion v/ere dome'stic air 
carriers you appear to have-some question as; to whether-the latter 
opinion is con-trolling*' ••i ' : 

» » . " »i;:.si,.. .̂  • •• .- , - - . • •• • i .-ri • , . : I y • i 

' k s yOTi know, Title II of the Railway Labor -Act̂  (45 U.S.C. 
181) provides that "All of the provisions of sections. 151 * * * 
of this title are extended to and shall cover.- every- common :carrier 
by air engaged in interstate or foreign commerce * * '**'" (Emphasis .' 
supplied). Section 182 of title 45 prbvides tha'tsection; 151 is 
applicable n-to said carriers by air -*"-** in the same manner• and̂ '**-"':-;«s> 
to the same extent as tho.ugh such carriers * "̂  * were specif icalljf'' 'i^'.%l 
iricluded within the definition of 'carrier'' * -*«"* irt'section'l51." y ' ' : ' ^ ' 
Section 151 provides that, "iThe term 'carrier' 'includes any.*"*'-* •-•'?-• I--:: 
.carrier by'.Tailroad-subject to chapter 1 'of Title 49.'"', ' T.itle"-49 •••'•': 
section 1(1) includes "The transportation of pas'se-ngcrs pr property • '• 
-**" -**:•>''-from "o,r to any. p-la:ce- in the United State-s-^ to' crh from- - a- vf ore ign"';-' 
country,", but 'only'' insofar -as such transportation •-*;• -̂ *- takes A---'-..'- y . / ^ 
place, within the.Uni.fc.d'States" (Emphasis supplied),./'" ' ^ A * 4«»VA-̂ i. 

• - -- ••'::-:*',,-•-£ j.ia» • i -;. ' . .1 . r- ,."••.,'. •• •:---4' «,'••-• -
^ y. ,, . .„, .,•,,;•.,,,A , _ . • -- - ----- ' I - y .-••.-» tvafe?:-.^tl.-

-.",, A6-cdrdlng'"to ,'inf orrontion -received from''o'-ur'/r/ashing'toft-'- •-•','--'•'.>'-
offi'ce we ;under,,s,tAnd that,they have''btJen "advised-by---the-'I-n--feer-st'a'tê *-'''»A 
Commerce Commissi'pn that a similrr problem has aris-en"i'nAtK'e''c'd-Se''--'' 
of Canadian railroads which cross into the IJnited States,' arid that"'" ' 
the Commission has taken the position that to the extent that slich'' -
railroads operate in this country they are subject to the Commis
sion's jurisdiction under 49 U.S.C. l(l). It is our opinion, 
-therefore, that to the extent that a foreign air line operates as 
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a common carrier by air in the United States it is subject to Title 
II of the. Railway Labor Act and hence is exempt under section 13(a) 
(4) of the Fair Lfibor Standards Act. In this connection, v/e under
stand from our Aashington office thpt Mr. Cole, Secretary of the 
National Mediation Board, has concurred in a similar conclusion re
garding another foreign air carrier some of whose flights are 'sched
uled in the United States, 

Accordingly, since you state that the air line which con
trols the subject company lands planes and takes off at the subject 
company's terminal v/ithin the United States and presumably acts e.s 
a conim.on carrier ,by air;, it vrould be subject to Title II of the 
Railv/ay Lnbor iict and would be exempt under section 13(d)(4) of the ', 
Fair Labor Standards Act, If the subject company is controlled by the ' ,' 
air line and performs services in connection v/ith the trans
portation of property by air it v/ould likewise, under the opinion , •,.,..'. 
rendered by. former Assistrnt Solicitor Poole, appear to be exem^pt I ' l ^ . ' _ 
under section 13(ai) (4), '̂̂  . ;-:.„--. ;..̂,.:̂,. ,̂.., _„__.,_,:i.fe4:'''̂  

- • . * J^'"ff^-^ *̂ ' • A A *̂  — A "•;;},'• J,'%'AV •'' 
. '•(•" A •'. ' • ."• - -. yi,- ^ y- '• P̂ , , . '• y ' y ."Jt 'it" ̂  r ?': .• - - • ' •,...;•• 

.• iyiai- : 'htano' ' 'y ' . •''•y •. y y / " ' - • ' . : ' i ' ' - •yy ."—-, •:' 
,''§tlt -iit'lii? TS' ,.-,.'•: 
-• "• ' As requested, the correspondence with the National .Media-Ai',* 

t ion Board i s herev/ith returned, _ ^'^-*^-I. M';Af:j'-•7:!'̂ ''fî '-S^" '̂-,*-?''"' 
•v. : . v •:. , .- -,- •:•-,:.•,,-,••- ,-:'̂  • ' -, • - '" .'^'"'^^•''^ ' ̂ 'pif"̂  ' p'^ ' ^ V ' r - i 'y l lys i ' i i'-'' 

' . - • ' ' • . ' : . - ' , ' • • ' ' • ' , ' " • ' • • " ' , " • - » ' " • , • • • ' ' 1 

A t t a c h m e n t s '••',' ': ''• ;--i,A-'.-',;' •• • ,, ; • -••. ' ,',' :-- ,' ,-» 
'-, ' • ••- ' Al,:.: , - - .- ^ • ,-- ,.-; • •: :.- ':•': 

f 

- - • \ - - i , } : 

- A i i y i - ^ . 

' i ' ' i y ' - i i y . P P i - y ' ' ^ 

-f'SfA-f;-:;•:" :. I H ' 

', ' ' / , . : l-l- ,v!:'A-: 

y/S 'yp: 
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George A. Downing -' -
Regional Attorney 
Atlanta, Georgia' 

Harold C. Nystrom 
Chief, '?,'age-Hour Section 

- 21 AC 205.22 

.. SOLiFURiUffiT 

.' -Au,5ust 28, 1946 

'3 "if 

.* *-̂ -̂ *-

y ipiy. ,"•;••.-

Piyib^y ^rP 
sA,?.:'A • *• . i%- . , 

::i,K^*i,:: 

Flowers 'l\''oodworking Company '.,, ' ' . A.'. 
Marion, South Carol ina ': : ' "1.* p-ryijui-ji/ip' irriy î-.., . r ' f y m ' . : y y : 

'^i^ii''ir'P-'-y 'l^iyi.l 'yi:^.''ppr^ P'/-•bi% ' ' 
•:•-••„• ^ [ 'y ' " ' . '"••"^•iy3,i'.'y^:$2y. b P y ' i p r P y y i y y , J^ i^y'b '• 

• This will rep'ly to your inquiry of June 24,- 1946-, concerning 
the applicability of the Fair Labor: Standards Act, to-employees "enga?;ed 
in producing tobacco sticks, all of which ..are used in the state of pro
duction'- by farmers as a means of supporting or- staking green to'oaccp 
while it is being cured in .their barns. The sticks, v/hich are used from 
season to season or until they become broken or worn beyond usefulnes.s,: 
never leave the state but the cured tobacco dees." 

TTe concur vrith your suggestion that the problem presented is 
substantially similar to that raised in the, Yadkinville Roller Mills file. 
Coverage here may be predicated on 'the game authorities oit.ed in my memor
andum to you of this date in that case. 

. . . -1'. •.-• 

• , ; T : , : ^ , , \ . , 

A i--*•••,-A 

ii 
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James M. Miller •* ' - ';' 
Regional Attorney 
Minneapolis, Llinnesota 

Harold'C,.Nystrom 
Chief, Wage-Hour Section 

J, M. Olson Insulating Company 
Fargo, North Dakota 

w'v,,,,,. 21 AC 101,622 
-y' . , 21 AC 408*1 

408.5 
1 '..., ., 409.91,"" 

. • '"-- S0L:V0T:JL:FH 

-^ ' •^y^ ' ' " ikd^s t 28, 1946 

«!.'!2CtA isA::'y/i;"-:'£:"A-"' • / 

j^ 'Y'- '-y- ' '^/i ' ' .P 

Reference is nade to your memorandumi of February 7, 1946, '• 
requesting an opinion as to the coverage of employees who install 

•; .insulation in h-omes, schools or churches outside of the State v/herein 
.. their employer has his place of business. You suggest that for pur

poses of this inquiry v/e assvim.e that this would be the only basis for 
•- .'.coverage, i.e., that the em.ployees do not participate in the loading, 

transportation or unloading of materials. You state that there would -.' , 
appear to be two grounds for coverage available; first, th.at the v.'-ork 

-., is done pursuant to an interstate contract of sale, and second, under 
, ''--'̂  th's principles of the Jacksonville case, that the insulating material P . . . : i 

'A---' does not come to rest until finally deposited vrithin the walls of the • 
A, , structure as 'the Ultimate destination intended from the rao'meht the ^P-'^i 
,:'' interstate movement was initiated, . y . . .. • •'- ts, 

- -5 • -̂'•'̂ .•.i--y liy.r'i'i . "3 .^^ i-PP/r^ rtiyi^'..y-ry^ • - , -

The problem presented in your memorandum is similar to that 
submitted in your memorandum-of September .6, 1945 requesting an opinion 
as to the coverage of employees of-roofing, sound-proofing, insulating 
and painting contractors. As indicated in ray momorandum to you of July 
31, 1946' in reply to your earlier memorandum, the v/ork in question cannot •' , 

y ^ ^ . properly 'be termed "installation" as that .term. is. used In the Legal Field ,-
Letters (Nos. 74j -80, page 18; and .83, page 6)'. Accordingly, the' insula- ' • 
tion work in question v/ould not be deemed installation pursuant to an 
interstate contract of sale, within the meaning of the legal field letters. 
Nor would coverage appear to exist unde.r the principles of the Jacksonville 
case. Where the v/ork in. question is considered construction rather than 
mere installation "the materials ordered from outside the State have been 
deemed to come to rest at .the construction site and commerce has not been 
considered as continuing dur .ing the actual construction process. Under 
the position s'Uggested by you construction employees wo'ald alvrays be covered 
where their work in the construction of a building involved the handlin.g 
of materials received diroctly from,another State.. The Divisions are not 
yet prepared- to assert coverage over cons-truction employees engaged in 
handling material: received from-.out-si-i'e the State.-icrhere the sole basis of 
coverage is'that they are handling, suoh .materials in the actu.al process 
of construction after arriving, at. the coristr'u ction site, ' -j(f'''<s,„r-v''• .,'---' 

' • ' t t ' ' ^ ' P y - ' ;^A,. • • i ? 2?-,E. .-; -JC •• ,,,, 

. / y . : : -The s u b j e c t , f i l e i 5 : r e t u r n e d herevvi-tiij:ji;sj •'m'Al'̂ ^-..A-'̂ i!;,! v-- '- '--,J •~'-, 
•- " ^ " i b o i r i i f , ' ••: • i.̂ 't̂ .:?;'̂ ? i-;;̂ :.:̂ :!̂ )̂'r̂ i:̂ ;-̂ ^̂ jj/j_,'.7 î̂  • _ .• 

y.y;itXi^iyff:tmi.A. .y.S-"-:V,:iP"py.. y 'r^'^'Hyi}! %sP%i:-m ' p y n ' ^ 
hment. : 'Jiiy'-s'hiy-.yi: y-'itiyiT. P:,,y ''P'"^^ 'y'liptP'''' -̂ PifiP -̂r'f̂ -,},,,': '•'A'*c:-tb:; '" ' j^ttachment. : 'j:iy''S'hiy-,p.4;y{Hiiyy i'*' 

( F i l e ) ' • • -yi^^r 'ni^t^: .y '^^^.y,^%yy 
""•iPtiP'•^••i"f^ :}•. 

-•* y.f : 
* t • » * * • 

• y . y , 

'•\:A :/-*-?. . ^P fT-T. 
•'^y-Px i 
. . . • A y ' . ^ A . 

V >.U 
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Regional Attorney , .'•. 
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Harold G. Nystrom 
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Sobel & Kraus, Inc, 
1204 'lTashingt6n Avenue 
Bronx, New York " -
F i le No. 31-814-14 PC 

• : , . . . . , • * -

,'• • ' ' ' .yi/: ' , , 

ymrpb,. 

21 BJ 402.4521 
21 BJ 402.451 
,21 BJ 403.4421 
21 AC 408.5 

SOL:VO¥:HH 

-r-^y aE"'*-' 
• i - * ^ •: ' f fr ., _ August 30, 1946 

*: J , , 

This lA/ill reply to your .m.9morandum of June 10, 1946, in which 
:you request an opinion'regarding -bhe applicat ion of the 13(a)(2) exemp-
. t i on to employees of subject firm which is engaged in the fabr ica t ion of 
sheet metal and roofing in connection v/ith the •a l tera t ion and repair , of 

,'old buildings, and the constrviction of nev/ bui ldings. 

The inspector has stated that i n fabricat ing sheet metal , s t r ips 
of the material are cut to a pa t t e rn , bent and welded together at the 
p l a r t . The s t r ips of sheet metal are then transported to-tho building 
s i t e v/here they are ins ta l led as part of the boating un i t . The firm also 
constructs skyl ights , flashings (metal 'strips affixed where walls abut 
roof) , loaders, gutt3rs -and vo-ntilating ducts . Tho firm uses such 
mater ia ls as f e l t , p i tch , asphalt , p l a s t i c cementj slag and rubberoid cap 
sheets in - th i s •typo of a c t i v i t y on 'both old and now buildings. 

' I t appears tha t , a t tho present timo, about 14 percent of the 
•f irm's businoss is -d'ariVOd from "sales" to factoirias, warehousos and whole
sale: o s t ab l i s hluf^nts; .r,;bout 30 porcont to theatres ' , •chur.chGs, largo apar t -

rment housos and r e t a i l business proportioSj tho balance to nev/ construc
t i o n and small homes. You stdte t h a t the firm-employs 24 parsons, of v/hom 
two are ongaged in fabr icat ing shoet motal,-; nine do outside vrork a t tach
ing and i n s t a l l i ng sheet irietal i tems, o,"fcc., ten do roofing work,, two are 
truck d r ive r s , and one i s a bookkeeper. Occasionally, tlie emplojrees 
engaged in outside shoet motal v/ork perform fabricat ion ivork in the shop. 

•(-••'' • i.-.yry I t i s your opinion, aftor a study of tho • .available matorial on 
tho subject , t ha t the 13(a)(2) exomption i s inapplicable to tho activi-bies 
Carriod on by subject firm.. You beliove that tho xcirk pirformod should 
be regarded as manufacturing, construction and •,:roconstruction and doos 
not const i tute a "sorvico" vrithin tho moaning of tho torm as usod in sec
t ion 13(a)(2) . Furthormore, i t i s y o u r view tha t "tho v/ork performed is 
not a ' sorv ico ' v/hothor i t i s porfdrmod for an' industrici l plant or thoatro 
or a small homo ovmer." In support of t h i s posi t ion you ca l l our a t ton
t i on to Legal Field-Lettor No, 74 v/hich designates roofing mo.torial as 
"construction mate r i a l . " Hov/ovor, you stato t ha t e a r l i e r opinions in
volving roofing concorns do not appoar to havo passod upon tlio point , 
excopt a l o t t o r from Rufus G, Poolo to Til l iam M. Goldv/obor, datod' 
Soptombor 26, 1940, vrhich s ta tos t h a t roofing i s construction and: is not 
oxom.pt undor 13(a)(2) , •. ,. ,- , y . 

- 1 9 - (05035) 
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I agree t h a t t h e o the r correspondence t o v/hiph you . refer i n your 
memorandum-appears t o be somewhat ambiguous on t h e .subject and. does not-, 
a f ford a d e f i n i t i v e answer.. However,...-in another, l e t t e r . f r o m Deputy Ad-' 
m i n i s t r a t o r "^Tinslow t o E. C. Blasks of the '^Tellsville Roofing ..Company, 
da ted January 16, 1945, the Div i s ions took the follov/ing p o s i t i o n : 

--. .- . ' . ' Hov/Qver, when a firm, engagos in c o n s t r u c t i o n ;,•,':-•;•>!;;,-;. ..^•-,jjj^i;-^:;'A 
-.-• a c t i v i t i e s such as sheet meta l v/ork and tho 

_;,•/'., . ;•;;.•;,'.. i n s t a l l a t i o n and r e p a i r of roofing,^ i t i s , p e r - .--,: -. , , .A ', 
•; ••»•,;,,-.'•.. forming v/ork i n t h e capac i ty of a building, ' . ; ; . : - ;-,,• .,.. -••, :.;.••,,..:• 

..',_...-. A,-- contrac"bor. The 13(a) (2) exemption, does not .; .„.- ,;-;.,...:';::-,- -. >-
'AA.-'--.' •-••y"" ^pply t o b u i l d i n g c o n t r a c t o r s or persons en-r>,, , .^ :-:y: : •i-rrr '1 
.A .'T: ,.;•:-.'':-A-S^sed i n simj.lar a c t i v i t i e s , s ince t h i S ; type ; -,,,,-,- -j—, ._.,--: /,.,,-.-
•;»-•,-. .3.v': •-'--.•!.. of. work i s completely u n r e l a t e d to t h a t o r d i - •.;• -̂ .£,_-. - . / ' , : y . 
;:,+•-.,., • n a r i l y performed by a r e t a i l or se rv ice e s - , :... -..-J fjif-i-.->, i,,.-i-*---- • 

t a b l i s h m e n t , as you v / i l l note i n paragraph :29-:,:---,-,--.r,,,».-.-„.j.:r.t,-..;;-i(.'tv--. ,-
of I n t e r p r e t a t i v e B-al lat in No. 6. 

•::'.• • . :' : • - • , - ; ' . - - , ' , . : . . •- . • / V ^ p r -: •• :' ". :'«-.>:'• 
In t h a t c a s e , s i m i l a r t o the i n s t a n t s i t u a t i o n , - t h e . TTellsvi l ie . Roofing . 

-. Company performed sh.eet motal work, i n s t a l l a t i o n of- b u i l d i n g - m a t e r i a l s 
apd -roofing for i n d u s t r i a l p l a n t s , r o t a i l stores*-, .domestio dv/ollings,.,, ,; 

,;schools., chijrches and hospi ta ls^ . , The character- of t h e custom-3r for v/hom 
this- type of c o n s t r u c t i o n or r e p a i r v/ork v/as performed was-, doo-ned to be 
immate r i a l , f o r . t h e purposes of de te rmining the- a p p l i c a b i l d t y - o f :,t,h9,-ex
emption ( a s d i s t i n g u i s h e d from t h e q u e s t i o n of coverage_), sinco:--bhe work 

, i n ques t ion i s , by def i n i t i on . , not a se rv ice ac t iv i ty , ; , . , Tho- abovo-meri-:„-. 
t i onod l e t t e r t o Mr.. Blaske , cont inues by s t a t i n g : t l i a t ' i ' t i s , not ;mate,rial 

- t h a t only ,7. pe rcen t of tho, t o t a l sa ' los and s e r v i c e s a re tp indust t r ia l ; -;, 
cuistomers-- . '•;-. -1: - . :- ... •! /:..--;•'.>,-;A -;>•:; "" 

-'*!:*;"'-.i«iji' ' * * * inasmuch,as t h e porformanco; of, any work ;..;,•,-
.̂ ;H:J4.,<*,,T---,„ of a.-type e n t i r e l y f o r e i g n t o t h a t .ordinari.ly, ,,-".- .•-:-'- r .•-vc'i.A.-.'̂  
•••Pihy'lP^ti • engaged- in by, r e t a i l or- :service .estab-li-simBht,- :-.-;].•-:;•;•- A-'.';-' 
' ^ - " .such as manufacturing o r r e c o n s t r u c t i o n of -•;:--, /A, ,,.,,--,•-,-..:„A-..; .-

,b i i i ld ings, , v / i l l * * *; cause, the s e c t i o n 
!.iitf?.: : 

y^i i^/ : . - . 
P l ' ^ ' l i f i • 13(a.)( 2.) 'exemption t o be-. iriapj>-iicablef,,„*.:-*• 

- • * • , • ^ - . 

'Accordingly.,, .you v/i-il ..see, : that t ho D i v i s i o n s ' p o s i t i o n has hot 
been r e v i s e d , s ince the . .aarl io.r . .expressions, , in tiie le- t ter from, Rufus G,. ; 
Poole to Tfilliam M. Goldv/0ber,-,date,cl Soptember. 2.6,, 1940,,, and i n a,; memo-;, 
randum from t.h.o' A,ct,lng A s s i s t a n t S o l i c i t o r t o t h e n Regiorjal At tornoy • . 
Murtha regarding'Piir,itan.',S.e,ryice-.Company,, dat^ August 2.6,. 1941 (ho ld ing 
'tho' 13 (a ) (2 ) exomption inapplicd'b'lo t o companies "engaged i n in su lax ing 
b u i l d i n g s , p r i n c i p a l l y . home-S*" a l though t h e basis, for.;Covorago v.f.s 
ques t ioned) ^ . ; ; A ' , . , ; ^ . / , ^ ' , ' ' ' ^ ' ' V ^ ^ ^ . p ^ y ' 1 - 1 yp:-ipPi,^l- . - V ; , ' •yi . ..y y i yr̂  • 

.':'.-."'••..•..- Since,'t'b©'.. axemptio^n w i l l not bo applipa,blo--in. tlio caso of, sub-
j .ect company, i t does .'hot .appear..-fc-o IDO nocossary t o ,anrsi7or any ,of your -. 
'supplemdntary ques t ions ( o . g . , v.-hother a' bus inoss f irm incl-udos rp-tail•• 
s tor OS or t i i e a t ro s ) prosontod in your momor andui'ii. 

A-Ji^e.y.. „ - ' , , • 
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Mr. 'Walter J . Rale igh /-'"-i'•''•'•"' AA'A. ^ :'- •: i-'i 25 CD 402.2111 
A s s i s t a n t S e c r e t a r y A,, "' ,••',• " " • ' ."' "-'f .e.e-*? 
P r i n t e r s League Sect ion ' .t^/5'-,S0L:VafJ:FG 

"New York Employing P r i n t e r s A s s o c i a t i o n , Inc,'^^^'"-'* '•*''-"--
461 Eighth Avenue ' ':', ': - -»" e-7 -̂f-rfiy- August 16 , 1946 
New York 1 , New York i. • y . P y ^ ^ycyyi 'p fy-^P .^T' - i . - ..-. 

Dear Mr. Raleigh; • ' ^ y ^ ^ i i y r ^ i y y ' y - y y y y y r ' y y y P ^ ' L y / y y y - . 

This w i l l r e p l y to your l e t t e r of Ju ly 51 , 1946, r eques t ing an 
opinion as to whether a bonus paid pursuant to a plan proposed by one of 

, your members must be included as p a r t of wages fo r the purpose of comput
ing overt ime compensation under the Fa i r Labor Standards Act . You s t a t e 

'. t h a t one of your members proposes to pay to h i s em.ployee 2 pe rcen t of h i s 
monthly s a l e s in excess of h i s monthly break-even p o i n t . The amount s e t 

- a s i d e would be d i s t r i b u t e d to the i n d i v i d u a l employee i n the same r a t i o 
, t h a t the i n d i v i d u a l wages bear to the t o t a l v/ages fo r the month, ; 

• As s t a t e d in r e l e a s e A-13, a copy of which i s enc losed , where 
an employer promises , a g r e e s , or a r ranges to pay a bonus, the amount of 
which may be f ixed o r a s c e r t a i n a b l e by the a p p l i c a t i o n of a formula, such 
bonus i s cons idered p a r t of the employee's r e g u l a r r a t e of pay for p u r -

y "poses of computing overtime compensation. The word "a r ranges" as used in 
the r e l e a s e i s in tended to apply to a s i t u a t i o n v/here bonus payraents are 

~."not n e c e s s a r i l y based upon an expressed mutual agreement bu t upon custom 
.•̂ " and p r a c t i c e s u f f i c i e n t to imply an u n d e r s t a n d i n g . Although i t i s no t 
^ p o s s i b l e in the absence of s p e c i f i c d e t a i l s t o m.ake a f i n a l de t e rmina t ion , 
*- i t v/ould a p p e a r t h a t where, as h e r e , the contem.plated paym.ents a r e miade 
, r e g u l a r l y and r e c u r r e n t l y , and pu r suan t to a formula, such payments should 

be inc luded in determining the employee's r e g u l a r r a t e of pay. 

As you virill n o t e , hov/ever, froffi the r e l e a s e , i f the bonus d i s 
t r i b u t e d to the employees i s based on a predeterndned percen-fcage of the 
t o t a l e a m i n g s ( i . e . , both s t r a i g h t time and over t ime) of the i n d i v i d u a l 
employees, no a d d i t i o n a l overtime need be computed and pa id , s ince such a 
bonus i t s e l f inc ludes the payment of both s t r a i g h t time .and over t ime , Ac-. 
c o r d i n g l y , i f the method of d i s t r i b u t i o n desc r ibed in your l e t t e r i s based 

.', on the r a t i o of each i n d i v i d u a l employee 's t g t a X v/ages (both s t r a i g h t time 
•' 'and over t ime) to the t o t a l wages pa id to a l l employees for the month, so 

t h a t each employee' s share would be equ iva l en t to "the amount he would r e - . 
" ce ive by applying to h i s t o t a l eam.ings the percentage a r r i v e d a t by d i 

v id ing the t o t a l bonus d i s t r i b u t i o n by the t o t a l monthly pay r o l l , i t 
. would no t be neces sa ry to pay a 'dd i t iona l overtime on -the borius payments. 

You f u r t h e r i nqu i r e whether the dflroioyer i n ques t ion may e f f e c 
t i v e l y r e se rve the r i g h t to drop the plan wi thout '."nage S t a b i l i z a t i o n Board 
a p p r o v a l . Since t h i s i s a mat te r which u l t i m a t e l y w i l l have to be decided 

' by the Wage S t a b i l i z a t i o n Board, I sugges t you get. i n touch v/ith the Re-
. g iona l Yfege S t a b i l i z a t i o n Board, 165 'jiest 46th S t r e e t , New York^New Yprk, 
' f o r d i r e c t a s s i s t a n c e in t h i s m a t t e r , .-,••- ' .•- '•--•.-•-.; -_ :^v''- "• 

- • • • , " ' • ' • .i 
, ' - • . , . i • • . 

• ' • , • . ' • ' • - , .1 -• • 
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' I t r u s t t h a t t h i s information w i l l s a t i s f a c t o r i l y answer your- ' 
i n q u i r y , b u t i f you have any f u r t h e r ques t ions in t h i s m a t t e r - 1 sugges t 
t h a t you communicate v/ith the r e g i o n a l o f f i ce of the Div i s ions loca ted a t 
341 Ninth A-venue, New York, New 'York..'" :sî '̂*f*-**m <. ,, 

Very t r u l y y o u r s , 

• ;,.,••;,•••• -;,'•;-,-• - • -••'•: 'i''.'y .̂ ..'̂  . i. • - yy i . y . i ^ f%lS.i:'i • 9 ' ^ .*tm^ 

P A I ' I - i 'P • -: y y- - y y y ' , » • # ^ , : ', : P y . i ' y . i / ' : / • ' . " •-

-;:'--A; - : i : ^^ . y „, . ' Thacher Winslow 
" - ' • ' • - ^ U i a e ^ f k % i ^ p n^^H^^ Deputy Admin i s t r a to r ^̂  '- : ' . 

Enclosure" *** ^«SfeiiW*.'1 " * » *i«>-f.i!'!s ^ Sini^.t,*50"»f*iy 

•i-f i m l q •r%ii»s:'--4f « o f 1 ^e i i ^ f f im iPtJ in t f m »t!r'«n *l#cpn^ j f * l% N » b * ' l M r m t 

.A.--;' .;•-<, , AS i P "̂ V •*fd':'_''s,.^'Sf'».*il ^'-JSOX f l l ^ff SSS5?- %sv**,f ed f*«Sfe*% 

•ft-i %'•- •*.' V • f id* ) * »g.i»o--'aii^ s:V »,WJ«- ^ P - . v ^ t y ^ " ^ y ffl 

î  f l© * * -̂ a •*-!---{ifiii i- f•!•tuiJ(»^ fsi-^^l. jut-ftitjftis-

- ' • : • ' J ^-8-•. • ' * - .ifrU «r . - ,ic( r l + - ' «trfj? 
'•to'J 'fto- cJ t--i#« • « « R f a f w l - i t - i t * ){:|i/ »'»is«« 

j ^ 1.' Biif lt ,n.il*-:i'*R? t?"^ • i ^ . - ' ^ ^ < i l l l o «<?««« e i u •tiel«<,6. I*«J"^ 

• • • jr& o i bf 'M^^iHli '^ '%» X' jL. 'T. l t t ip^ t ,«r«l>*&|^Xii» ?•«-» s m w l ^ e t s l - ^ j 

"••'A •,••'•'". ,;-l:iN>a «»-'ss!0^*'e,,'t t«''«1:«f**''j1i'n/«r '̂ •r, * -̂ -MtJ .>.*(>•§*« m-^t-jii:*! *mf •, 

• y-i*—,^. L-ita if£:-*H*< » ' . ** '^-* v > r t»« ' i ' - •«! > v - i '«'lNB-*i'sli 
-•" t»w1? <"• .^tJ?;.-^ rftt '̂  «-*' -^>Ti fci*f!ir>1t «.^'* 1 ' ^nllr"?'^(.I 4S, 1̂ 1 IKK 

A;-,'._..»f1'' , f .-̂  Jl'^ .^. lE^ ' '^i * ' «? ' " i .jfutt*-*^-* n * - î-y . j ^ i ^ ^ l 
,•:•••••-'••' ;. :f* i«,̂<vii!<» :• f ' i - ^ ^ " - y , '̂ Os' '"^r-Vlf^ l- ** •iP'' y^* '̂ •f" t̂W"!® 

T-f+tist : w f t <%^Mc i!idt,ty."''yy •'••'* n l »-*.fiOC ^ t r f f r % \ m pi* t'Vf"*9^J 

tm 1'- fWK. i^ f f1 t - I f f ^'fc* .ta^ »f«»tfeRĵ '*S. -^n-^jJ ^ | , i * t.-^* ^# 
? n i ' * * ! * vVtr . l - ' ''•f f-t -^flri-^oJ"*" M"'•••r *.•< ̂ ^̂  « .-<» r*̂  

• • -» w H - t e b ^ ' t i f l . . •* y n.-* *# f " } ' **o ' ' '-* ' i t ' -

« ,?'*'\ eM*^*-?* ̂  '»»<v«mt -sl *y y * .-sT'**'̂  yir'*-»-*p'l3 r*-- î n 
n< i '-•i.'i'i^/*tr -..df r ! "K* ii***>-<-"rpt' ©-• '*»*riSN!:i r i ^ j t - T t f * »•-"-'Vf I ?n» 

X «fs<f*-% " f r i l l ' ' - * - - , ' v:<^t^ "-^tTC* -% * * « r t H 4 ' f v « j r t**i8»S K * 

', • - ' V ' ^'*«-". * ^ l ' a i 1N.< " J ' » <^ •* i e r H f o ? * ,»^'' '•»f"5''-rs .4' ' l f fr i^.-^M . 

"- .22 - - " : - 'r^ V ,-' " (05035) . 

^..,Aa^iMpM&>i:%i{„y... .__ ..JHjittvSm, 



Mr. W. C. .^olly .,,,. , ,̂  . 
D i r e c t o r , Serv ice Department '.. I. .'^ * 
Pennsylvania Motor Truck Assoc ia t ion . 
Seventh F loor , Telegraph B u i l d i n g " ' " 
Har r i sburg , Pennsylvania ' 

Dear.Mr. S o l l y : - - f •. "-• • ' • • 

Inc ' 

23 CB 401 
203.1 
204.2 

'SOLsEGTxFK ' ' " ,, 

August 26, 1946 

• - . . • . : ' - • • - . - - - . y * * * • . • . : . •:-4 
' • - ' - - , • . - - y , •*,-'-• 

You state that one df the members of your Association is a 
manufacturing stationer, commercial printer and furnisher of school 
supplies located in the north-central part of Pennsylvania, with a 
branch plant in the city of Pittsburgh. One of his employees drives a 
truck loaded with paper goods and school supplies from the main plant to 
dealers in paper goods and to school districts in the city of Pittsburgh, 
where he leaves some of his load, leaving part of the remainder at the 
branch plant in Pittsburgh, after which he then continues on to points 
in West Virginia where he disposes of the remainder of his load. He 
travels empty on the return trip as far as Pittsburgh, where he picks 
up paper cartons from dealers and some school supplies, such as ink wells, 
etc., from supply houses in Pittsburgh. Tbe full load is then carried to 
the raain plant in northern P-annsylvania. These supplies and cartons are 
used up in shipments not only to points in Pennsylvania, but to adjoin
ing -States as we'll"* " You also state th'at'ai!13ng the articles picked up 
from dealers are cases of flat paper for printing. This is made up into 
printed forms and calendars, some of which, are delivered to extra-State 
points, but by other employees. ,; •• ^ • :{ 

I , 
- - • : : ! • - ' : . • , - . , 

You further state that the manufacturer recogniees and i 
observes the Interstato Commerce Commission requirements with respect to 
drivers' legs and hours of servic© for this driver and estimates that 
only 25 percent of the round trip from the plant to ITest 'Virginia and 
return, via Pittsburgh, is used in ths Pittsburgh work. Further, be
cause of the other delivery work furnished by this driver from the 
factory to many other points in Pennsylvania other than Pittsburgh, only 
about 10 percent of the total pay-roll time of this driver is consumed 
in the Pittsburgh pick-up, 

••ti '•„' " , I T P . . . - i A - . '-d '-,•' '•,-',.• 
• • / , . • ' " • 

It appears that one of the Divisions' inspectors has advised 
that tho pick-up of paper and paper cartons ronders the driver subject 
to the Fair Labor Standards Act and that the performance of such work 
once a week would be s-aff icient to bring ths employee v/ithin the coverage 
of the Act. You inquire as to ths basis for tho inspector's position. 

As you probably know, tho Fair Labor 3tandards Act applies to 
employoes engaged in interstate commerce or in ths production of goods 
for interstate commorce, including occupations and processes necessary 
to such production. A truck driver engaged in hauling goods across 
Stato linos, or engaged in the intrastate hauling of supolies, cartons, 
etc., v/hich goods aro destined to be shipped in interstate commerce, 

' "-" •• - '- ', - ' i •-;„ ',-:-- •• "• . '-I'.' ' 
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either directly or indirectly, would be subject to the applicable 
provisions of the Act in any week in which he was so engaged. See, in 
this connection. Enterprise Box Co. v. Fleming, 125 F.(2d) 897, (CCA. 5); 
Dize -9-. Maddrix, 144 F.(2d) 584 (CCA. 4j, affirmed 524 U.S.'697; "ir'* : 
Walling V. Rockton & Rion R.R., 146 F.(2d) 111 (CC«A. 4), cert, denied'''"̂  
324 U.S. 880; Walling v. Comet Carriers, 151 F.(2d) 107 (CCA. '2). •* 
Since the workweek is taken as the standard in ascertaining the applica
bility of the Act to a given employee, and since an employee, engaged in 
performing any covored work in a week is considered subject to the Act -
for' the entire week, a driVer engaged in performing any CQVGred wdrfc"-'"'̂  ': 
during a particular week would be entitled to the applicable benefits ''• 
of the Act for the entire wortaveek. . Cf. United States v. Darby, 312 
U,.S. .100; Mabee v. White Plains Publishin'g'Co., 9 Wage 'Hour Rept. 138',''-;-̂  

• . . . . •• ./"• 

_ y j % , - . ' . n ., ' ' • • - - . . . . ' 

'- ' ' y ' Soction 13(b)(1) of the Fair Labor Standards Act, however, "'*''*"-'-'''̂-
provides an exsraption from its overtime requirements, but not from its "''' 
minimum v/ago provisions, for "any employee with respect to vThom ths' ''̂  ' 
Interstate Commerce Commission has power to establish., qualifications 
and maximum ho'urs of service pursuant-tp the., provisions, of section S04' , ' 
of the Motor Carrier Act, 1935." As, discussed in paragraph 4('b). of 'A ' 
revisod. Interpretative Bulletin No. 9,. a copy of which.is onclbsed --'̂•''~̂_, 
herewith, this exemption is considered inapplicable to ,a truck dri-v̂e'r '-' '̂  
v/ho spends ths greater part of his time during :a, workweek ,in nonex'emp"t '-̂  
activities, some portion of which is coverod under the Fair Labor " ' * 
Standards Act. Whether or not such an employeo is,'.subject to the''''•'*--̂-'*' 
jurisdiction of tho Interstato Commerce Commission is, of 'course, -̂•f*'' 
prim.£^ri^ a question for determination.by that agency. 

. y - -• •'.-'y-- . ' '-•y^. '•'••' •*" - ••*• • ' ,'- ,-r,.'' *-* ,• ' -*'' ^,-y-y- %-.-''̂  .y^' - " ^ - '•-: •r'̂  - t 
.«̂ ..4i....,,ir,-A A .a.^r J . . . . i Z. \ . . . . ^ : . : . „. ., . _-.„ . .-:.,, ,̂ i ,-... . . . • ' • •,. •,, _ '. ..,«,.' ,. ,. „., _ ̂^ ,; , . ..- -

i regret that I cannot, oil ths. basis of. thd fac!t's''"set'fo'rth'in 
your letter, definitely determine the exemption,, status under the Fair' 
Labor Standards'Act of the driver in question since all,the. pertinent 
facts are not available from your letter.- The information sot forth '̂' 
below, however, should -snable you to ascertain^ hfs, status, under^s'eption* . 
•I •z/'-i-\ /-|'\ • »:»- '-— • , ' • - , . - - • • < • • • • . • , . • . .. - , , .;,..,-. i i y •' • • • ' • ^ I ' t . i y , i ^ i : , y . :.;r , f 

*- * • - • ,-".". - . ^ - - ' • -'»•--.,-,,.-1. -r-Ji.- -,-«?'•.-tc-;,-",:•!;• "i'. 7,•«•-..••>,-,•• 4 

',-'.,',,•'.' 'Whether a driver „ is erigaged in an exempt activity., viaV'•"̂ '̂ ''̂ '̂  : 
transportation in interstate -commerco, depends upon the nature of 'the "' 
trip as well as the'character .of the load. Where transportation in 
interstate commerce takes place throughout a particular .trip, the-'entire 
trip is considored to constitute-transportation in interstate commerce 
evsn though the'driver may have a mixed load, part of which' is not being 
transported in interstate commerce. It is,- howevor,. a question of fact 
in each individual case'whether a particular period of.driving is a • 
single contirmous' trip in interstate commerce with intermediate stops * 
along tho way (in which cas.e the entiretrip would constitute exempt' ' 
driving) or is a series of two or more separate trips (in wh'ich case 
only the time spent per̂ orm'ing'' the trip or trips invq.lving trenspbrta- •* 
tion in interstate commerce would constituts sxempt driving). If,̂  ' 
therefore, the driver in question leaves his smploysr's main plant on 
his outgoing trip with a mixed load, part of whioh is destined for points 
in West 'Virginia and part of v/hich is intonded to be delivorsd in the city 
of Pittsburgh, the entire outgoing trip v/ould bo considorod by the 
Divisions as transportation in interstato commerce subjoct to tho juris-
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dic t ion pf thp Interstate.'-.Comifteroe: Commission.' 'While the , time • spent by 
the-employee i-n •d.riving:-on siich^ a:'-trdp would be conS'idered exempt-'under 

; .septiQlx- I3{b:)( i:),|": tirae: devo.tad by the- driver to ,'6-,n'y..uhloadlng' operations 
or ether ,ast:i-'5''itie,'s not-.,aff,ectin,-i;. safety Qf:qpQ^j;^t'ion of-'th'e ,mp,tor vehicle 
in, into-F§tate c6ramprce.v/4)u:ld' |jot- be' exempt̂ ;'-A-•,'-":- A-"_.;;.-..';' '.i.Pi.i.: - .A_..,. 

y . . ^ . y y . \ , , : .-:;'• . A .A:"] _;: - , ; • -: ': -r*-, : : , --•••; : : :• '"•- ; ,- . ! ' . ' ,--/'• 

_,,,.-:-, .-It -js alsq-:the-piyisiohsj: 'viev^'thpt 'driving an empty truck'''' •;-'''• 
in-: in te rs ta te , pommer00 as .a.necessary-inoident to hauling in i n t e r s t a t e 
commsrce-constitutes t ranspor ta t ion ' in : i n t e r s t a t e corara'erce'-subject'to' 
the ju r i sd i c t ion of ;t.hQ.'.:Interstate Commsrce-Commission. Accordingly, -A 
to the-;extent: that. 'a r e tu rn - t r ip ine re ly involves the return Of ah emp-by'': 
t ruck : to , the employer's-':place-'Of.bus inGSS aftor the completion'of 
delivery-Of a-load"co'ris'istihg'v/holly,:'dr'--partiy of goods being, t r ans - - ' • -
ported in i n t e r s t a t e commercs, the round t r i p would const i tu te a single 
trip_in-interstate-commeroe and the time devoted ' to 'such 'driving wodd 
be .deemed ,exempt. .''li'/hero,- howsvar, a s i n t h e sitilsttion'presented by yoiij, 
the truck; t ravels .empty ••on ths .return t r ip" from WsSt '-•Virginia' to Pitts'- ' ./ 
burgh, whore :it picks up goods from various'-points within Pit tsburgh' "-' -, -' 
for t ranspor ta t ion to th9:0:omp,any's mainp lan t in north-central Penn
sylvania^: i t is p.- question , of f,act, depehding upon-all tho 'surrounding : '.. 
circumstances, whether the entire^ r.sturn portion of the t r i p cdhstitut 'es 
t ransporta t ion in i n t e r s t a t e commerce or v/hether the haul from Pittsburgh 
to nor th-centra l Ponnsylvania is a separate and, d i s t i n c t undertaking 
involving a pursly in t r a s t a to delivery fa l l ing outsido the ju r i sd ic t ion 
of the In ters ta to Commerce Commission. - ' 

If, for example, the driver—at tho' commehceme'nt of his bu t - '"' 
bound trip—Gustom.arily receives instruct ions concerning the Pit tsburgh 
pick-up on his^ r.eturn t r i p and there is no break^ in the' dontinuity 

of - inters tate trr-.nsportation at any point, such as sh unre'asohabls' " ^ 
delay; at Pittsburgh', th i s would be ovidence tha t , under the circumstan-""--
ces you.present, the ent i re j'ourney from north-central Penhsylvarita '"'-'';'-. ,' 
toWeS't Virginia and .return const i tutes a s i ng l e - t r i p in-interstate; : ;"'A 
conmiorco subject to the ju r i sd ic t ion of tho In te rs ta te Commerce Commission, 
rather than a series of two or more separate t r i p s . If the time spent 
by th i s driver in such t ransporta t ion, together with the time devoted ... 
by him to other exempt:transportation a c t i v i t i e s , occupies at l eas t 50 " 
percent- of his time during the worlcweek, the' 'section 13(b)(1) exemption' 
would be considsrod appli-cablo to his employment: in 'such workweek. If, 
on the. other hand, the instruct ions which the drivor re'ceivos a t the : , 
commonooment of his outgoing, t r i p require him to return' tho truck to 
Pit tsburgh rather thon to tho home office and contemplate that fur ther ' 
ins t ruct ions wi l l bo furnishod him.at Pit tsburgh, or if there is a broak 
in the continuity of the in te rs ta te , t r i p at Pitteburgh for_other roasons, 
th i s would be a factor indicating tha t the poriod of driving from 
Pit tsburgh back to .north-central Pennsylvania i s an i n t r a s t a t e t r i p of̂  
a nonexompt character under sec t ion '13(b)(1) . -'• '•' ••• 

> 
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I trust that this information will prove of assi-stance to 
you.- If, however, you have any further questions in this matter, 
I suggest that you may find it .Tiers convenient to consult the regional 
offico of the Divisions located at 1216 Widener Building, Chestnut 
and. Juniper Streets, Philadolphia 7, Ponnsylvania, v/hich can rule on ' 
the.particular facts. 

1 • ?,, , -r.y. 
9,, , ,- j - • ••yn.t 

" 'P . b '' • -Vory t n r l y yours , A,̂ '--'•''"", 
' ' - ' : • • • • : • • . • • • - ' " ' : < , • • » " , , . , • ; 

ybii'f'b, i-'-'C ; j A ^ s > r ^ •' i'"' r'i i .'.:yy'fyy::^?p;^-i3^':sf0--yyp'r. - y y i 
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.> Dear Mr. Dal ton; - • ! / ' • - _ . , • " 

' This i s in r e p l y to your l e t t e r i n q u i r i n g whether c e r t a i n p r a c -
:: t i c e s of d e a l e r s in used motor ca rs are in v i o l a t i o n of minLmum wage p r o -

.- v i s i o n s of the F a i r Labor Standards Act . You s t a t e t h a t 'Mr, I ' i i l l iam E, 
A Barber ' s exper ience wi th a u s e d - c a r d e a l e r i s t y p i c a l . I t appears t h a t he 
.-•' was h i r e d by an agent of the d e a l e r to dr ive an automobile from Sharon, 

Pennsylvania to San Diego, C a l i f o r n i a , the d e a l e r ' s place of b u s i n e s s . The 
-:'- agent and IVir, Barber s igned a c o n t r a c t which provided, among o the r t h i n g s , 
, t h a t Barber v/as r equ i r ed to pay a l l the expenses for g a s , o i l , g r eas ing , 
A e t c . , en rou te and a l s o to pos t a cash bond of ^100 v/ith the d e a l e r ' s agent 

in Pennsylvania , Upon d e l i v e r y of the ca r to the dea l e r in San Diego, the 
d e a l e r was r e q u i r e d to pay «.10,00 fo r the d r i v e r ' s s e r v i c e s and a l s o to r e 
tu rn the cash bond of $100, You s t a t e t h a t the d r i v e r s thus a re only paid 
$10,00 for about a week or -ten days' work-—approximately 70 to 100 hours 

. of a c t u a l d r i v i n g , 

' A s you knov/, the F a i r Labor Standards Act a p p l i e s to employees 
engaged in i n t e r s t a t e comm.erce or in the produc t ion of goods fo r i n t e r s t a t e 
commerce, i nc lud ing processes or occupat ions necessa ry to such p roduc t ion . 
I t r e q u i r e s t h a t such employees be paid a minimum wage of no t l e s s than 40 
cen t s an hour for a l l hours worked, and overti.me compensation a t no t l e s s 
than one and one-ha l f t imes t h e i r r e g u l a r r a t e of pay for a l l hours vjorked 
in excess of 40 in a workweek, -unless the employees are exe.mpt from one or 
bo th of these requirements by v i r t u e of some s p e c i f i c p rov i s ion of the Act , 

Employees engaged to d e l i v e r automobiles by d r iv ing from one 
S t a t e to ano the r would c l e a r l y be covered by the Act as being engaged in 
i n t e . r s t £ t e ccmmerce and would, t h e r e f o r e , be e n t i t l e d to the b e n e f i t s of 

' the Ac t , I t has been the c o n s i s t e n t p o s i t i o n of the Div i s ions t h a t time 
spf?n G in irAvirig automobiles under these c i rcumstances i s compensable time 
under tns A c t . The payment of l e s s than 40 cen t s an hour .for a l l hours 
v/orked in a v/orkweek would c l e a r l y be a v i o l a t i o n of the minimum wage r e -

• quirement of the Ac t , :. . ,' : • 

• As you knov/, s e c t i o n 15 (b ) (1 ) p rov ides an exemption from the v > 
overtime p r o v i s i o n s , bu t no t the minimum wage requ i remen t s , as to "any em
ployee vdth r e s p e c t to whom the I n t e r s t a t e Commerce Com.Tj.issicn has pov/er 
to e s t a b l i s h q u a l i f i c a t i o n s and maximum hours of s e rv i ce pursuant to the 
p r o v i s i o n s of s ec t i on 204 of the Motor C a r r i e r Act , 1935," Under the l a t ^ 

, t e r s t a t u t e the Commission i s empowered to p r e s c r i b e q u a l i f i c a t i o n s and 
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[ maximum hours of service of employees whose- a c t i v i t i e s affect the safety 
of operation of motor vehicles and 'who are engaged in transportat ion in 
i n t e r s t a t e co-iimerce. The Commission has found tha t the 'work of d r ivers , 
dr ivers ' helpersp loaders and mechanics engaged in transportat ion in in-

4 t e r s t a t e coramerce affects the safety of operation of motor vehicles , I 

V
have discussed th i s matter informally with a representat ive of the I n t e r 
sta-te Com.merce Commission v/ho advised me that the Commission regards used-

. car dealers such as you describe as motor ca r r i e r s within the meaning of 
section 204 of the Motor Carrier Act of 1935, See In te r s t a t e Commerce 
Commission v, Davidson, 20 F. oupp,, 832 (D'.Ci Ne'braska, 1937). Drivers 
such as Mr. Eferber, therefore, would appear to be exempt from the overtime 
requirements of the Act by vir tue of section 13(b)(1) . . ,_ . _ . 

I suggest, therefore, tha t you advise Mr, Barber and others with 
s imilar complaints to consult v/ith our regional office a t 501 Humboldt 
Bank Building, 735 Market S t ree t , San Francisco 3 , California, where -fchey 
may f i l e confidential complaints against t he i r employers. 

Very t ruly yours. .A(''•'."• :•;, 
• , • • • ; - . : •; . ,y • ' ' - N : -•--,-••.• . " *,..'.• • - ' •'•/: 

Tnim. R. McComb :••,',.:,.-,'•' 
Deputy Administrator 
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