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MBI'-!ORANDA \ 

Date Pag;e From To 

7/17/46 1-4. Harold C, Nystrom A, A, Caghan 
(ERG) 

7/17/46 7 

Subject 

General Detroit Corporation-
C/D Fog Division 
2950 Denton 
Hamtramck, l»Iichigan 
Conputation of reg'ular rate 
where employee is paid a daily 
wage, inclusive of alleged ov:r-
time, v.dthout regard to nu;:i"c.or 
of hours v/orked daily; tosts for 
determaning ivhether "extra" pay 
constitutes overtimo, 
26 CD 402,251 26 CE 101 

402,253 26 CD 402.524 
302.1 704 
501 

I'lme, Gontrisciani 
2061 Broadv/ay 
New York, .N,.Y. 
-Meaning .of term, "manufacturer" — 
as used in exclusionary cl-ause 
of v/age order for iiabroideries 
Industry. 

Imrold G, Nystrom. Glenn i!. 3iliott Eureka Roller Mills 
(EGT) . Telford, Tennessee 

Production of feed for local uso 
in raising poultry- and livestock 
for interstate shipment con
sidered coxered. 
21 AC 205.23 

.22 

7/17/46 5-6 Harold C, Nystrom Irving Rozen 
(HJE)" 
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Date 

7/25/46 

7/26/46 

7/0I/46 

: - , • 

7/31/46 

6.-. 
" 

'̂ ^̂ H 

• ' " " ; " ' 

^ 

7/31/46 
! 

m^ 

^H 
Page From . -

8 Harold C* Nystrom 
(NCH:FUR) 

' 

9-11 Harold G, Nystrom 
(ERG) 

12-13 Earold C, Nystrom 
Cy0W:FUR) 

14-15 Thacher Y^inslow', 
(JL) 

1 

' • 

-

16 Harold C, Nystrom, 
,, .(NCH:FUR) 

MEMORANDA 

To 

Earl Street 

Ernest il, Votav/ 

James M, Jd.ller 

Arthur J, "iThite 

Ernost N, Votav/ 

^•^ 
Subjeo-fc 

Production of dairy products 
sold to railroads for resale to 
passengers on interstate jour
ney considered covered under 
Act. 
21 AG 101,2 21 AC 202,10 

101,64 201 A 
101.410 414.95 

Denver £: Ephrata Telephone & 
Telegraph Co. 

Ephrata, Penna. 
Com.putation of overtime'where 
em.plcyeo is paid at hourly rate 
for some, but not all, hours * 
v/orked. 
26 CD 301 . . 26 CD 701 

601 27 DA I'Ol 
302.22 24 AG 302.1 

Installation of construction 
materials pursuant to P n t o r s t y i c 
contract distinguished frcm in
stallation of ro.aoliinory. 
21 AC 101,622 21 AC''408,5 

408,1 409,91 

Effect of reduction of v.rorlr//eek 
for the summer on regular rate 
of pay. 
26 CD 302,1 26 CD 703.0 

303 703.2 
302.20 501 
302.24 26 CC 

- 26 DB 203.1 

Roading Company 
G-ovorage and exemption (under 
13(b)(2)) of railroad employeos 
operating canals supplying ivater 
to interstate producers. 
.23 CC 101 

401 

7/31/46 17 Harold C, Nystrom 
(lUE: FUR) 

Jamos M, Millor 

21 AC 205,23 

Termination of commerce under 
Jacksonvillo where goods are not 
allocated to specific customer 
until they are in transit. 
Coverage of clerical and v/aro
house employees. 
21 AG 101,2 21 AC 102,1211 

102,120 404.1 
,1210 404.0 
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MEMORANDA 

Date Pa,i;e From To Subject 

8/12/46 18 Donald M, Murtha Ii;-.rold C, Nystrom Universal C.IaT, Corp. 
1 Park Avenue (AGYf) 

''Pi-yfy. ,:, ^rf: ...,.',: y r - , •> 

.? 

LETTERS 

Dato 

7/3/46 19-20 Hr, Ralph 'iT, Pollock 
,, • v' • S, Division Street 

'',.i«.;̂  AA--A Mount Union, Ponna. -, 

' l i t ' i - i y •-•/Av)̂ :'. -y ypyy. -y , ' - - : y y : / . 
: , / - - - i - t . ' ^1 - . - ' - • . i ' ' - a i . - - ' - : y . -y . - ry .v ' . ' ~y - . , . : 'i:s-: y ' 

- l y ••:,• •r'- •..,;'-,:-i Wi"..'*: y i i - ' . - y •,':••-;*'• ,y' •̂  ,;•, ,«,,• 

8/6/46 21-22 Sheppard, Jiullin & Richtor, 
Attorneys at Lav/ , . . 
458 South Spring Street 
Los Angeles 15, California 

•/;/Ar Py:iy. -A yyiliy.lMPiO -, i -y-:y. , . l . , 

8/13/45 23-24. Froderick Wingersky, Esq., 
.y.yyiiy- ... McKesson & Robbins, Inc. 

.y. 155 East 44th Street 
':y.y-..y , i New York 1 7 , Nov/ 'Tork 
*,. . ' U : - . . : . - ' 

-, •,,. ,: ;:;A'::'-, :•:. • -.: • 'A'-.-,, ( E H A ) • • y . . ; ' 

• • "'• '•- i i : i y . vii.^ ' ' t " , p i . : - d ,-''.,Ĵ:'• -; .A--' 

, - - , : , - - ' , • , ,; - • ' y ' l - • ' . - . , 

: • , • . . ' r. . . . . . . A . . . -„ .:• 

\ , ' -': 
• .* .,- y y . ' . .; '• ir- 'y. .:.• , y y : ' i i "yO,}" ! - - - .:. 

y y y 

• y > ' 

Now York, Nov/ York 
Coverage of "collectors," 
"adjusters" and other em
ployees of national auto
motive financo companies. 
21 AC 413,62 21 AC 413.5 

, •ae*. - . ,610 
.•611 

A 'y/'-i-m.'-'.i 
• i , -- - ^ . y i • i y - y 

Subject •'., i . , / . ,yyi .^P, ' • •;', • * . 

Coverage and exomption (7(c) 
and 7(b)(3)) of employe.es en
gaged in construction, main
tenance, repair and remodeling 
of buildings and machinery 
used as cannory, d'uring doad 
season, • 
21. AC 409,81 ,, 23 CF 101 

409,1 303,6 
-•,A .,' 409,4111 23 CE 302«2 
','.'"''" 409,4113 205,61 

409,514 502,1 
•':".. '• ',-• -409,91, 302 = 7 
"i'-.y.iyP,,'/r'-yl, 402 

Employcr-om.ployce status of 
mine-lessees; allocation of 
profits for regular rate ]pur-
p0SGS» 

21 AB 301 26 CD 402,210 
" 402,21 402,2123 

26 CD 402,1 • 402,26 
. ..'• • 4 0 2 . 2 1 2 1 27 GA 

Administrative exemption con
sidered defeated by perform
ance of any nonexempt v/ork 
not incidental to administra
tive dutios; Walling T * Nei'/m.an 
distinguishedo 
21 BB 302,20 . - . 

, ' 301.32 ;/,, ,-, i ,P " 
'' • ' '7pi'7 •:; "• ' •' 

:;' . -- •, ' : y - . y - y y i - ' - P i p . 

iP'.,Vi 
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26 

26 
26 

'26 

CD 402.251 
402.253 
302 .1 

•- 5 0 1 -
CE 101 
CD 402.524 
CD 704 

SOL:ERG:PLG ; ^'1 

A. A. Caghan, Regional At torney --. . 
Cleveland, Ohio • ,-.:.i.,. , ' ,-.','• 

'Harold -C; 'N7strom y^yy:.!-- r-i ^. '•:,': ' ':• "̂ ' 
Chief, .Wage-Hour Sect ion ,.,,' ' • ' / , ^ 

General Aifetroit Corpora t ion - C / D Fog Divis ion 
2930 Denten 
Hamtramck, ifichigan :'' , Ju ly 17, 1946 
F i l e x\b. 21-3266 ' ' ' -' 

Reference i s made t o former Regional A t t o m e y Reynard 's memo
randum i n t h e subjec t ma t t e r i n which he inqu i red whether the company's 
me'thod of paying overtime to i t s employees complies wi th the r e q u i r e 
ments of s e c t i o n 7 of t h e F a i r Labor Standards Ac t . Since Mr. Reynard 's 
i nqu i ry "posed problems analogous t o s e v e r a l under c o n s i d e r a t i o n i n 
Washington, sub jec t inqu i ry v/as r e f e r r e d t o the S o l i c i t o r - i n Vfeshington • 
f o r c o n s i d e r a t i o n a long wi th o t h e r r e l a t e d problems. Our reply h a s , 
t h e r e f o r e , n e c e s s a r i l y been some'/ifhat de layed . 

I t appears t h a t t he company (engaged almost exc lu s ive ly on pub
l i c con t rac t •ivo.rk) has a union con t r ac t which provides t h a t employees i n 
departments ope ra t ing on a product ion quota s h a l l be paid for t h e i r f u l l 

' schedule of hours even though they a r e pe rmi t t ed to go home e a r l y upon 
t h e i r completion of the d a i l y product ion quota . The con t r ac t f u r t h e r 
s e t s f o r t h hour ly r a t e s of pajr f o r the var ious job c l a s s i f i c a t i o n s and 
pro-vides f o r time and one-half to be paid fo r hours worked beyond 8 i n 
a day o r 40 i n a week, whichever i s -the g r e a t e r . 

Former Regional D i rec to r G l a s c o t t ' s memorandum t o Mr. Reynard, 
dated June 6, 1944, s t a t e s t h a t a'bout two and one-hal f yea r s ago t h e 
f i rm conducted a time study i n o rde r t o determine t h e number of u n i t s 
which could be produced per person pe r 11-hour day. The number so d e 
termined was 15^ u n i t s . The firm determines each d a y ' s product ion quota 
by mu l t i p ly ing IS-^- t y the number of p roduc t ive employees r e p o r t i n g fo r 
v/ork. No one product ive employee may leave the p l a n t u n t i l the e n t i r e 
quota has been f i l l e d j a l l prod-active employees a re r e l ea sed from work 
a t the same t i m e . In the event an employee f i n i s h e s h i s work p r i o r t o 
the completion of the e n t i r e quota , he i s r equ i r ed to he lp o the r emplq^''-
ees complete t h e i r quo ta . The con t r ac t s p e c i f i c a l l y s t a t o s : "There s h a l l 
be- no p iece work sys tem." Time clock records sho?/ t h a t tha d a i l y p r o -
duc"tion quota i s u s u a l l y completed i n 5-| t o 6 hours per day, a t v/hich-, 
time employees a re pe rmi t t ed t o go'home. Employoes are paid 12"|- t imes 
the hour ly r a t e so t up i n the union c o n t r a c t for the p a r t i c u l a r job c l a s 
s i f i c a t i o n upon completion of the quota (8 hours a t t h e s t r a i g h t - t i m e 
r a t e and 3 hours a t the overt ime r a t e based upon a theo-rot ica l 11-hour 
d a y ) , 

Tihero an employeo l eaves the p l a n t before the d a i l y product ion 
quota i s completed, he i s paid a sum a r r i v e d a t by m u l t i p l y i n g a c t u a l 
hours v/orked by h i s s t i p u l a t e d hourly r a t e - Simi, lar ly, v/here a r e g u l a r 
p roduc t ive employee i s r equ i r ed to perform non-pi-o due t i v e work (presum
a b l y , before the da i l y product ion n-imta i s m e t ) , he i s paid a sum aq.ual 

• ^ ' v : * - 1 - (04905) 



A . A . Csghan, Regional A t t o m e y .y.yyA-/ . 'y:-yy-.y- ^̂  :- ,iiag§"^-2" 

t o ithe- a,etual::humbGr Of: hours worked" mu l t i p l i ed ' by his- s t i p u l a t e d h ' iur ly 
r a t e ; cf. pay.; : time and one-half i s paid "nim Only a f t e r 8 a c t u a l hours ,-, 
have been worked i n t h e day. -.•.;--_ 

•',-.'' n-.^;:--.. If-,an employee i s requ i red t o perform non-product ive work a f t e r 
the day ' s quota-has been completed, he, i s pa id time and one-half h i s 
hour ly r a t e of pay f o r a l l such v/ork, even though some of i t i s performed 
before 8 a c t u a l hours have been worked. Both the f irm and "the union, i n 
the l a t t e r case , cons ider t h a t 'such work i s i n excess of 11 "hours per day . 

I t f u r t h e r appears th3,t t h e company's pay ro:ir"rGcords shov/ •-
t h a t 11 hours, per day have been worked by the produc t ive emplovees 
(un less an emploj'-Ge performs non-product ive wo-ik--or-leaves before the 
quota has been completed, i n which case a c t u a l hours a r e r e f l e c t e d ) ; time 
clock cards shov/ actual- hours worked. ! , , 

y . : : iy y.f '̂ -̂ ^ «i ' . , , , ' • , 

Mr. Reynard po in ted o u t ' t h a t under t he above-descr ibed a r r a n g e 
ment, -through the device of paying for th ree hours no t v/orked each day 
a t the overtime - ra te , very l i t t l e a c t u a l overtime i s pa id , s ince the a l 
leged d a i l y overtime payments a r c l a r g e enough i n amount -to e f f e c t any 
overtime due on the b a s i s of a c t u a l overtirae hours worked. . ; ' . ; 

--•- -.:..- , .•i-:/i!..ii;-i-i-y^y m.i'^'iny-iUii'-A-iOpititiPi'.y , • • ., '••• 

• p . - : He inquired whether! ••'. '• .:-,-•','• i : •" a ̂ l . . i i y . - y i ' •..'.:_-:: .y.:"' y 
, • • ' «'"*• ri:u^yf^i^..y.fiR'': - A-

..'A ,: 1) In the. situation described above,.-is it necessary to ,,•. 

.,",;• ,;. , give credit for Overtime paid and which is based'upon the :. v -, 
agreed basic rate? ' ' .-

• • , • '..:•'..,..: '. • '••iA^.^^.ijAL..:-'j'^ -.:fit<'ii*y'iPP';"i'- • :-"•-
!; :̂ : i Z ) :Must t he over-time based on ,s i ' f ic t l ' t ioi is- ' ra te '^ and pa'id 

f o r f i c t i t i o u s l j ^ long hours be cons idered p a r t of the 
': •;, • s t r a i g h t time cranpensation? • -ry îyyî f*- yr-f-y/'r-ifyzy-; -r 

In our._opinion, "the -employees in ques t ion a r e . being :cmpl oyed - -: 
on a d a i l y - s h i f t ra . te-of-pay b a s i s , .Thei r c o n t r a c t r equ i res - ths . t they 
rece ive a f i x e d amount (12:1 t imes, the, s t i p u l a t e d - h o u r l y r a t s ) fo r a 
d a y ' s product ion r e g a r d l e s s of t h e a c t u a l number of h o u r s wcrked dur ing 
t h a t day. Consequently, the employee's r egu la r ' r a t e . ' of pay under the 
F a i r Labor Standards Act i s t o be determined by d iv id ing h i s t o t a l 
s t r a i g h t - t i m e e a m i n g s by t h e a c t u a l number of ho.urs v/orked i n the week, 

A' ' • ' ' • • ' • ' ' ' ' • ' . ' ' ' ' - : i ry: '"- P ' y •= ' . " '.. ,;,,.,..„ .,,„. 

The mere f a c t t h a t an em'ployer l a b e l s pa r t ' o.f ah employeo'.'s- Pii 
earn ings a s overtime compensation does no t e s t a b l i s h i t a s such, v/here. .-

.-fchere e x i s t s no roasonable r e l a t i o n s h i p between the amoimt so. paid,, and , ,. 
the number of overtime hours a c t u a l l y v/orkcd (Legal "Field L e t t e r No, '59, 
page 6, and Legal F i e l d L e t t e r No. 96, page 15) , p a r t i c u l a r l y v/-hox"c, as 
h e r e , a f ixed amount i s paid the employee evon though, i n fact' , , no,.ovorr. 
time, hours have a c t u a l l y been worked. Cf. Legal F i e l d Lot,te,r,..'No. 9'7'/ ,,,,.., 
page 29 , ' ' " 

i-y i.r'. Fur thermore, the f a c t t ' na t , i n the i n s t a n t 'c'as'e, a .ctual over - -, 
time:, h o u r s ' ( e i t h e r daily- or "//eekly) may have bsenworked in . a, pa r t i cu l a . r , 
day: would, no t : nee ess ari ly" e s t a b l i s h the requ i red rtila-ti'onsh'lp,',between. ; / 
overtirae-• compens6.t'ion-'paid as s'ach and ovortLme .hou'ifs '//orke'd where, as ' . 
here , , -sucb a l l e g e d O-i/ertime -//ould have been paid even though no 'overtime 

" '- •'•" ' • ' yyy y y y y .. y,-y ^ "*~' ^' " , (04906) ,.'-^'Kil'L-'(-'-i.,^-.-,-->v-"?^-.^A--.:..,-.:->; .-,'F ^'^-.-,-*-.,...- : .. ,-. . ^ , . i. ', , tfi. .¥«,* .j.,.«i.v .v....H„ , ^ - w - ^ y 



A. Ai Caghan, Regional Attorney - . Page S 

hon'?S •had,"-in fact , been worked. Such compensation i s , in realily, not 
being paid for actual overtime hours -//orked but as an incentive and in
ducement for increased production per unit of time. 

•••: • :'':".'••." In this: connection, your attontion is directed to. paragraph 69 
of Interpretative Bulletin- No. 4, in v/hich i t i s stated: 

•-.-".;• * -K- -» the employer maj: properly consider as over-
- . -- -time compensation paid by him * « » orily the extra * ';'' 

amount of compensa-tion—over and above straight " .. 
time—paid by him as compensation for overtime 

.-' ' , :• - work—that i s , for hours worked outside the normal, ", .- .:„.',-
•' . . or regular working hours -K -y •«-. ..",•'-'',..! ... . ,.. '.•','..'•, 

Conscqucn-tly, compensation paid for hours not worked, even if i t can be 
so regarded, does not constitute extra compensation for overtime v/orked, 
since in no case is i t paid for overtime hours worked. --'. 

i ' y ,,• ., ,;^.,.; r 
•Volume I'V of the ifege-Hcur Code (3C18) states: •.'.'• '!. 

^ . • • • - ^ ' 

Since, however, special overtime compensation is by '-A',,-"- , 
definition an extra amount representing a h i ^ e r , ;• _;: „• 
rate paid for the working of hours in excess of a:' -, ':. 

- ' ,," maximum number fixed by contract or statute, no ..y, 
payment, whatever the intention of the parties, is 
a payment.of overtime compensation unless i t com
prises an -amount calculated at a. rate greater than :; 
the straight-tiroe rate and with reference "to the . ;..••. 
number of hours worked in excess of the maximum f •« * ':-;, 
Likewise, payments that have as their purpose, .. 
not the extra compensation of the emplo.yee for, 'y. --, 
the working of excessive hours, but rather the 

•- payment of whatever amount is necessary to make up ' ; ': 
••' " the difference between the st rai ght-time comp6ns5- . P bpî  

.tion required by the expressed, st rai-ght-time -rate • y ' / p -
• •- " ^nd a fixed total, of eamings in each day or week̂ -.',,' ., ,;•'••. 

are to be counted as straight time compensation.,,"^ . •,'', 
/Underscoring su'pplied_i7'•• . ... . .A, . .. . , .-, ,:..il. ''A.'- '̂. 

Moreover, I mi^ t add, the allocation of compensation to "hours 
not worked" in subject case is extremely unrealistic since such compen
sation represents, in substarxie, merely additional compensation for 
hours actually worked and is wholly unlike the -fcype of paymont referred 
to in release R-1625. ^ • . : •• -

As was pointed out in Mr. Reynard's memorandum, a similar con
clusion was reached in Legal Field Letter No. 19, page 8, involving a 
somev/hat analogous situation. 

The position expressed above is also supported by the Supreme 
Court's decision in Walling v. Kelmerich & Payne, "ivhere, you -^vill recall, 
the Court stated that the term "regular rate," v/hile not defined in the 
Fair Labor Standards Act, ob"viously meant "the, hourly rate, actually paid 
for the nprmal, non-overtime -//orkweek." (Underscoring supplied.) The 

.'•' - ' , ' , ' v ' , - ' • •• ' ' • - '• : . , 
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A. A. Caghan, Regional Attorney Page 4 

vice of the "paxon plan" thoro in issue, said tho Court, lay in tho fact 
"the.t the contract regular rato did not represent the rate v/hich v/as 
actually paid for ordinary, non-overtime hours, nor did it allcr or.tra 
compensation to be paid for true ovortimo hours," (Underscoring supplied,) 
Soe, also. United Statos v. Rosenwasser, 32 8 U.S, 360; Youngorman-Roynolds 
Eardv/ood Co., 325 U.S. 419; and -willing v; Harnishfogor, 325'U,S, 427 
Cf, "walling v. Uhlmann Grain Co,, 151 F. (zTj 581 (C.CA. 7), 

The Court further stated that the fact that tho artificial regu
lar rate was a product of contract or in excess of the statutory minimum 
v/as inconclusive, since "freedom cf contract does .not includo the right 
to compute the regular rate in a v/holly unrealistic and artificial mannor 
sc as tc negate the statutory purposes," , . -̂  

y-./.i '- . . ip/-.i •iiit.'^P.:yp^i..''^ • ii • ' - ' ' i , i. '•'•'• ' 

Consequently, for tho roasons set forth abo-.^e, xve v/ould ansv/or 
It'ir. Reynard's f i r s t question in tho negative and his second quostion in 
'the aff i rmative. 

' t y : 

,:>,--:-f*>- . .::••:.•<vf•:*!*' y y i " . / f yy i ! . i ' h • 
,- -,, -• .- y-. -i-i....:..:„ • ~y.fr: 

• . y y' • ,-. - ,• ' * » . . . , * ..*-.' 'py • b'\*, *• ' p" -y . -y ^'i-y-fy 

A 
.w+,.;--:-

y . . , / 

. . A , , AA .yf . . . . . ' A , - , - . , . ' ' - - ; , ' — , , , - 4 , - • y A - , - : ^ - | . . , . ; , , > I . , , * . - * , - . . - , - - . : , ; * . - , ' ^ ' - 7 . : , 

.^ I . •,.„.,,,„; :.„^-l,-;:;, ' ,„;,,*,, ' . .^.:,.- '-•,-• .-.•,'J. , . -,,,',*, i- y—y...* . . - , , . 1 . - ^ . ..:,..,-,,, ,.•/•,,,,-,.J ,-,-

• : / • 

'/•% P . \ y 

: l - !.- - » . , , 

y 
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I r v i n g Rozen 
Regional At torney 
Nev/ York, Nev/ York 

i 

.-.-, v.: .Harold C. Nystrom 
Chief, '.''fege-Hour .Section 

Mme. C q n t r i s c i a n i ''• :."•.'•*• 
2061 Broadv/ay 
New York, N. Y. - ; . . . : ' . -

F i l e No. 31-73313 - , •'' ' 

' y V - . ^ y - A b - . y 

y.iiy'HP* 
• *• , i .. ' • • • • • » • 
" • •; ' T-' 

' " ' ' ' ' ' -' i ' ^ ^ i l . y-^y-. 

y / P 5-' 

' • - . ' : • - » • - • • , . • p - y 

''.Yemen's Apparel 'JVagc Order 
"JlToolen 'fage Order 
Text i le Wrge Order 
Embroidery "̂ ''age Order 

SOL:HJE:EG 

Ju ly 17., 1946 

t.,.-:. 

This v / i l l r e p l y t o y a i r memorandum of Au.gust 2 3 , 1945, i n 
qu i r i ng as t o the a p p l i c a b i l i t y of t h e exc lus iona ry c lause i n the Em
b r o i d e r i e s Indus t ry v/age ord.jr t o sub jec t f i r m ' s opera t ions i n connec
t i o n m t h the manufacture of "oibs, tov/e ls , and b lanke t so You s t a t e the 
f a c t s as f o l l ows : -,. :- .t • • - :. .» 

In the manufacture of b i b s and towels the f i rm buys 
t a r r y - c l o t h i n bulk from d e a l e r s and sends i t t o 
ou t s ide c o n t r a c t o r s who cut and bind the m a t e r i a l 
i n to b ibs and t o w e l s . I t s homewoi-kers then do a p -

- p l ique work and hand embroidery on these i t ems , 
and the f irm markets them a s i t s ov/n p roduc t . On 
some occasions the firm iias bought ready-made 
towels of t e r r y - c l o t h i n t h e r e t a i l market ( p r e 
sumably because of l ack of "oulk t e r r y - c l o t h i n 

y • a rush s e a s o n ) , and has sen t t he se towels to ou t 
s ide c o n t r a c t o r s to cut and bind i n t o b i b s . On 

, .,. o t he r occasions the f i rm has ordered b ibs and 
- ' towels from t h e m.ills v/herc t hey have been cut 

and bound to f i r m ' s o r d e r . These b ibs a re then 
:- embroidjred by sub j ec t f i r m ' s Gmployecs. 

In t h e manufacture of b l anke t s "the f i rm u s u a l l y 
buys blank-ot ma t e r i a l i n bulk and sends i t to an 
ou t s ide c o n t r a c t o r fo r c u t t i n g and b i n d i n g . I t has 
a l s o bought a s iml l q u a n t i t y of blanlcets a l r s a d y 

A"- . cut and bound from the same f i r m . These blanV:ets '.. • 
a r e '3ubroidered "by sub jec t f i r m ' s employees and ' * 
marketed by sub jec t f i rm a s i t s own p roduc t . 

You v/ish t o know -//hether sub jec t f i rm i s a "manufact-urGr" of 
the b i b s , t o w e l s , and b l a n k e t s w i th in the meaning of t h a t quoted tGr.m 
under tha f i r s t exclusionary^ c lause of the Smbroid:jries Indus t ry wago 
o rdo r . 

I t i s t h e e s t a b l i s h e d p o s i t i o n of the DL-visions t h a t v/hore a 
f i rm assumes f u l l r e s p o n s i b i l i t y f o r the maniufacturc and d i s t r i b u t i o n 
of c e r t a i n p roduc t s , purch-rsing t h e n m t c r i a l s , designing and s t y l i n g 
the p r o d u c t s , and ha-ving the a c t u a l manufacturo performed by o t h e r s , i t s 
employees a re sub jec t t o t h s wage orders app l i cab l e t o the manufacture 
of such p r o d u c t s . By reason of t h a t pos it-inn i t i'^ -rvr --̂ -rv-iî ion -that 

.1 
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such a f i rm i s the "manufacturer" of i t s products as tha t . ' t e rm i s used 
i n , ths . f i r s t . exc lus ionary proviso of tho 'ivage o rde r ' fo ' r the Embroider
i e s I n d u s t r y . The s i t u a t i o n i s oth.G.n,'/ise, however, wi th r e spec t to t h e 
f i n a l products t h a t sub jec t purchases and on which the only wo'rk p e r 
formed through i t s ov/n re,3pons. ibl l i ty i s the embroidery work of i t s 
home worke r s . In connect ion vdth such p roduc t s , the . f i rm is^ not a "man
u f a c t u r e r " of the a r t i c l e on v/hich t h e embroidery i s perform'ed, so t h a t 
the wage order for tho Embroideries Indus t ry would "be appl ica 'ble to i t s 
home -//orkers under these l a t t e r drcumst-r-nces. .'rr:-;''•-«-1--; *4;-i: •x.y'n,. 

Accordingly, i t i s my opinion t h a t t h e -jvage orders applica'olG 
t o sub jec t ' ' s home worker employees in eaqh case a re as f o l l o w s : 

^ . ' • • • " . • . 

(1) The wage order f o r the Text i l e Industr;^' i s a p p l i c a b l e t o 
'•.' those ,ho33 v/orkers -//ho a r s engaged i n embroidering tov/s ls made . . ,, 

i'p- by s u b j e c t ' s c o n t r a c t o r s from bulk terr^^^-cloth f-'jr.nished 'oy 
'"*•"•*''••' sub jec t f i r m . 'iVhero t h e travels a re purchased from the mi l l ' / ' '"'-•'•^"l 
; A' hoVlrever, the embroider ies wage o rde r would a p p l y ' t o s u b j e c t ' s 
A-"" home workers vrho subsequent ly embroid'jr such t o w e l s . ' '' '*• A 

•.'-.„ ''•;;'^'''' (2) Depending on the content of tJne b l a n k e t s , the .wage 
.order f o r t h e Tex t i l e Indus t ry or f o r the ¥oolen Indus t ry i s ' 
a p p l i c a b l e t o those of s u b j e c t ' s homeworkers v/ho, a r c engaged 

•;.'• i n the embroidorj'" of b l anke t s m d e b j s u b j e c t ' s c o n t r a c t o r s 
.out of "Dulk b l a n k e t i n g . Havever, those home workers.who are ' 

; ^^. engaged in embroidering b l a n k e t s '.ffhic"n ha.ve beon purchased by 
^ y"^ sub jec t f i r m f rom the m i l l a r e subj-oct t o th-; Embroid-:;'ries 
•"'.•,"" Indus t ry v/age order* ' ; " ' .' ' •, •: • . . . : ' ' 
, , - i . ^ '^ • • • j - f y - y - y y : . - . , y y , y ' *> y - , y i •'-y, • .•. - y y ,̂  

"••'•-.>•••""•• (3) The v/age o rde r f o r the "iifomen's. Apparel ' Indus t ry as 
i n f a n t s ' and c h i l d r e n ' s outer-z/ear i s a p p l i c a b l e t o those of ' 
s u b j e c t ' s home v/orkers v/ho embroider bibs, made by s u b j e c t ' s 
c o n t r a c t o r s out of bulk t e r r y - c l o t h t o w e l l i n g or out of readj?--

. . " made towels furn ished ,by subject .^ Kof/ever, t h e embroider ies 
>* wage o r d e r - i s a p p l i c a b l e to 'th.-j home workors v/orking on, "Dibs 

which the co.mpany has purchased from t h e ' . m i l l . ' " * ' 

•,,,,,4-
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Euroka Ro l l e r I^tills ,. 
Te l fo rd , Tennessee 
F i l e No, 51-53555 

July 17, 1946 

') - - ' • :• 

-,, „ -v.---:*4-

• . . . _:. , , . . - - 7 

This will reply to your memoranda of April 18 and May 20, • "-
1946, regarding subject, ., 

. You state, that the business consists of the manufacture of 
grain products, sold locally'- in three Tennessee counties. Sales are made 
to farmers, dairymen and peuitrymen, as well as to some dealers. All 
operations are performed at the feed mill, and tbe products include flour, 
food, meal and some feed mixing materials. Various kinds of grain prod
ucts are manufactured from grain purchased from farmers and raixed by , 
formula with other ingredients. Some of the other ingredients inOl-ude 
salt, meat scraps, limestone, oyster shells,.phosphate, bone meal, cod-
liver oil,- ,dairy products, etc. The employees, in question are engaged 
exclusively in the production and distribution of the .products intrastate. 
The receipt and unloading of goods from other States is performed by 
other employees. Segregation of duties is adequate. According to the 
evidence in the file the prepared feeds are distributed "at v/holesale to 
large farm operators," The "large farm operatdrs" are peuitrymen and 
dairymen v/ho feed the prepared feeds to the poultry and livestock that 
they raise for interstate shipment. \ • • . , , » ,: , , . 

You express the opinion that the employees in question are 
covered under the principles expressed in Legal Field Letter No, 97,' 
pages 26 and 56, and, Reynolds v. Salt River Valley'ITater Users Assn«, 
143 F. (2d) 863 (C,C,A, 9 ) , '. , /. - '̂A A'; 

I agree with your opinion that em.ployees who produce feed for 
use locally in raising poultry and livestock for interstate commerce 
are engaged in a process and an occupation necessary to production^ 
within the meaning of section S(j) of the Act, In this ccnnection, see 
the Suprem.e Court's discussion of coverage in t'ne case of Roland 
Electrical Co, v. Walling, 9 "STage Hour Rept, 89, and Schulte v. Gangly, 
6 Ti'age Hour Cases 2, Moreover, it could ivell be argued that the feeds 
become a part or ingredient of the pcultry and livestock produced for 
interstate commerce. Since, as yo-u know, "goods" includes "any part or 
ingredient thereof,'* the subject company would be engaged in production 
for interstate commerce if it has reason to believe that the feed it 
produces v/ill become part of products to be shipped out of the State. 
As you v/ill recall, in the RervTiolds case the court stated that "irrigat
ing water is not only a cause sine qua non but one of the several 
proximate causes of vegetable gro'v/th. Its intimate immediacy is obvi
ous." In my opinion, feed bears an equally intimate relationship to 
animal grov/th and its production is'similarly necessary to the raising 
of poultry or livestock. See, also. Legal Field Letters No, 85, and 
No, 89, page 27; and the Divisions' brief in the Rej^Tiolds case, 
('" • • '• , (04906) 
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Retjuest for opinion 
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July 25, 1946 

' In reply to your memorandum dated November 1, 1945, v/e v/ish 
to confirn your opinion that "bhe coveiage of-the Act extends to em
ployees engaged in the production of pasteurized milk and other dairy 
• produo-us l i i e r e such products are sold to various railroad companies 
v/ho, in turn, sell them to armed service-personnel"traveling on troop 
trains, r.oving across sta-be lines," You state -bhat ''Frequently the 
sales are made in to-tms located near the state line and substantial 
quantities of the products unquestionably move outside the state." 

In a memorandum, from-William S. Tyson, then Assistant: ',;•,,•-.'• -
Solicitor,' to Regional Attornoy Kenneth p. Montgomery, dated February 21, 
1945, it v/as-stated tiiat all employees of Fred Harvey Service, Inĉ . 
"engaged in connection -with the procurer.ent, s-borage and distribution 
of food destined to be consumed on Santa Fe dining cars, and employees 
engaged in connection v/ith the furnishing of linens usod in the dining 
cars v/ere cngagod in interstate comr.ierce and in the production of goods 
for interstate cozriercoa" 'The- "ioo cases" (see release A-14) v/ere 
cited -in 'support of this statement. The employoes in the 'case you put 
are -engaged-in iiandling goods v/iiicii tiieir enployor lias roason "bo 
believe will leavo the state so tliat coverage in your-case can be basod 
•on paragraph 2 of Interprotative Bullotin No. 5 and on United States v. 
Darby, 312 U«S» 100, 115, as v/oll as on tlie "ice casos.'̂ ^ McLood v. • 
Threllceld is pla.inly- irrcldvant v/henovor coverage is predicated upon -.A 

"prod"action»" 
• • % • * • • 

-%y. 

yiUl'yi.A''^. 

" / ' ^ i . ,*• 
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• - ' - . * • • ' 
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SOL:ERG:YS-

S6 CD 301 
-Â  ; ' '. , A • y 601 
Ernes t N. "Votaw, Rogional At torney . . . : . , . , , , . .'-;,•.'..,. .J.,-302*22 
,Ph i l ado lph ia , Pennsyl-vania ; : ' ' • ' , , : • • ' '• i.^.ipby'P y ' i '70I 

\ y y . P ' ' i ^ i ' y y ' '':i..'i •••'" P'P i i ' i . y P P . . i ^ " 27 DA 101 -
Ilaf'old C," Nystron ' '' .' 24 Ab 302.1 
Chief, Wago-Ho-ur Soc t ion ' ' ' • - • , . . , 

;4--';'»»-:nu-,,fc5;-- -• -•- ... y -i, t - . y ' r / - . . i i i - i . 

Denver C: Sphra ta Telephone t Telegraph Co. 
Ephra ta , Penna. ,,- - ' Ju ly 26. 1946 
F i l o No. 57-9855 . , * ' " - ' " ' ' :• '-. ' 

i y i O i If*,'-.. ^ - 1 . , ' • - • ; , - , ' • • ' ,- ,. i y j , . , . . : . y . ' i ; ->;-$ , • , , • : ,? , ' • : ^ •.fy y y . y : '-• • y -: 

Referonco i s mado t o your ' momoranduh i n ' t l i e subjec t mat te r ' 
datod Septembor 2 1 , 1944, r a i s i n g a ques t ion as t o - t l i o propor method 
o f computation of overtimo f o r c o r t a i n lincmon omployod b;; -fcho conpany 
and pa id on an hour ly r a t e b a s i s . Cons idora t ion of sub joc t f i l e by 
tiic S o l i c i t o r ' s Office in TifasMiigton. and b-y tho Admin i s t r a to r ' s ' 'C f f i ce 
lias occasioned our de lay in providing you vri.tli, an opinion in" t h i s 
ma t t e r* ,., ••,,..,.•,-.- --,-- . . - . , . . , . , ...'', .,. -. .,,. ' . 

^ ^ • ' • • - , , - - 1 - ' - - - • - : • - . --^y : ^ '•• . - - ' : / . - . • . . y - y ^ - - - . -"--- -: > ' • . • . . . . ; . , * * . . ; . - . 

'- -.vv-'Tho employoes i n q u e s t i o n , i t appoars , v/cre. paid only for 
a c t u a l worlcing t ime ' and fo r t r a v o l t i n o on tlio t r i p out t o tlio v /o rks i to . -
An in spec t i on revealed t l ia t 3 hoi.irs of i m i t i n g and t r a v e l t i n e (from 
tho v/orksi to back t o t h e o f f i c o ) , c o n s t i t u t i n g hours v/orkod under tho 
Fa i r Labor Standards Act , had not boon inc luded in computing tlic hours 
v/orkod i n "tho v/orla/cck, and , you s t a t o , t he cmployoos had rece ived no 
pay a t a l l f o r those h o u r s . I t f u r t h o r ' a p p o a r s t l i a t i n computing t he 
ovort ino conpensat ion duo vaider .tl-ro Act j -blio i n s p e c t o r c a l c u l a t e d tho 
omployoo's rogu la r r a t o of pay by d iv id ing t o t a l s t r a i g h t - t i m o earnings 
for tlio v/ook by t o t a l hours v/orkod ( inc lud ing tho v/ait ing. and incoming 
t r a v e l t i m e ) . The conpany v/as d i r o c t o d t o pay an a d d i t i o n a l h a l f timo 
of t h a t r a t o for a l l h,oi.irs v/orkod in o::ccss of 40 in each v/orla-/ook« 

* • , • , . 

, You sta'bo t h a t the subjoct f i lo v/as r e f e r r e d t o tlio Adminis
t r a t o r becauso a ques t ion vns r a i s e d as t o tho cor roc tnoss of"tho 
motliod of conpv-tation usod, i . e . , v/liothcr paragraph 14 of I n t e r p r e t a 
t i v e B u l l e t i n No. 4 i s a p p l i c a b l o t o tlio i n s t a n t c a s e . You viov/ tlio 
caso as g ovo mod by ro loaso R.-609 and paragraph 14 of I n t o r p r o t a t i v o 
B u l l o t i n No. 4 and s t a t e t l i a t ; " I t i c i i nna to r i a l t l m t i n s t ead of 
v/orking p a r t of tl ic timo a t 50 conts and pa r t of another timo a t 40 
conts t h e onploj'oo v/orl:s fo r p a r t of tho t i n e a t v l and fo r tho r e s t 
of t ho t i n e for n o t h i n g . Tho p r i u c i p l o involved i s t l io sar.io»" 

For tho roasons so t out bolov/, v/o d i sag ree v/ith your conc lu 
s ion and bolio-vo tlir.t ovor t ino conponsation for -fclie conpany's l inoncn 
i s t o bo cor.iputcd i n accordance v/ith paragraph 9 of I n t o r p r o t a t i v o 
B u l l o t i n Uo, 4 . 

• - . ; • - • • " . • •' ' y i " 
Tfliilo i t i s , of course , t r u o t h a t an omployor m y o l o c t t o 

pay an cnployoo loss for t r a v e l tirao t l ian fo r t imo spent i n a c t u a l 
p roduc t ive r/ork (Logal Fiold Lot to r No. 6 1 , . pago 2 2 ) , and v/hilo i t i s 
a l s o t r u o t h a t i n dctcrj:iining compliance v/ith s e c t i o n G of t h e Act t ho 
Div i s ions liavo, in ro loaso R-609, -bakon the p o s i t i o n f o r enforcement 
purposes t l iat t o t a l s t r a i g h t t-iiuo conponsation may bo averaged ovor 
a l l hovirs v/orl:cd i n a v/orlnr/ook, t ho quos-fcion s t i l l ronnins — v/hat i s 
tho onployoe ' s r o g u l a r r a t o of pa,y for purposes of d e t o r n i n i n g complianco 
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• lienorojidun t o Ernes t II. 'Votaw. . Pago 2., 

v/ith soc t ion 7 , Sco, for example, Lcg&,l F io ld L e t t o r No* 36, pago 
1 3 , i nvo lv ing , a s i n i l a r probloiii,-' v,^aroin tho ques t ion of tho omployco's 
r o g u l a r r a t e - o f pay i n ovortim.c'v/coks Mras o x p r c s s l y l o f t open* 

' .:: .A •.-:i"Aaf'.'you-'kn'ai-}^ under t h o ' F a i r Labor S tandards 'Ac t ^ ..odch oA*'y . 
'ployoo'must-:ba paid ::cbfa.pcnsation for h i s omploymont ( ine ludihg , v/ai t ing 
cn,d,:-tra.vcl .-feiiib'.) i n .excess of 40 hours ,iii a v/cski i a t ' t i ' r a t a •..not-,lc,s„& :• 

• "fchc.n":onc and ono-half . t i n e s t h e rogulgr , r a t e a t vaiicll^ he :is -ronplo^^rod* , 
The Supremo ,:-C c u r t i n Skidmore v . Sv/ift & Co. , 3go I^,S''».1:54,:: in : cons i d " 
:aring a casQ v/horc-,tim.c ou t s ide tlio rccordgd,hourp v/P-S doomed t o :•:. 
•cons t i tu to hours v/orksd under t h e .Act, s t a t o d ; ••"* *.'•*-his componsation 
may covor b o t h v /a i t ing and t a s k , or only porformanco of the t a s k . i t s e l f • " 
Accordingly , i t i s : n e c o s s a r y / , t o dotormino from a l l t ho f a c t s and c i r -

-, cunstancos of t h e caso .v/hcthor t h e pajonont to i t l i o hour ly . ra to employees 
horo involved :of; an hoiirly. r a t o for hours iTorliDd c o n s t i t u t e d pay-mont 
for a l l , v/ai t ing and t r a v e l timo as i-/cll as t a s k hours v/orkcd. I f tho 
f a c t i s : t ha t -fclio componsation pu rpor t ed ly p a i d - f o r t a s k v/ork only v/as 
a c t u a l l y paid and rocoivod as s t r a i g h t t i n o componsation for a l l hours 
-vvorkod, ' i nc lud ing a l l v /a i t ing aiid t r a v o l t imo , t.hon t h e r e g u l a r hou r ly 
r a t o fo r ovortimo .purposes nus t bo dotorninod by d iv id ing t o t a l compen
s a t i o n by-,-to-bal liours v/orkod ( inc lud ing a l l v/ai t ing and t r a v o l timo 
\'-jhich may bo hours v/orkc-d undor tho A c t ) . 'On tlio othor hand, i f tho ,» 
componsation paid for t l io v/ork a c t u a l l y porf orraod ( t aek) and for tho 
outgoing t r a v o l t ime (timo spent in t r a v e l i n g out t o t h e v/orksi to) v.-as 
a c t u a l l y pa id and rocoivod as s t r a i g h t timo conpensat ion for -bhoso hours 
only , t ^cn thoro i s ^ i n our op in ion , no b a s i s for a s s i g n i n g p.s-thc 

- r egu l a r hour ly r a t a any r a t e othor than t h a t s t i p u l a t e d by, t h o . p a r t i c s . 
Cf. Legal F io ld L e t t e r No. 105, pages 7-9 and Logal Fiq Id. Le t te r -No* .•,, -
105, pages 3-4# ... . . . .• . . . ••.:,-.:••,-: •;•." 

' y -i-ifitfftiiAi •• t . i - iy -y^ ' ' • •^ •u i ' ' t . r - - ' r . - TI.T •!••: - S ^ . " y p y y y - y < } y i y . - . : i . . : , , ; . . : r , - / : ^ r i 

Sco, i n t h i s connoct ion, tho Supromo;Covirt's dccis iGn in j t l io 
T . C . I . & R.R. Co. caso , i n v/hich i t v/as s t a t e d ; 

Accordingly> wc v iow: ! § >7(a)i 5(g),- end 5 ( j ) of tho Act as 
n o c o s s a r i l y i n d i c a t ivo . of a -Congress iona l , in-bontion..to guarantee .oi thor 
r egu l a r or ovor t ino componsation for a l l a c t u a l v/ork or omplo^/ncnt. 
To hold t h a t an omployor nx̂ y v a l i d l y cor,iponsatc h i s employees for only 
a f r a c t i o n of t h o t i n o consumed in a c t u a l l abo r v/ould bo i n c o n s i s t e n t 
v/ith tiio vory purpose and s t r u c t u r e of thoso soc t ions of t h e A c t . : : y : 
/ underscor ing s u p p l i e d j 7 The c o u r t , i t nay bo notod, usod t h e v/ord :-A'; 
""regular ," ' not tho v/ord "riiinii.iun," i n r e f e r r i n g t o t h e componsation - • 
ptlior t h a n overtime conponsat ion rcqui rod t o bo paid " for a l l a c t u a l 
work or onploymcnt." " * * * i t i s immato r i a l , " s a i d tho c o u r t , " t h a t 
t ho ro may havo boon.a p r i o r custoLi or c o n t r a c t not t o cons idor c e r t a i n 
work v/itliin the conpass of tho v/orlavook or not t o conpoiisato or.iployoos 
for c o r t a i n po r t i ons of t h o i r viprk * • * Congross in tended * * * t o 
aciiicvo a uniform n a t i o n a l p o l i c y of guarcuito^jing conpensat ion for a l l 
v/ork or onploj-ncnt ongagod in by omployoos cqvorod by t h e Ac t . " 
U n d e r s c o r i n g s u p p l i e d . / 

In the sub jec t ca se , a p p a r e n t l y , the p a r t i e s d id not c o r r i d o r 
t h a t tiic 3 hours of v/ai t ing and incoming t r a v e l t i n o c o n s t i t u t e d hours 
T/crkod under t h e Act u n t i l so advised by t h e D i v i s i o n s . The par*tios 
agrood upon an hou r ly r a t e of pay f o r purposes of t h e cnplojTiont, how
over , v/ithout i n d i c a t i n g in any v/ay any i n t e n t i o n t h a t sucli r a to bo ncfc 
app l i cab l e t o a l l hours v/orkod. Tho onployees v/oro a c t u a l l y pa id 
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s t r a i g h t t ime^'- 'compensation a t t h i s h o u r l y r a t e f o r e a c h ' h o u r : v / h i c h vf'a's 
r e c o g n i s e d u n d e r - t h e a g r e e m e n t o f employment a s a n h o u r o f work* F o r 
eaoh s u c h h o u r i n e x c e s s o f 40^ i n a worlcWefek| t h e employees were p a i d ah 
a d d i t i o n a l half.-tiffi^"'bas'ed on.''fchis s t a t e d h o u r l y r a t e . C h a r l e s F . A l l e n , 

- f o r e x a m p l e , •"employed a t an h o u r l y r a t e , o f 72 c e n t s was . p a i d $28 ,80 fo r a 
40*hbur week e n d i n g November 3 0 , ' 1 9 4 0 (40 h o u r s x 72 c e n t s ) ; , a l t h o u g h 
'•if.aitlhg.lQ.Hd'. incpffiing. ,trj?.vel t i m e , n o t r e g a r d e d a s h o u r s w o r k e d , b r o u g h t 

" h i s • ac tua l ' . ho'urV'b'f employment t o -41^, f o r t h a t wook . S i m i l a r l y , . i n .the 
-y/orkvi/eek'ending December 2 1 , 1940 , A l l e n r e c e i v e d o v e r t i m e , on t h e b a s i s 
o f the : -72 ' - cen t ' r a t e and-was p a i d s?30,96 f o r a 4 2 - h o u r . w e e k Pl^O h o u r s x 

' 72 cen t s ' ) p l u s (2 h o u r s x $ 1 . 0 8 ) / , e x c l u s i v e o f w a i t i n g and incoming 
' t r a v e l t i m e i n t h a t - - w e e k . I n o t h e r w o r d s , t h e company i t s o l f r e g a r d e d 
72 c e n t s a s - t h e - employee*s " r o g u l a r r a t e o f p a y , " s i n c e i t s own computa 
t i o n s i n d i c a t e t h a t o v e r t i m e h o u r s w e r e p a i d fo r on t h e b a s i s o f t i m e and 
o n e - h a l f t h e 7 2 - c e n t r a t e ' shov/n on i t s b o o k s . Moroover , t h e i n s p e c t i o n 
f i l e - r e v e a l s t h a t t h e company d i d p a y f o r t r a v e l t imo on t h o t r i p o u t t o 
t h e w o r k s i t e a t t h e e m p l o y e e ' s s t a t e d h o u r l y r a t e ( s e e Raymond B . : 
F e l l e n b a u m ' s l e t t o r of-December 7 , 1943 i n t h e f i l e ; soo a l s o .item: l o 
o f t h e i n s p e c t o r ' s n a r r a t i v e r e p o r t d a t e d J a n u a r y 1 5 , 1 9 4 4 ) , t h u s c v i -
d e n c i n g a c l e a r i n t e n t i o n t o pay f o r " u n p r o d u c t i v e ' * h o u r s worked a t t h e 
same r a t e a s t h a t p a i d f o r " p r o d u c t i v o " h o u r s v /orked , Undor t h e s e c i r 
c u m s t a n c e s , i t canno t be s a i d t h a t any o f t h e c o m p e n s a t i o n a c t u a l l y p a i d 
on t h o b a s i s o f t h e a g r e e d h o u r l y r a t e was p a i d or r e c e i v e d as compensa
t i o n f o r h o u r s c o n s t i t u t i n g h o u r s v/orked' u n d e r t h e Act b u t v/hich wore 
n o t so r e c o g n i z e d by t h o p a r t i e s . The a g r o o d h o u r l y r a t o m u s t , t h o r c f o r o , 
bo doomed t o r e p r e s e n t t h o v a l u a t i o n p l a c e d by fno p a r t i e s on e a c h h o u r 
d f v/ork as s u c h , and c a n n o t r e a s o n a b l y bo c o n s t r u e d a s a moro m e a s u r i n g ' 
d e v i c e f o r a s c e r t a i n i n g , on t h e b a s i s o f t h o number o f p r o d u c t i v e - h o u r s , 
t h e , c o m p e n s a t i o n p a y a b l e f o r b o t h p r o d u c t i v e and n o n p r o d u c t i v e h o u r s o f 
omploymont; see L e g a l F i e l d Lo t to r - .No . 5 1 , pago 8 , . '*,«.*'»:•*. 

, C o n s o q u o n t l y , fo r t h e r e a s o n s s e t o u t a b o v o , i t i s ou r o p i n i o n t h a t 
' t h e r e g u l a r r a t e o f .p&y f o r ^ t h c company ' s l i n e m e n i s t o bo d e t e r m i n e d i n 
a c c o r d a n c o v / i t h p a r a g r a p h ' 9 o f I n t e r p r e t a t i v e B u l l o t i n No, 4 . ..,. ^,.. :. 
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. 
Request for opinion - coverage of employees of flooring, - •' 
roofing, sound-proofing,, insulating and painting contractors 

-,- • •, •'- " •- ' f t * - y i ] . - '^'pi •»':•*?• p i - " - % w- '-'i''-A- i «-'• •" y ' : ' . -y ' ' - -^ • • 
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.-.. , .• t y •„ -. . *. v> - L ' -j -, . -• .- t f .•f.A . . . .^ . . ' , . , . I .. ...... A . ..' **-:,• *i;*- ̂ * 5- * . y ' ' - '"'-*- ' ' •/ 

Reference is made to your nenorandum of September 6,, 1945, 
requesting an opinion regarding the coverage under the Act of the jabov=e-
d'escribed employees. You inquire "ivhether the prih'csiples" of'G-16-2 Should 
be-a-pplied to. such employees even v/hen the installation may be done pur
.suant to, an interstate-contract (which is usually a contract for the sale 
of,,goods) or regardless of the source of the r.iaterials installed, 

-.-', ., '" You sta,te that it is the practice for dealers in various types':--
cf .the above activities, to maintain crews which are sent out to do the, 
work. The transaction is usually in the form of goods "installed" at. so 
much per square foot, per cubic foot, etc. Such "installation," you in-w,, . , 
dicate, requires special skill in handling thp .materials, and som.etimes- ' 
special tools or equipm.ent is used for installation. You state that you 
have'no question regarding the applicability of the Act v/hon the -r/orlc is 
done in an:establishnent engaged in the production of goods for,commerce 1/ 
but that your inquiry relates rather to such "installation" in private 
hones, churches, schools, etc., s • - - . 

, • ,' •'-,•,•,•• - • «p - # •# .* 

...; :, .,,-. •'.'The different situa"6ions you present may be summarized as follov/s: 

'.:-':. •».'* 
(1) Seller and purchaser are located in the same State, but the 

goods are ordered.by tha seller from without the State so.that their delivery 
to ..the-purchaser is "in corm-nerce" under the Jacksonville Paper caso.--

(2) Seller and purchaser, are located "in different Statos, but 
seller maintains a warehouse in purchaser's State so.that-the goods have 
come' to rest there,. "Installation" omployeos cross from sollor's to.pur- :' 
chase.r''s State to do their work and hire local labor to assist them. . - -, 

-'"'' (3) Sano.as (2) except that ..seller does not maintain such a. -,'.--
warehouse but-ships goods dir'Octly across State lino to purcliaser. 

In oach case your inquiry concerns the coverage of "installation" 
employees. - , , ••, • -

y 'y - y - y . . . . . - • .-/yj: . - • - • -

Yife do not believe that, the -//ork in question can properly be tormed 
"installation" as that term is usod in tho Legal Field Letters (Nos. 74; 80, 
page 18; and 83, page 6) to v/hich you refer. As you note, the first two 

2/ This presumably refers to repair or reconstruction and not "new constr-uc-
tion," .•,.-•:•, .̂  .-; •': - • • 

'-' • -• •",'":'-"'•':- 'r ' ' , "' , ' • •' •• ' (04906) 
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Memorandum to James M. Miller Pago 2 

plainly oxcludo tho installation of building construction mat,eri.als ;from ^ 
tho'scope of thoir discussion and are limited to the installation and 
servicing /pf machinery. In the third tho erection of profabricatod',houses 

"f/as 'held'analogous to the installation of machinery because "the .manufac-
,ture is far.more important than the erection" ivhich v/as "a small part of 
'the v?-o'rk," Genorally speaking, we have not applio.d the -"installation" , 
doctrine to building construction materials. - See,- e.g.,,,. Legal i F i e l d --
Letters No,. ,47,' pago 25, and No, 63, page 3, -A ,-.-.: 

/'-..• 'A -

The distinction botivecn tho installation of machinery and of '•'• 
; construction material stems largely from the distinction between York 
Mfg, Co, V, Colley and Br oiming v, Yfaycross, ygth v/hich you., are-familiar, 
Tho'majority of the courts appear to follov/ tbo roasoning; of • thO' Browning 
'case, whero the contract calls for the eroction or ,.c.on,struQ,tion-,'of a' --
building v/ith materials .supplied from outside the Stato, -holding that such 
construction work cannot bo treated as part of the interstato, salo of goods, 
Tho oourts have dotorminod that tho local construction constitutes the 
predominant factor of the contract (rogardless. of .tho relative cost of tho 
materials used and tho total costs of construction.) : as,, distinguished'from 
the installation v/hich is only incidental to the,sale and delivery ©f : 
machinery or oquipmont in interstate commerce. Seo, in this connection,-
Gonoral Railway Signal'Co, v, -3onmis,3ioii, 118 Va, '301, affirracd, 246-U,S, 
500; Yfestern Gas Construction "Co, v, Co.mnonv/Qalth of Virginia, ,147,-V,a, -'-
235, affirmed, 276 U,,3. 597. Soo, also, Kinnear & G, I-̂ g, Co, : Y , •Minor, 
89 "Vt, 572, holding that tho oroction and installation of; building m.atorials 
shipped from without the State are not part of an intcrstato. transaotidn 
.but constitute, local busine'^s, and Decorators Supply Co, y, Chaussog, 178 
N,"liY, 565 (Mich»), holding to the same effect, v/ith particular emphasis on 
tho fact that the installation of plastorv/ork could bo accomplished equally 
well by State mechanics,as by tho special crew sent from the seller's Stats. 

--•-•--,-,•; .Coverage may, of course, 'oxist on grounds othor than-::tho ,̂ natii'rd 
•-6f tho installation v/ork. Employees' -//iiosc v/ork rolates -to goods still "in 
'commerce" under tho Jacks onvillo - Paper case are covorod by tho Aot. .. 

Furthermore, individuals or construction-crows, that.. rc.g.ul-arly'-'' 
travol-across State lines (asido''from going to and from^thcir homos)-̂ in'-''''' 
the perforiTiance of thoir dutios v/ould be ongaged in interstate:,c6mffiiir-cd- • "' 
arid would be entitled to the benefits of the' Act. Seo pagos 10-11 of , ,; 
tho Administrator's brief in Koon v. Mid-Gontinont Potroloum. Co. 

.,,::: iy. •-.'•:-. • 
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"'- ; •-.•-. T h i s v / i l l r e p l y t o -your mcm.or:indum of Juno, 1,8, 1946 con 'corn ing 
t h e e f f e c t of a r o d u c t i o n i n t h e workivoclc, d u r i n g t h o summer s e a s o n , on : 
t h e r e g u l a r r a t e s of pay of bank :uid i n s u r a n c o com.pariy o m p l o y o o s . 

- I t . , - y . You state that the omployeos involved normally rocoivc salaries 
for,a fixod 40-hour v/ook and that wluro they i"/ork in excess of 40 hours 
in-.any wook their v/oekly salaries aro divided by 40 and timo and ono-half 
that.rato is paid for all iiours v/orked in oxcoss.of 40. Tlio normal ivork-
. wQok of such omployoos consists of 5 v/orking days of,7 hours oach from 
Monday through Friday, and 5 hours on Saturday, but during tho summer aca-
-son, from approximatoly Juno 1 to Sept-jmbor 15, it is the practice of the 
banks and insurance compojiios to oliminato Saturday v/ork and"to operate on 
a 35-hour, 5-day v/ook. You stato tli:r̂t the roduction in tho v/orkwook during 
the summer season is normally acccmpaniod by tho understanding bot"i,"/oon tho 
firm Djid its employees that thoir weekly salar̂ "- continues to ropr-oscnt full 
straight-time conpensation for 40 ho-urs of work. The question prosontod 
is whothor, whero omployecs ̂ during the summer on somo occasions work in 
excess of 40 hours a vreek, the firm.s aro correct "in considering the om
ployoos' salaries as full compensation at straight tino for all hours v/orkod 
up to 40 hours per v/ook,' despite tho .fact that tho workivook was reduced to 
35 hours for tho sunmor season."- .-../̂  ,;.,',.,; .,.',=;:'i .:r.,.-j ••̂ .̂t. •.•••.„[yyy.i.AyA- ••: ::•"-

'.'• ;,,-,,•',. ' You also present-an additional problem involving substantially 
the same facts, oxcopt that the bank or insurance company pays employeos 
porforming -any work on Saturday during thy summer, either at straight tino 
or timo and one-half (based on an hourly rato of l/40 the woskly salary) 
for all hours worked on Saturday, despi'to the fact that thoso hours nCvy 
not be hours in .excess of 40 during tho particular v/orlcv/eok. Hov/over, if 
the same employee porforms any additional work in excess of 35 hours 'but 
not more than 40 hours during the otlior days of tho v/eek, ho rcceivos no 
additional compensation. You inquire v/hethor the pajrment of additional 
compensation for v/ork performed on Saturday "i/ould represent conclusive 
ovidonco that the salary comp-onsat-js omployoos only for 35 ligurs work." 

--,'-:• -• • The problem v/hothor the onployoe's salary constitutes straight-
time componsation for all hours v/orked up to 40 during tho summer months 
presents a question of fact v/hich nust bo dotorminod on tho basis of tho 
agro.omcnt and practice of tho parties.. If tho salary is intended and 
fully undorstood by tho parties to constituto pay in full for oach and 
evory hour v/orkod through 40 por v/ock, during tho summer months, tiiun the 

"•;-•' •' ' , ' (04906) 
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employeo's rogular rato of pay in ovortimo v/oeks wo'uld bo detomnined by 
dividing tho v/eekly salary by 40 hours. On the othor hand, if tho salary, 
during the summer months, is intondod ,3nd undorstood as pajmicnt .only for 
v/or*k up to 35 hours -and nothing nore, thon tho arrangonont v/ould appear 
to sot up tv/o regular v/orlcweeks for employees i-dthin tho year—a v/orkv/ook 
of 40 hours during 8-|- months of tho yoar and a worlcv/ook of 35 hours for 
the othor 3-|- months. In such ovont, tho employee's rogular rato of pay 
for ovortimo purposes during tho 3-|--month period must bo dotcrminod by 
dividing the weekly salary by 35 hours, and in ovortimo v/eoks ho would bo 
entitled to full straight-time compensation at this rogular rato for all 
hours v/orkod through 40, plus timo and one-half thereon for tho ovortimo 
hours. Tho Divisions' opinion reported in 9 "v'fage Hour Reporter, pago 70 
(Logal Field Letter No, 105, pago 3 ) , v/ould, as you indicate 
bo relevant in connection v/ith this matter. 

ippear to 

It should bo noted, however, that in determining the intent of 
the parties, consideration should bo given not moroly to the expressed 
agreement of tho parties (written or oral) but- also to the practical con
struction placed upon the agreor.icnt by tho parties in actual practice*" • 

••-'Soo, in this ccnnection. Legal Field Lottor No. 51, pago 8, at pago 10 
(first paragraph). A significant fact to bo considered in determining tho 

: in"bent of the parties is the majinor in which deductions for absoncos aro 
made. If, for example, v/horo oji omployoo v/orks loss than 35 'hour's deduc-

• tions from his salary aro mado on tho basis of l/35 of the salary for each 
' hour of absence, this would bo stron,^ ovidonco of the fact that the em
ployoo's salary is intended to cover only 35 hours of i/ork. 

Tho problem prOsonted in tho socond situation referred to by you 
is governed by tho principles outlined above. The fact that additional' 
componsation is paid v/h-on tho crployoo'porf orns cny v.'-ork on Saturday v/ould 
be strong e-vidonce t'nat his salary ivas int-ondod to covor only 35'hours, if 

' this fact v/oro considorod by itself. However, its significance is sono-
what diminished by tho fact that no additional compensation, is paid v/hen 
tho employeos work moro than 35 hours but less than 40 hours during tho 
other days of the week,- Monday through Friday. In any event,"- it v/ould soem 
that these paymonts are evidenco that tho salary is not, during tho sunner 
poriod, regarded by the parties as including compensation fdr v/ork po'rformod 
on Saturday. 

"• I bolio-vo that by applying tho foregoing principles to tiio facts 
in tho individual cases, you v/ill bo able to advise tho companies in ques
tion. • '•'i 

• ; • * • • 

, - . : ( . „ ; , - ^ • ^ 

(04G06) 
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' SOL;NCH;FTJR:EG 
Harold C,.'Nystrom ' ' ' - ••• -r-f.,, , 
Ch i e f , - W a g e - H o u r S e c t i o n , '" i:ŝ -i--̂ «--July 3 1 , 194-6 -'-

Reading Company - Operating Schuylkill Navigation Company .. •.'--.'-<•'-;','• ̂  
' , .";;':V -y.,-/'- ,--,.. \ T* --

This is in reply to your memorandum dated February 21, 194-6, . 
in which you inquire whether employees of the subject "come within 
the suspense order now in effect v/ith respect to non-transportation 
activities of railroads, such as ' storage warehouses," ,-.',. 

You state that the Reading Company ivhich operates the Reading 
Railroad also operates canals along the Schuylkill River which were 
originally ov/ned by the Schuylkill Navigation Company„ The canals 
are not used for transportation purposes and "have lately been used 
"to supply water to various production plants for use in their pro— -, . 
duction processes, • Employees engaged in these processes have not '•-•̂ •̂  
received overtime after 4.0 hours. Their wages usually, if not t----':':-.' , 
entirely, have been paid by the Reading Company." 

t-. '^m.ir,: ,>i., , ' . ' • , : „ . " . 

- y ' ' ' On May 12, 1942, the Secretary of Labor, pursuant to a re-̂ -̂ .̂ .- -
'quest from the Secretaries •of I7ar and Na-vy, issued an order under 
section VI of the Public Contracts Act exempting railroads generally 
for the duration of the war from requirements of that Act when they 
are engaged in the manufacture of materials necessary for war pur
poses, and on the same day the Administrator announced that for the 
purposes of enforcement he would consider the exemption of section 
13(b)(2) of the Fair Labor Standards Act applicable to these em
ployees. See Field Operations Handbook, page E-27 (revised October 
19, 1943)0 A thorough search of materials in this office and con—•'/-
ferences with administrative officials discloises no other order .sus
pending enforcement of the Fair Labor Standards Act in the case of 
employees of railroads engaged in non-transportation activities, '* 

- - • - • ' , ' , ' - ' - ^ . ' " 

r̂'.'-j-L,, • - ̂ ) ipjig employees are covered by the Act, See release-'^* îfi -
'-'*''R-1789; Reynolds Vc Salt River Valley Water Users Assn.. 143 >*•, 
% y p F. (2d) e63 ( C C A . 9); Lewis v, Florida Power & Light Co.. : - "'.-
*.:^*AL54 F,(2d) 751 (C.CA. 5)> ' :'T;/'A,, 

y ^ y y ^ ^ y y , . y 
(2) The 13(b)(2) exemption is inapplicable (YiTalling v, 

Connecticut Co„. 154 F. (2d) 552 ( C C A . 2 ) ; see^ also Legal 
,' Field Letters Nos. 27, page 26; 56; 80, page 12). 

(3) The Administrator's statement of Ifey 12, 1942, is 
':',, limited to employees in railroad shops v/hich, in addi-fcion to ^ 

their normal work on railroad equipment, are also engaged in 
producing war materials. See Solicitor Gardner's memorandum 
of June 30, 1942, to all regional attornej^s, explaining the 
Administrator's enforcement policy. The present case does 
not fall within the terms of the Administrator's stateraent. 
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Harold C Nystrom ' ' " ,-. ,- 404.,,0 
Chief ,'•'Wage-Hour Section ' , • ' ' • 

• i P July 31, 1946 
Request for Opinion -Application of -,A---,,•;-:A :. , 
the Jacksonville Rule ""',,-•' SOL:HJE:FUR:CTN 

- ' ' • ;, We regret the delay, .in replying to your, memorandum of October 
31, 1945, raising two questions as to the point at which interstate 
commerce ceases under -fche Jacksonville Paper decisions, 

•-.• ••': 1,. A wholesaler.has ordered a carload of. goods from without 
the State v/ithout having any specific customers in mind at the time 
he places the order,. While the car is en route to' him he receives a 
large order from a certain customer and determines to allocate a por
tion of the carload, to that customer, , Do the goods ..rema.in ih commerce 
until they reach the particular customer? .. ̂, .':r,,'-. ', --•̂- '' 'y ' y - 1 : . ; •. 

We agree with your opinion that the goods do remain i'n com-
mer.Ge-, They are plainly in- comraerce. until they are received at the 
wholesaler's place of business. By the time 'they reach the v/holesaler 
he hjas determined to v/hich of his customers they are to go. The goods 
are thus not held by him as a local merchant for local disposition but 
plainly,continue in commerce under the Jacksonville Paper decision, 

2, Goods are placed on a v/holesal.er's dock by the motor 
carrier w-hich has brought them from without the State or are unloaded 
from a freight car on. to the dock by employees of the wholesaler. 
You. state that you "have constantly advised our pe.qple that depending 
upon all the facts in the case, cov,erage might, extend to include cleri
cal -employees v/ho check the invoices and v/arehouse emp,loyees who move 
the goods :-into the v/are,house and place them on the shelves, .in the' bins 
or in the stacks." Your advice v/as entirely correct and, you ivill note, 
in accordance v/ith ̂ Legal Field Letter, 102, page -29, issued subsequent 
to the date of -your inquiry. The Veasey -Drug Go, case v/hich yoiI cite 
v/as alv/ays considered unsound by this •,b'ffice and has been completely 
discredited by the Supreme Court decisions in the -Jacksonville Paper 
Co, and A. H. Phillips cases, :• ' ' ' '* ' 

y y y y , •y.yf:^rii,y -•-yi,i 

y • y . y . -^s, • y 
. • • % 

/ P - •'• '- . :•' •''• .-•' • ' b't / r i - ., , : - r P^ • •' 
•i.Pyi' /••.':•; • -A','•.' ':•< • / : . , / ' . . . . y .','• • ' " - " ' i ' r .̂̂ Z / •. • "•-', ;';' •, 

,, •,••,•-?' • :'• • If- ,-i ',. ,i •> .,, ... ,,!,- . -•e- . ^ • y : , -, I , V 

: t---„A,',r, , >i, -J,;"! ̂ -'V ^ y y y f i . , / \ ..-^'/y^'i •y.-=.y. i i^'^y^, ••••'••, ••*•• .I >-

y i i ^ f y ' i P ' ' ' ' y . y - y . ^ - > - y f - . y ' - ' - ' ^ ' - y •,' : . i - , y - i y . • •'•'• i , , ' ] • ' • ' 
• , • . , • ' ' . , " . , • •• -• :- . '. • . , , - i , / 

• / i y y ^ i i i y y ::•%.. . , y - ' . . y , y : '- „ - i i • - : - •'.iy:. • i y i, • • 'f 

y y i y y y y i i ^ . ^ y y t ^ y •ifi.:t!:' ' i^i,.by • - • y ' I '^p-P 
A'^A>A\',.f3-: ^ ,:>-.'....-rrj- •?,|:,jî : J'),^-,-. ,.., ., •.••'f 

•-; ,"•:-»/-•.;.-x::-,:,:'-,':--:i:i'• • y.i-~:,. •,*'-
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Aui--ust 12, 194-6 

SOL:AGW:HD 

• ^ l ..a-'V'V-:-•-'-''A 

This will reply to yotir memorandum (SOL:EGT:MIS) of December: 
4, 1945, requesting my comments on Regional Attorney Rozen's memoran
dum of November 23, 1945 to you. 

.̂L •̂ .̂: 

As Jvlr, Rozen- points out. Legal Field Letter 65,- page 19, p u r 
ports to overrule in part the prior opinion printed in Legal Field 
Letter 63 at page 11. Legal Field Letter. 65 reviews the question of 
coverage of "collectors," "fedjustors" ahd "field represen-tatives" of 
automobile finance companies operating on a national basis and concludes 
that the duties of each such employee must be individually related to , 
interstate commerce. However, Mr, Garnder's memorandum of Ifey 22, 1942 
to Mr, Li-v-engood,' entitled Small Loan Companies a.nd Domestic Finance 
Companies, appears, in turn to pverrgL.le Legal Field Letter 65, 
,:, ' . . , : ' - .S':y -iy • ' " " : "* ' " i'"". ' • • i ' ' ' .. . 

It does not appear from our files that we-have given further •', 
consideration to the basis for coverage of employees in the national 
automotive finance field since .the date cf Mr. Garnder's memorandum,. •'̂ • 
However, release T-30, issued on January 8, 1942, four months earlier , -.-
than that memorandum, while not expressly adopting the broad basis of •- •; -
coverage, does seem to imply that, all employees of national companies ; - \ 
are covered. Similarly, a broad basis of coverage was also taken in • 
the insurance field in releases G-232 and K-l746, See also Legal Field-
Letter No. 103, p, 6, In viev/ of these prior interpretations,, as well 
as the broad v-iev/ of coverage taken by the -Supreme Court in the Armour;'.. ,:: 
and Svdft cases (see- also Un::ted States v. Southeastern Underwriters . - •--
Ass'n.. 322 U.S, 533, and Polish National .Alliance v. N.L.R.B.. 322 U.S. 
643), I believe we should apply the "broad" basis of coverage. It is 
clear that the work in the "branch offices of a typical automotive finance 
company, operating in a State other than the one in v/hich the central 
office is located, is all directed toward the flov/ of interstate commerce 
between the branch and central offices. Under these circumstvances, it 
seems unrealistic to suppose that any of the employees-in the branch 
office.do not regularly perform v/ork connected with that commerce. 
This view is further supported by the recent circuit co-iurt decisions in 
Ritch V, Puget Sound Bridge & Dredging' Co,. (C'CA. 9) (6 WH cases 126, 
1946) and Walling v, McGrady Construction Co,, 60 F, Siupp. 243 (W.D. Pa,), 

;•-; f y -̂ ĵ - , J-j.»-,..;.-J,, .,̂  . .yy ,,j, ., j', •-) - ' / y ••i^i'^A'i': i- • i - t y ^ y " ' y ' ^ r - ' y 

' • ^ • • • - ' : • y ' - y b r y y r - y i ^ rî ; •,•;:.,, >f ir"-T i'i, Af * •,:Ai,::---:.''-' -''('•-'"-.-T-: -
•:---- rT-- ' ff '• "'".^'r-'*t* - '*,('•-'" T-'tr,-- ' y y - i y i - ^ ,,?-;_ .':-.-r-, ; r-'n. •• -S ' •'-' -̂-,''-

•"_• î f • •:̂  • '.- -!'':A,.-' .,':;-,,,- .T.i y ' , •-'' •• c ..î  -•yp-i i ' • -y,-- :•"'-

' t- ,11*, -i-t-i 

•V - y i 

• y X ) y y . 
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• '•'.' î - .-;;T , -.' V 

^B'̂ im 

p < i y : 

• iti. r . 

: y 

- ' " • : : - ' ' 

• ».f ~ , , 

'• - . ••• 

21 

^FvA,-^ 

lAA^y^ 

J. . y - r ' . 

23 
•:, -„: / • • • -

AC 409.81 
409 .1 , 1 •-•- ., -

-. -..-.409,4111 ' y . . A: 
^ -4Q9U113 A.'"' , . , 

409,51A " • 
„,, , 4 0 9 , 9 1 . - ,.-,. .,-, 
CE 3^02,2^ '• ^ "A '•/ 
.y. 205,61 .... , , , , . , 

.302*7: ;•;'" ' l i y I P 
pyi ' ' " ''r.i 

CF 101 •- . y. 
.: "303,6 y -

':"';S0L:NE4HD ' ' " ' " ':, '"''" *''' 
-•; - „ • ' - y - " •••- •-•- •-, '•;,-,, i - y ^ 

J u l y 3 , 1946 . 

Washington 25 , D. C 
• ' • • • ' - . • , , • • • • \ 

Mc. Ralph W.: Pollock-;, :•:;.A;. 
S. Div is ion S t r e e t 
Mount Union, Pennsylvania 

Dear •Mf;,:. Pollo'ck: . . - . •: 
' i l -•• • -,.";>•;.>-, • , ; ,,, . 

-•,:': Re'ference. is nade, to your .letter;,,of May 29,. 194.6, with "re-- -
,speqtto- the applicability of the Fair Labor Standards l*ct to employees 
engaged in constructing additions to existing 'buildings, repairing, '_ ' 
reconstructing and, remodeling other buildings and machinery used as- '̂ 
"a canhery, but which, due to the dea,d' season, has b'een temporarily '.''•-' 
shut down. Enclosed are copies of the Fair Labor Stand-ards Act, t'he 
Wage-Hour Digest'and Releases G-162, .4-14, R-1892 and R-974. ' ' - , '" ' 

" P ^ As. you may knov/, the general coverage of the Act extends, to _ 
employees,engaged in interstate commerce or.the production of goods 
for'Interstate, commerce, including occupations or processes necessary, 
to, such prod'uction. It- is. the position of the Wage and Hour an'd 
Pu.blic Contracts Divisions that, employees engaged'in new construction^ 
v/ork on-.canneries are not covered by the Fair Labor Standards 'Act,' but 
those engaged-in maintaining, repairing and reconstructing buildings :\ 
or niachinery used to, produce goods for interstate commerce are covered. 
Employees'on -construction jobs generally come under the Act, however, • 
if tHe'y are engaged in interstate coramerce activities, such as pro
curing or receiving goods from other States, Also, employees who-are _ 
'"ehg,aged Oft-covered and noncovered construction v/ork dtiring "the s & m -.-yi 
, workweek, Vould be covered, for the entire week, " . *i. . • :"f ̂  

,' * ,:'"̂  - ' X'g'suming that the cannery.is engaged in producing goods for 
interstate comme-rce during its regular season, employees engaged" in re— 
pfeiirinĝ  remodeling and reconstructing the tuildihgs and'machinery, in
cluding, the remodeling-, of. the, barn during the dead season, would be, in 
my opinion,,, covered by the Act. In' accordance with the foregoing pr'ih—•_̂ ^ 
Ciples, see G—162, part III,' As explained m,6r6 fully below-, employees, 
engaged in ordinary maintena'ri'ce,'arid .repair v/6rk: during :the. 'dead* seasoa-; 
'maybe exempt" from the overtime provisions bf th'd Act if:'the dead *'••'̂ •̂  
season falls within the I4 v/orkweek limitation. r ' • • 

Work performed on the additions to the cannery would be 
'covered insofar as such work amounted to remodeling and reconstruction. 
If the work on the additions amounted to original construction, employees 
engaged exclusively in any workv/eek in such v;ork v/ould not be covered 
(see G-I62, Part V ( B ) , par. 2), Your letter is not sufficiently clear 
for me to determine this matter definitely in your particular case. 

- 1 9 - (04906) 



Mr. Ralph W. Pollock Page 2 • 

,-. The exemptions from the overtime provisions of the -A.ct to 
which you evidently have reference are set forth in sections,7c and 
Tbp) of the Act, Section 7c of the Act provides for $n exemption 
fpom the overtime provisions for eraployees in a place of employment .' •:, 
wh^re their employer is engaged in the first processing, which may 
under certain circumstances include freezing, canning, or packing 
perishables or seasonal fresh fruits or vegetables or in the first 
proce,ssing within the area of production of any agricultural or 
horticultural commodity during seasonal operations. During a period 
of or periods of not more than 14 v/orkv'/eeks in the aggregate in any 
calendar year an employer engaged in such .operations need not pay 

; overtime to' employees- in a place of employment v/here he is. so en- . 
gaged if such employees 'are engaged in the named operations or in , ••' 
occupations necessarily incident thereto. The enclosed copy of release 
R-1892 contains a full discussion of this exemption..'-.̂  - -iAf̂ ... . .̂..„-. " 

P . r y i i Section 7(b)(3) of the'Act grants'an exemption from the over
time provisions for no'b more than 14 v/ork//eeks in the aggregate in any 
calendar year for employees engaged in an industr3- found by the Admin
istrator to be-of a seasonal nature, providod such employees are paid 
at rates of not less than one and one-half times their regular rates 
of pay for work in excess of 12 hours in*any v/orkday or in excess of 
56 hours in any v/orkv/eek, as the case may be, , Pursuant to the -authority 
granted in this section, the Administrator has determined that the 
first prccessing and canning of perishable or soasonal fresh fruits and 
vegetables is an industry of a seasonal nature v/ithin the meaning of 
section 7(b)(3) of the Act. See enclosed copy of Release R-974. 

on,-'.—!---: A Employees who perform ordinary maintenance v/ork in industries • 
found to be of a seasonal nature in R-974 are engaged in operations 
within the scope of the 7(b)(3) exemption. As to such employees, there
fore, the 7(b)(3) exemption may be taken during the dead season, subject 
of course to the 14-workv/eek limitations, " '••' •::-.-:T', •=••?.< i A -•--•-, 

'•V'= Neither the 7(c) nor .the 7(b)(3) exemption.is applicable to 
the,original construction for installation of additional facilities or 
equipment during the acfive season or at'any other time. The 7(b)(3) 
exemption applies to employees engaged in dismantling, cleaning and 
greasing raachinerj'' after the seasonal operations and also to those who 
rearrange- machinery preparatory to processing a different seasonal com
modity. If any of the equipment is reinstalled under circumstances 
•that would "constitute such a rearrangement of equipment, the 7(b)(3) 
exetnption-would be applicable to such operations.. The exemption -".'ould 
'hot apply, hov/ever,'where the equipment is installed as aa addition 
to'or as part of the constraction or equipping of the processing estab--
',:lishment.' , . ' .. -....' 

a A . : '-"-v", •:: " y y - ^ i " " . .--"''-.'•'::-•:-. A . r'- :' '-' ' . • ' - . 

If you have any further questions, I shall be glad to be of 
'"assistance'to you. Hov/ever, ,you may find it more convenient to consult ,, 
the regional office of the Wage.'and Hour and Public Contracts Divisions 
at 1216 Widener Building, Chestnut and Junipe'r Streets, Philadelphia 7, 
Pennsylvania, -.' ;̂^ A ,. 
- • • " "" "•-', '-•'•/ '. ., A.:.A -Very truly yours,' •'A "''A •' •-"'•'b , • '•,,,: 

-.-•:'; ,'• ' • •• ; • »v':.^;V , , .•"=' ; ' ; , : . , , . - ,-, 

,-, ' . ; - • , - . , - • , / • J, , • ' ., , 

A"' - .-.'.,' . ^ • - .-- . . . - F. Granville Grimes, J r , 
Assistant to the Deputy Adrainistrator 

Enclosures ' •' _ 20 - (04906) 
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Sheppard, Mull in & Rich te r , i i y i 1 • y p r :•{• -ri ^ • i . y ' 402.2121 
At torneys a t Law ,,.ix.».:'v;,-. :A i^vi^::!: {.ip'r" v.+c';''t'^to 27 GA ....^w-
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- y * . : - . . - . . - , . y y p : y i i ' - - a / y b t i y •Piiy.'^i'jyz 
Gentlemen: -:-'T-̂ 3c . ,A* i i t Ziliiy^i^y'PtbiyA^'y'Zc.ist '*r-A-"iP August 8, 1946 

-yyii.. ,iiy,-jk.i -iitj io iiiXiiPi-yl, '(: , ,.i":VTir.'.nv-i-io A.-.-f„-v, , y 
Your l e t t e r t o the S o l i c i t o r of Labor, Mr, A'illiam 5 . Tyson, 

r ega rd ing the^ a p p l i c a b i l i t y of t h e Fa i r Labor Standards Act t o mine 
l e s s e e s and the method of compensating such employees, has been r e f e r r e d 
to me for r e p l y . y^Jy^js,., p y y i'y :jiyy.s.,i^c,./ . U / i • y y -i.y- / • >£r.:i . . 

•"•--• '•->••'' You s t a t e t h a t your c l i e n t , Shatt-uck-Denn Mining Company - I r on 
King Branch, opera tes a mine which produces go ld , s i l v e r and lead , and 
t h a t i t a l s o l e a s e s t o v a r i o u s i n d i v i d u a l s small a reas of the mining p r o 
p e r t y . Af ter gi-ving a number of d e t a i l s of t h e l ea se agreements , you r e 
quest an opin ion as to whether t h e l e s s e e s a r e employees for purposes of 
t h e F a i r Labor Standards Act.. , _ 

i i i -.<>- -; • ' t r.yy* • -:,i:-i.:r -T«f.-! - y r i -i ' y r , . i i . / ^ 

\- y-. Your letter gives the following facts regarding the leases: • 
; '111 'r,?.-» 

''̂ y- '.-''. (l) They run for a period of six months but are terminable on 
30 days' notice by either party, ft,-';. ,.,:.:BA .piy yo '•P,/ f) .' ? +;>?:; 

:'.'",'':.: ,f :• ••' (2) The tools, and equipment required in the operations are 
leased from the mine ovmers«i-;"Tvi '.I. :-;.';'.'/: .!.-:•:(• A A: , .A '' - ,' -;:-*>'l 

y . "''"''•-, A • (3) Employees of -the lessee are selected and hired through the 
company employment office. ,aa^^! .-̂.f- •-, ' 0; '-:.-; ,-A'̂  • '- '• T-

""•'i -P '-••:-'• .. (4) Rent is paid in the form of 85 percent of tho net profits. 
The lessee is not liable for losses v/hich must be absorbed by future 
profits, or if there are none, by the company. .:-,..'•; 

(5) The lessee receives the going' rate of pay for the type of 
~ v/ork performed by him even though tho oporations show a loss. _̂ , 

It is my opinion that the existcnco of these provisions indi
cates that the lessee is an employeo for purposes of the Fair Labor 
Standards Act. See the enclosed copy of release R, 1845 ivhich contains 
a discussion of the factors, whioh the Wage and Ho.ur and Public Contracts 
Di-visions believe are controlling as to the determination of whether or 
not raining lessees aro omployoos for purposes of tho Act. 

' ^ •• ' '• ' You also ask whether the' lessee's' poreontago of profits is to 
•f_ bo included in his rogular rato of pay. The answer is that it - should be. 

,. This payment is tho compensation which tho parties have -agreed shall bo 
paid the lessee for tho rosponsibility and work "involved in exploiting' 
that portion of tho mining property covered by tho lease..' Accordingly,-
it should bo includod in tho regular rate of pay.-- ,: 

; , ^ y , y r i ' % ^ 'yy,l,%byriy^:- ^ i'i- : -A' '" ./-
- a . ^ f ^ i ^ i y p - p P - ^ y ^ P i i ' ^ i ' i ' . y ':•;, 'A- • (04906) 
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Sheppard, Mullin & Richter Pago 2 

You ask further to what poriods tho lessee's sh-are of tho 
profits should be attributed in computing the regular .ra,te of pay. It 
appears fromi your letter that the net profits fj-om tho, lease aro computed 
for- each monthly period and the lessee is paid his share of these profits 
less his share of losses, if any, carried over from the prior month. 
Undor these circumstances tho amount actually paid the employee should be 
allocated to the work performed in the preceding month duri'ng v/]iich,tho 
profits v/ere made. Thus, if thcro aro losses in tho first month, and 
profits in the following month are not sufficient to offset thoso losses,, 
but tho profits iri the, third, month are sufficient to offset tho prior 
losses and leave a balance for payment to tho lessee, tho amount paid to 
tho employee at the end of tbe third month is attributable to his work 
during the third month. Accordingly, it should be added to his straight-
-timo conpensation for tho work performed during, tho third month. Of 
course, tho overtime compensation due by -virtue of this addition to tho 
omployco's regular rato. of pay nood not bo paid until it is computed and 
paid. Soe "Walling v, Harnisohfogor, 325 U.S. 427. 

„ :yky. . — — — - — ^ — — . - , . n , 

''A'"'•<-:; J".v^"^'S' ' ,-:,• • • -' -, •-- , » Very t r u l y yours,--"'IJ?'"::-,'-;..'''->';AAfA-:v--• , 
_ % - . . - ,y » . - ; - , , , , - — - .y.1 y . y - . . . . • - - • - - .-. , 

-'i*y.'<P/-y . y y , : \ y . j , y / i y ; ^ . : ^ .-K^ ..t--•*C::i/v':!:£<;?;»:''-"••,A: ..u- ,.-.A''..,X'A -'. : • ; . . ' • 
A ^jt/'-.v- i-i •p''^yyirii,y •%P.t'r.yppii'ib '•• '" - • -.• -• • '• '. v̂  

. • i y ' - . y p y P ' j - . : i l -y .̂i ''^itirayyi.itipolifiA F . Grarrvillo Grimes, J r . ' • -
'..|.|:A"-'-AI y-* fb • • . y i ' y ifi:^.»p.'y y^py.. A s s i s t a n t t o the Deputy Adminis t ra to r 

•••* ' ." :r''. !»,:':,,• f '•..' "•'I.v-'K. '=-l'.'t'p"'',",r:, •i:\-..tC-:3''!.>^ • ,'-,5". . . . . -, -, ' - : , , , - • ,. , 
.'/•-.-• ' ' . J ' - } * -y . f ' i i j y •y-y,.yr iy '- t ' i c . r : i->,^'ii!«r<,rt.'- y i - i t ' ryy " j ^ . y ^ / y • ̂ ' '':''-• ,:',• "A;" 

. / , . , , ' : . " ' • '. b P ^ p i A i y y y y y 'py y y . P y i y / y : y . i ,-:ii.p'-..i:^:scCiyt. .- • - y ' ' i i ' ' " ' 

'' Z'^: PHyy- .y . i i ' t /p i .^ ' : l l ' •t'̂ - t/y '*,! -̂ mî  ..•*yy-^.y:y^ :}!iy<iobytX'^"i,ir-i-iiP'iS-• r-'yi' 
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Frederic Wingersky, Es(̂ uire . ; ;. , :!,•- r. -.A:!'..,,' -A;' '-'".SOLtEILlzHD - , 
, McKcsscn-& Robbins, Inc. '! , ,- . • , y-.y.: •':-y-'i •:"••: ,;' 
155 East 44th Street ,; A.-,.A.- - ..- .y.y,:^--:-iy-'-'-y '-'.- - August 13, 1946 
Now York 17, New York "'.; ,i" ' ' A-i. :,- ; .,,:• A.l-'-A '' ''i''' ' •••-...',.:... ,. / . 

bb ' : ' l y y b - ' - p . - ^ " i ' ' •; •«•'' •''"' •,.:....•.,"."-'.. •--'•'-'rA 
Dear Mr, 'iTingersky: • â  'b':y^ .C'-'-'-̂ i .̂  :'-• •'. . , '̂ •' . •• ' • ''' •,""' - '• ' ''••"£--,-A'--

.- - - •:.-' .-•: '̂-;>.:C's«:-,f' •/..•: -,v-'-t •.•••'-- i'^'"' "-'•-";-• '•/'" _• :%•.,:-•,. 
^ This v/ill rGpiy:'to your letter of June 27> 1946' in which you 
.request.an opinion concorning -fcho status under tho Fair Labor Standards 
Act of s.n omployoo 'I'/ho is employed at ono of your wholesale drug houses 
''as a combination pay roll clork and porsonnol manager. . ,- ..:,-,...; 

';,A>!'-' ,. You state that the employee in question-dovotes .approximately 
ono-half of.his time to the performance of tho following dutios which, you 
considor to bo covered by tho Act. and nonoxompt: . ___ ' ", * 

, . w* * * the compilation of the payroll,'the-Eanding but 
, of pajToll checks,*t^G preparation of payroll recapitu

lations, the preparation of the payroll register, tho 
placing of neiv omployoos on tho payroll and tho romo-ulng 

' . of those v/ho have beon discharged or resigned, the propa-
' ̂  : - -(» ration of payroll statistical roports for information of A-::>. 

' - / y i b i b - i ••': ' managomont, tho. computation of 0, A. B, and U.: C. payroll 
taxes, tho maintonanco of porsonnel rocords for all em-

., ', -, ployees, and the preparation of porsonnel statistical 
reports for information of management," . j. 

Tho remainder of the employee's timo is spont in acti-vities which you 
state "satisfjr the requiroments proscribed by the Regulations issuod under 
tho Act," These activities you list as follows: 

. . " * * * administration of a group ins^jranco plan, adminis-:-
tration of a retiromont plan, administration of a job ;- •: '" 
evaluation plan, super-vision of credit union record- ' '̂ ''-A 
kooping, explanation of labor policies to nov/ employees. A-• 
counseling employees on thoir personal financial affairs, 
helping Dopartmont Heads in solving thoir personnel prob
lems, acting as employment manager in interviewing ap-

.• plicants for positions, assisting in programs for trainoos, 
, V . ' etc," " 'iy'P 

You prosont the additional fact that tho position in question 
was originally that of "pay roll clork" described in the first quotation 
abovo and that tho dutios of "personnel manager" were addod to tho prc-
•Tiously existing duties "with tho incroascd importance of sound porsonnel 
rolations." 

.• • • 

You ask v/hothcr an omployrjo v/ho porforms the above-listed 
dutios may be listed as an exempt administrative employee under section 
"13(a)(1) of the Fair Labor Standards Act and the Regulations, Part 541.2, 
issued thereunder, evon though ho devotes approximatoly 50 percent of 
his time to the performance of nonexempt v/ork. You cite the oase of 
Walling V, Newman, 61 F, Supp, 971, decided Juno 2 6, 1945, as supporting 
an affli-ian.tivo answer to yo-iir quostion. 
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"Tithout deciding whether the duties performed by the employee 
as "personnel manager" are of such a nature as to enable the employoo 
to qualify as an exempt administrative employee, I shall assume that 
such dutios, if they required the devotion of the employee's full atten
tion for the entire workwoek, moet the requirements of the exem.ption. 

Tho Administrator of the Wage and Hour and Public Contracts 
Di-visions has consistently takon the position thatLtho performance by an 
othorwise qualified administrative employoe of any nonoxompt work which 
is not incidental to the performance of the employee's administrativo 
dutios -"jvill defeat the exemption in any v/orkivoek in v/hich such v/ork is 
performed."! Accordingly, evon though the duties of "personnel manager" 
wore such that they met the roquirements of the exemption, tho porform
anco of any of the routine clerical dutios of "pay roll clork" v/hich v/cro 
not incidental to the performanco of tho exempt administrativo work, 
v/ould defeat the exemption. . . . - , - / 

Tho case of Walling v. Newman, supra, whdch you cite in support 
of the proposition that the porformanco of nonexompt v/ork by an othom/ise 
exempt adninistrative employee v/ill not defeat tho exemption is not, in 
ny opinion, controlling in a situation suoh as the ono prosontod in your 
lottor. In that caso tho Court's views wore adnittodly affected 'oy tho 
prominont rolo of the single employee in "running" tho employer's busi
noss, a situation which is not prosent here. See in this cormection 
Goorge Lav/lor and Sons Corporation v. South. (C.CA, l), February 4, 1944, 
140 F, (2d) 439, certiorari denied 322 U.S, 746; Lorber v. Ro sov/, 
(D, Conn,) Novombor 16, 1944, 58 F, Supp, 341; Burko v, Locrono-Bonodict 
Ways, Inc, (E,D, Miohc) Juno 15, 1945, 63 F, Supp'e '833; Kincaid""v. Tenn. 
Coppor Co,, (E,D, Tonn,) July 19, 1945, 10 Labor Casos (Coimorcc Clearing 
Houso) 62911, 

I shall bo glad to furnish any additional information which you 
may dosiro in this mattor, Hov/evor, it is suggested tho.t you may find it 
moro con-voniont to consult our regior.-al Wage and Hour Offico at Parcel 
Post Building, 341 Ninth Avonue, Noiv York 1, Ncv/ York, for such informa
tion. 

.,.:. . '̂ Very truly yours, < 

F, Gran-ville Grimes, Jr. 
Assistant to tho Deputy Administrator 

Enclosure 
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