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P • •'' ' ' ' ' • . . ' '. •' . " 

• " 

• Sub.iect 

- ;i • '•-• 
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. • il • yby - . - -.-, - 21 BF 303,41 

• '•• Kenneth P , Jfontgomery " -' ' ,• -50L:HJB:CTN ^ 
. . .Regional-At torney- - ' "••• • '-•- -.• .- > 

..Chicago 54i I l l i n o i s - - - June-4 , 1946 • . A 

'.;", •.;.Jforold;iC^ •Nystrom:-^•' -'' ' ^ l . t l f i ; . - •-•• --''̂  / - - y - r - • y ' K ^ i & l q 
Chief, Yfege-Hour Sec t ion ' , . ' - • ' - ' • 'v 

Hein-'ViTerner Jfotor Pa r t s Corporat ion . •. , . ,, . -: 
. .,y.,jj, Yfeukesha, ITisconsin '«»i>i **{l-?i|''| «§*".-.- - •-.'"•:• ': •" 

,..,,j.Jfile.;No,^4Sr51,938 ' • ,,., - ^ i r^i^fjtti., . , . , , -' .y • : : -A . -
r̂ ,'lTi.'?:-iVfS«S '̂'ai'vl*-A£-'̂  • t--y4 .̂ &k ti;#«*». •• »5.̂ -K:J •8 '̂i'»i5^A^**_^J 

-,••:-,'l4'€jslc.:*-ga--l-sOrH-r •5„ufet£ ,.-' ^ S<^bm^i>-n •:" ' • ' ' ' • • •• '-'A^ 
:.,-..v,:if,-4'̂ t3j...ii4ii.?--'- •- - ; , - . , , . . -

• fejaA'i'-'F'i<ie This w i l l r e p l y t o your memorandum dated August 30, 1945,: r e -
* . ....^questing-.n^ opin ion as t o whether c e r t a i n work performed by some of sub-

,..*.,. Jeo-t 's employees i s nonexempt work w i th in the meaning of s u b - d i v i s i o n ( F ) 
o f , s e c t i o n 541,1 of t h e r e g u l a t i o n s . The employees in ques t ion , you s t a t e , 
a r e employed as foremen and s e t - u p men. You a l s o s t a t e t h a t t h e s e t - u p 

^, . work and adjustment of s e t -ups performed in s u b j e c t ' s p l an t may be compli
ca ted -or s imp le . The type r e f e r r e d t o as "complicated" appa ren t ly r e q u i r e s 
unusual s k i l l - and ingenui ty and i s performed by t h e foremen under c o n s i d e r a -

_.̂ „, ., t i o n , whi le t h e more "s imple" t y p e , which does not r e q u i r e vinusual s k i l l 
y t o r i ngenu i ty , is performed by nonexempt -workers under them. Of s u b j e 6 t ' s 
^ ,̂,. 315 employoes, about 6 of the supe rv i so ry personnel perform t h s com.plicated 

.„ s o t - u p T/ork, whi le approximately 12 non-superv isory employees perform the 
';̂ , s imple r t y p e . You be l i eve t h a t tho s i t u a t i o n presen ted is not wholly ana-

, , , logous t o t h a t descr ibed in r e l e a s e G-201, appa ren t ly beoause some of s-ub-, 
lAfj^. j o o t ' s so t -up work is dono by non- 'supervisory p e r s o n n e l . . Consoquontly, 

. '. you inqu i re whether the foremen aro exempt in viow of t h e f ac t t h a t tho 
, s e t - u p v/ork -!!\4iich they perform consumes in oxcess of 20 percent of tho 

.̂̂  s t anda rd workwoek. You a l s o wish t o know what is moant by tho t e r m "s,mall 
.„ĵ ,, p l a n t " as used in tho fou r th paragraph of G-201, , Furthermore, you inqu i r e 

d«n-'iVf ^s t o tho p o s i t i o n t o be adopted whoro othor s k i l l o d omployoes in tho p lan t 
j ^ . may-bo capable of performing tho more complicato.d s e t - u p work but whorb, 
- as a mat ter pf f a c t , such work'-'is porformod only by tho supory i so ry •om

ployoos as doscr ibed a b o v e - ' ,.. .' , - *v-,A"'»t,'̂ ^M*.. 

The torm " se t -up work" as used in r o l c a s e G-201 -was intended t o .-
de sc r i be a typo of l ayout work which, i s so clos.oly r o l a t c d t o suporv isory 
fionctions as t o be an in to gra.!--part of thom and t h e r e f o r o exempt* In l a r g e 
p l a n t s , whcro s p e c i a ' l i z a t i o n is a t i t s maximum,, such work would not bo ex 
empt i f , as i s commonly t h e c a s e , i t is- porformod by non-suporviso ry cm
ployoos* On tho othor hand, s e t - u p work may bo oxompt in thoso p l an t s 

((.,where, i t i s a supe rv i so ry func t ion and is not performed by nonexompt om-
plpyeos-, even though in l a r g e r p l an t s such work is dolegatod t o h igh ly 

, ,?^-s/;q^^li^?-ed nonoxompt employees. Of cou r se , -work of tho typo t h a t i s u sua l ly 
performed by tho subord ina tes of ah exeiqjt employee i s work which, when 
porformod by t h a t oxocut ivo , must al-waya bo counted as nonexompt -work* 

I t i s c l o a r , t h e r e f o r e , t h a t whether or not so t -up work in any 
givon case should bo counted as nonexempt work whon porformod by an o t h o r -
wiso oxompt employe© is a f a c t u a l quos t ion involv ing p a r t i c u l a r cons ide ra -

•} t i o n of such mat te rs as t h e degree of s k i l l roqu i red and t ho degroe of s p e 
c i a l i z a t i o n p resen t in t h e p l a n t . In t h i s connoct ion , tho performanco of 
c o r t a i n s e t - u p -work in the same p lan t by nonexompt omployoos would not 

: .y - 1 -. (04770) 



Jfomorandum t o Kenneth P, MDntgomory Page 2 
; . - , . ^ - ; . : - . : . - - . . • . ; y i ' - - y > ^ , ' - i - y i . : • - y 

make a l l s o t - u p work ipso f a c t o nonexempt work* Howovfe'r, such a circum-
stanoG. y/ojild-seem to havo f a c t u a l valuo in dotormining whether thb "compli-
ca tod" se-t-up work cannot in f a c t be performed by any other employoe in the 
p l a n t , nnd whether such work c a l l s for the ' 'extraordinarily-- high-degroe of 
s k i l l " roqu i red for i t t o bo exempt w-ork under-the" princiol-e'S'exprdi^i^od in 

: G-201. 
y . -' y, '., , - y i y ' y y - i / y . - -i-it-'..: iftf.-/ - i y - y i - . ' i p r 

The terms " l a rge p l a n t " and "small p lant" ' :a rS 'hot - us-e-d in r e l e a s e 
G-201 as s o l e or ab so lu t e c r i t e r i a for de termining under lrtib.t condi t ions 
s e t - u p -work is exempt* As s t a t e d in t h a t r e l e a s e , so t -up work r e q u i r i n g 
a high degree of s k i l l would be nonexompt in a l a rgo p l an t v/horo s p e c i a l i z a 
t i o n is a t i t s maximum and where i t i s performed by h igh ly s k i l l o d employoos 

.whose: pr i i i c ipa l , d u t i e s are.^;not supe rv i so ry in na tu re , ' ' "On- tho othor hand, 
. sot-*up -work."may we l l be considored an i n t e g r a l pa r t of tKoAeiaper-viSbr's 

-', duties".iSQ,.as t o be exempt work whoro the du t ios of the sUpef'visof*'iftrho p e r 
forms |.t are p r i n c i p a l l y superv i sory in na tu re and where^ thero-are • n o ' s k i l l e d 
-workors :capable of performing t h i s work, as i n a small plant'i-^-Thus i't' i s 

"' rocogni-zod t h a t g e n e r a l l y a l a rgo p lan t is sub jec t t o a ' h i g h degree'-of s p o -
o i a l i g a t i o n r e s u l t i n g in the porformanoo of s e t - u p work'by non-supervisory 
employees, whoreas a smal l p lan t would not have such speoia l iza t ion^ 'and i t s 

. sot-Up v/ork may t h o r o f o r e be porformod by'Gmployoos who a r e p r i m a r i l y s u p e r -
' .-visory worke r s . Accordingly , no spoo i f i o • s i z e d p lan t may-bo denbminatod a 

• . . . largo p l a n t or a smal l plan-t for tho purpose' bf determining whothor of" not 
. , .tho s o t - u p work performed by i t s s u p e r v i s o r s : i s an i n t e g r a l p a r t of t h o i r 

li,-; suporv i so ry funct ions so as t o bo oxompt in c h a r a c t e r , Tho teri"ns a re moro-
:: ly- usod in t ho r e l o a s e t o denote- typos of plants- in which so t -up -wbrk may 

^or may not bo a superv i so ry f u n c t i o n / doponding upon' tho dogroo of ' s p o c i a l i -
z a t i o n pract iood ' , ^ •" 

'̂  F i n a l l y , t he fact '- . thatAothor s k i l l e d employees ' in tho'^^lant| a ro 
. qual i f io i^ t o perform tho"̂  Sot-up work ac tual ly" performed by t ho supbf-visory 

employees is o r d i n a r i l y oonclufeive as t o the nonexempt c h a r a c t e r of" the work 
, s ince i t would soom t o c o n s t i t u t e :convincing evidence t h a t such vi/brk does 
I not c a l l for an o x t r a O r d i n a r i l y high degrbo o f 'Sk i l l V ' (Cf, Legal Fiold 

L e t t e r No, 52, page 15 . ) Conceivably, howovior, t h e r o may be s i t u a t i o n s 
whero t h i s i s not the caso , but t h e y v/ould in a l l p r o b a b i l i t y bo r a r o . The 

• language of t h e r e l e a s e must a g a i n ' b e r e f e r r e d t b ; ' ' • ' 

'.:=l-i '-',. ^ y .This sot-up^-work *•..*-* 'oannot. a"s--a r u l e ,be per- ' •,•*;•.-,.::-•;.•; 
. , •': : / ' Myiyi formed by .any o t h e r employee in the: plant*. • •' . ,''"'« ^ :-•••; i-'U- , •, 

f'yi': :;n.;-'S^'. / u n d e r s c o r i n g ^ u p p l i e d ^ . . ,•• •''' ••••'A '^ --,•••• •'-. ' • P''• •:••••. 

.. ..' -., . ..: I am sure , t h a t ; by. apply ing the--fo:re going p r i n c i p l e s ybu .w i l l ' b e 
ab le t o reach, a det-er-mina-tion on- t h e bas i s , of a l l ' t ' b o a-vaiiable* f a c t s , ' , 

p: However, i f you, should r equ i rp a-; more d o f i n i t i v e .opin ion , . . I shar i , -Abf .course , 
bo -p leased tjp.;furnish, i t ,u-pon-,bo,ing supplied'^wit'-hvall. t h s facts-*"' 

The b l u e p r i n t which you enclosed is r e t u r n e d herotvlth* 
y ^ i y k • y y y >imf;. • • •• . . • ; . , . : ' ' • • '•'r ..': •''•' • ' ' 

. . i i ^ ^ •-,• :-. .., , ;{,., -'•. ,.,.,-,,.^.1? V ' ' , • •-^•.•-}.--,;-- . '• i.A.'.-;i:v , •- : î . y P : 

' • ' " ' ' •: . - i , •• : ;..< ' ', ... . . ; •t'.'y %:• •iy''y'w.i.:P y / t , .,,;, «*;:-• . -i. y •<•: • Pl -Htxy 
.•,"At-taohroont 'bb.' .P .i yy.- i,.r.,y-, ••;-,]•; A :••'•• .,-.: ,.i :A- .:.-;, yy ::/::=: ̂ Lfi-i-r: 
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2S CB 20341 
* ' 23 CB 401 

Georgo H,'. F.oley, JJogionai Attornoy . 21 AC 205*10 
Boston., MissachusistJ;.s •• ;-: • -— • - ~^...y.i ' 21 •AC-.40S 

Harvold C, .Nystrom-*T.' 

1 

'21 AC 102,-10 

Chiof, Wage-Hour" S'e'cSt ion * '. ' ' . * ' SOIJ:AS :ERG:EG 

Derby Bovorago Company •*'• '-. - . June 6 , 1946 
Manchester, New Hampshire . ; ^ y ^ ^ : ^ ; ^ i 'm^-y*'limtii,?it -fi *'cl: - ' " " ' 
F i l e No, 28-583, ,• '/.',•.• ' , 0 ^:\fifyP y ^ -y.i 

•'•' :••"••• ' ' y > y y - ' ^ .,,, ,. . , , y 

« f | ; t S .?^:^-f' • '-- ' •- . • - ; - , , , - A w * £ < - . « j i i / s a i ' - a*** 

/^i^i?',-; I r e g r e t t h a t , i t . has .not beon p o s s i b l e t o r e p l y sooner t o your 
_i •"'*• memorandum r e f e r r i n g Superv i s ing I n s p e c t o r C l a r k ' s roquost fo r an op in ion , 

•'• •• t o g e t h e r wi th reg. ional correspondence in thb m a t t e r , Tho problom involves 
' d i v i s i o n of a t r i p , , as between exempt and nohexompt d r i v i n g under s o c t i o n 

1 3 ( b ) ( 1 ) , on which a d r i v e r s t a r t s out wi th a load t o bo de l ive red in i n t r a 
s t a t e commerce and picks up, dur ing th'o course of his t r i p , empty b o t t l o s 
a t oach s t o p for r e t u r n t o thb warohouso and subsequent shipmiOnt t o out -of -
S t a to s u p p l i e r s . You s t a t o t h a t s i n c e tho, empties are known, from tho mo* 
mont o f - t h o i r p i c k - u p , t o bo des t i ned for shipment, across S t a t o l i n o s , thoy 

• a re from t h a t moment in - i n t e r s t a t e commerce. You suggest t h a t t h e ques t ion 
as t o d ivis ion, -of tljo . t r i p could reasonably be ans-wored in one of t h r e e 

« -ways-. , y - . ---i,. ' i ,,.^,,,....,., . . 

' ( l ) t h a t i n t e r s t a t o driviflg s t a r t s wi th « 
y * • • the first pick-up^ • .-.. • -. -. • ' y i ^ - y . : ^ y ^A r. '.'• 

(2) that if at the outset it *is known tha-b ,v̂ ,«,,jaĵ ^ 
- . some empties will bo picked up, the en- " ..^j, -̂ ŷ ' ' 

• ' - tiro.-trip is in interstate commerce, ' Mf-ra* 
- i ' " A": ' : '•,:>•••• , . . ' . . i y ^ ^ /... .. - i i y ••̂ y:iy:<. ... ^ . -..* ,..««», ^ j g , ^ 

(3) t h a t t he o n t i r o outgoing t r i j f is ' i n t r a - -i • : •• 
"-•• • • s t a t e aommorce, -and only t h e r o t u r n t r i p , . ; 

- . a f t e r tho l a s t delivery,* .is i n i n t o r s t a t o . ^ ,««>«??„;-•• ŝ .-.a:>.<; 
- ' - ' " ' commercer • - . . ' --.-0.^,1^..—,, - ' • • - . -

You s t a t e t h a t you a r e - i n o l i n s d t o a d o p t ' t h e second approach and r eques t 
our opinion in t h i s m a t t e r , * . . * . , 

» - • The mere f a c t t h s t t h e empty b o t t l e s are known, from t h o moment 
of t h o i r p i ck -up , t p bo des t ined for subsequent i n t e r s t a t o shipmont doos 

' 'not , in my bp'inion, i t s o l f dotormine t h a t thoy aro" in i n t e r s t a t e commorco 
from the moment thoy aro so pickad up unless tho en t ry of the b o t t l o s in to 
tho warohouso is bu t -a '-'temporary pai ise- in tho-ir t r a n s i t " v/iti i in tho moan-

•'V*. • 3-" ing-of tho p r i n c i p l e s so t f o r t h in t h e Jacksonv i l lo Papor Co, c a so . Soo 
• - • Dallum V. Farmers Cooperat ive Trucking 'Assn . 46 F, Supp, 785, in which tho 

court s t a t e d : 

- - ' jî  fere i n t e n t i o n by tho cwner t o p lace goods in i n - , ; 
•- .'If'- t e r s t a t e commerce, or tho ga thor ing of goods a t a 

A .̂  -S .• depot for t h a t purposo, is not s \ a f f i c ion t . I t must - ,. 
.•'i y. ':••' AA- . appear t h a t tho goods ha-ve en tered upon t r a n s p o r t a - . 

t i o n t o anothor s t a t o boforo i t can bo s a i d t h a t t h e y 
aro i n i n t o r s t a t o commerce. / I Jnderscor ing supgliodT/^ "f"̂  
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tfomorandum to Georgo H, Foley Pago 2 

SoG, a lao . Walling v* Villaum.o Box & Lbr*: C:0,i, 58 F. ^upp. 1^0; .Rid],sy 
V. Gonoral Cab .'Co. of Naishvillo, 6 Wago Hour Ropt, 62 (soe Lit,^ Man, 
Memos, Nos..'.'493 and 493(a)) ; and Walling v, Sanders, 48 F, Supp. 9, af
firmed in pa r t , 136 F, (2d) 78 (C.C. A, 6 ) . Cf. Ponnsylvania j?, R.-.Co* v , 
Publ ie .Ut i l i t ies : Oommission of Ohio, 298 U*S* 170; Colorado-Int-^jrstato 
Qas Co, V. Federal Power Comm., 324 U.S. 581, 598, 

In tho instant oase i t appears from Supervising InspOG^qr .Clark's 
memorandum tha t "after the empty bot t les are picked up they a^e b r q u ^ t into 
tho warehouse and remain at r e s t thero for as much as a month boforo thoy 
are f ina l ly loaded onto freight cars or largo trucks for in tors ta to ship
mont," (itodersooring supplied.) I t is also possiblo (although specif ic 
information corioeming-this point is not available in-the matsrial you sub-
'mittod)that the-'empty bot t les in quostion may have to bo propar-ed or pro
cessed (e^g,, assembled, washed, sorted, inspected, . e t c . ) at tho warehouse 
beforo they are ready to be shipped out of State* .See.^Legal Field Letter 
No, 96, page 18, Accordingly, although I do not have sufficj.ent facts bo-
fore mo to give you a def ini te opinion, i t may bo^that, undsr a l l the c i r 
cumstances, the a c t i v i t i e s of the. subjoct driver- in-,packing up.: -and dolivor-
ing the empty bo t t l es to tho -warehouse would bo .eons iderod. to oonst i tuto 

, "production, " within tho rreaning of, section-5 (j) :of tho -Fair Labor.-Standards 
Act, rathor than the commonooment of a journey . . in ' in te rs ta te co-m.mo.r.co, Soo 
Vfostorn Union Telegraph Go.,̂  v . Lenroot, 323 U.S. 490; Wall ing v,-. C omot C a r -
r i o r s . 151 F. (2d) 107 (C.CA, fe); and Logal Fiold Letters No, 36, page 18^ 
and No* 100, pago 1; seo, a l so , 'iltt I&i.ggs » memorandum datod Fobruary 26, 1945, 
to Miss McConnell; the TJlfostern Union docision and i t s implications (6 CILO 6) 
v/hich was attached to Fiold Operations Bul lot in , 'Volumo XII, No* 5* Cf. 
Logal Fiold Letter No. 103, page 25. I t would follow, in such ovont, that 
subjoct d r ive r ' s en t i re t r i p would bo a t r i p in i n t r a s t a t e comjuorco covered 
by tho Act on productiofi grounds and that tho soction 13(b)(1) oxemption 
would bo inapplicable to any portion of such t r i p * Soo Legal Fiold Lotters 
No, 96, pago I ; No, 96, pago 18; and No. 100, page 1, 

On ,the other hand, if i t is qlear •— undsrral l tho facts and c i r 
cumstances ~ tha t - the pick-rupof the emipty bottlos-',. thoir dolivcry to tho 
-warehouse, tho rap id i ty and regxxlarity of thqj. r ship.ment from the warehouse 
to out -of -s ta te suppl ie rs , cons t i tu te , within tho moaning of the Jackson
v i l l e Paper Co. case, a practicil l cont inui ty; of-.movent nt of such omptios 
in i n t e r s t a t e commerce, I \vould concur in .your, -conclusion that the ont iro 
t r i p in quostion (which appoars to const i tu te a singlo t r i p ) is in i n t c r 
stato' commerco and consequently'exempt undor section 13(b)(1), Soo, in 
th i s connoction, thb Divis ions ' briof in Walling v . ^Sanders boforo-tho 
Sixth Circuit Court ;of Appeals and the cases cito<J on pago 17 thoroof, Soo, 
a l s o , Orango Grush-^Bottling. Co. v., Tugglo, 6 Wage Hour Rept.. 1020,. - I might 
note that such a conclus ion. would be roinforttod by the existoiicp of con
t r ac tua l arrangomehts between subject company and i t s out-of-rStato suppliers 
whoroby. i t is required'tiaa't 'All ompty bot t les bo picked.up jmd roturnod. 

I am roturning herewith tho rogional oorrespondenoo -which accom
panied your rb'quost for ah opinion, -,-: .., 

Attachmori-bs 

^ ... .' 

, -\. ' • :,-y 

'•pp'i. ":,',-,. 
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Ernes t N, Votaw, Regional At to rney ' . '"• , ' • ' •• '••; • , • , ••"• '" , 102,11 
. P h i l a d e l p h i a , Pennsylvania '-A'-Vi cf-ot '̂-'i-Jilv,'laAfa^;fi!yV'f>K A, 405'Ii-a{. 

••• "' •:• ', , - • • • - • • - " ' , i t 3 i • : • • - • • ' ' 
,Harold';-C,-Nystrom . ;/ „'.. ^.A.* ' y'l-y.iJ-̂  , - S0L:A3:PLC 
Chief, l-Tage-Hour Sec t ion 'y,n^- i e a a-:t ' " '' 

June' 12, 1946 
.̂ , Lehigji Valle.y Cold Storage Com.pany ., ,,.; ,,,.,,•,., .,,,..,» ^'.,.*...A-^ • •' 
^ B-ethlehem,. Pennsylvania . JfU *!o 'rt.i #.••et,'^;'9^ ."-M-* ?iit'J.'£f)otq iaft • 

•.^;y. F i l e , No. 37,-54724 . y - :,.BX»--,511.+ j/|-#^«>y|taQ».'-E|,J!'/'CJ ••̂ it-::̂ -' ,,̂ 1 ,̂-8 . -
f t i y p ' . y ^ y , ii . iy. •.-•Vi-A :-: '•,-;, ^I'^SI^Xi^.. Jif^'^^^l^t-;-^.?•''''*'^-"•'^'-^ '? ' "^ ' »H«''^ '' 

^ ^ . TJ'e r e f e r t o your mem.orandum i n ' t h e subjec t mat te r i n y/hich you 
^ . j r e q u e s t our opinion as to whether c e r t a i n of sub j e c t ' s . employe-es a re cov

ered by t h e Act Tender the fol lowing circvmistanees: '. 

.In. the sub jec t oase , a wholesa ler of c i t r u s . f ru i t s ipur* ,,,.. 
chases ca r load lot-s from outs ide of the S t a t e of Penn- . : , - : • " . 
s y l v a n i a , , These c a r s . a r e vmloaded d i r e o t l y a t t he sub
j e c t , concern ' s , warehouse. %2id .stored i n the ^''-abject con«. !jfi.i;" ' ' 
cern' .s cold s to rage compartments. Subsequently,-the,-- •%i-i'<ffffi'i ' , 
wholesa le r removes t h e f r u i t t o h is ov/n v/arehouse for •"iit>'.v • 
s a l e t o h i s cus tomers , Ihe wholesa ler appa ren t l y , order? , .":--''X--
t h i s c i t r u s f r u i t for s tock and does not kno-'.v who v7ill.?« .f»ft:{;-' '.. 
purchase i t from bim u n t i l a f t e r i t a r r i v e s a t h i s ov/n-iif? :Ĵ .''"'-d'i - ' 
•warehouse, or a t l e a s t u n t i l a f t e r i t lias a r r i v e d and itr.-Eiy-'' 

• ' • ' 4€8 i m-P^ ^ ^ been gtored i n the s-ubject conce rn ' s r e f r i g e r a t e d »,,'{> h t -P 
• i ^ - rooms, ^ ^, ; , . . A . , , . - . ' • i i ' ; 

h'yt^^irihi iP-i.-̂  ' '" " ' ' -' •'• 
.̂.jj.j /m,y^- .. You. s t a t e t h a t you have no ques t ion as- t o the employees i.'.,-;ho.un* ' 

load the cars a t sub jec t conerij^'s cold s to rage p l a n t , T-he question, i s , 
r a i s e d , hov.'-ever, w i th respeo t t o employees v.̂ bo romove tho goods from cold 
s to rage and send them on t o the w h o l e s a l e r ' s ( o r i g i n a l p u r c h a s o r ' s ) p lace 
of bus ines s and wi th r e spec t to the engineer and o ther employees who main
t a i n the cold s to rage p l an t in opera t ion --.vhile t h e goods aro i n s t o r a g e . 

As you know, -under the dec i s ions of t'ne Supreme Court the pr in-~ 
c i p l e has been f i rmly e s t a b l i s h e d tl'iat i n t e r s t a t e t r a n s p o r t a t i o n does not 

..,, n e c e s s a r i l y end v/it.h d e l i v e r y by the c a r r i e r b u t , as demonstrated i n the 
J a c k s o n v i l l e Paper Co, c a s e , 317 U.S . 564, i n t e r s t a t e t r a n s p o r t a t i o n con»-
t i n u e s ' u n t i l the goods reach the d e s t i n a t i o n in tended for thom by the im-
p o r t e r . This i s t r u e , m.oreov6r, even in "sooond wholesa le r" s i t u a t i o n s . 
See Legal F i e l d L e t t e r No, S4, page 1 , Althou,gh you prosen t no f a c t s r e 
garding the r a p i d i t y of movement of the produce from s u b j e c t ' s cold s t o r 
age p l an t t o tho w h o l e s a l e r ' s ^varehouso, i t -ivould appear from* the f a c t s 
subm.itted t h a t i n order ing the car loads of c i t r u s f r u i t from outs ide the 
S t a t e of Ponnsylvania , tho who lesa le r contemplates an i n t e r s t a t e sl'iipment 

:,- -, of suoh goods from: t h e i r po in t of o r i g i n t o h i s warehouse, which i s h i s 
p lace of bus iness and v/hic'n i s t h e p lace -v̂ /hcro tho goods aro held by him 
for f u t u r e d i s t r i b u t i o n t o h is cus tomers . The f a c t t h a t such i n t e r s t a t e 
shipments a re f i r s t unloaded and t empora r i l y s to rod a t the s u b j e c t ' s cold . 

. ,̂ s to rage p lan t -does not n e c e s s a r i l y termiinate t h e i r i n t e r s t a t o journoy a t 
t h a t p o i n t . In the J a c k s o n v i l l e papor Co, c a s e , tho Court h e l d , you w i l l 
r e c a l l , t h a t "A temporary pause i n t h e i r t r a n s i t doos not moan t h a t t h e y . 
a r e no longer ' i n commerce' w i t h i n the meaning of tho Act * * * i f tho 

w o -
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• - hal t in- the movement of the goods i^ a donVeniont ihtermodiate step in the 
-'•' process of getting them to thoir f ina l des t ina t ions , they romain in c<3n*-

-merce-'Until they reach thoso po in t s , " The fact tha t the whclesalor - orders 
the c i t rus f ru i t for stock and does not know who wil l purchase i't from him 

A • ' -until a f t e r i t a r r ives a t his own warehouse, or a t loas t un t i l af tor i t 
has arr ived and has beon storod in the subject ' s refr igerated rooms, doos 
not preclude tho applicat ion of t h i s pr inciple to tho s i tua t ion you p re 
sent . See, in t h i s connectioh, the case of "''ailing v, i k r r i s , .9 ''.'."age Hour 
Rept. 287, involving a somev/hat analogous set of f ac t s , in which the court 
held covered employees loading produce which had boen storod in a th i rd 

i pa r ty ' s warehouse for t ransporta t ion to defendant 's storehouse, t r anspor t -
'#̂ -' ing such produce from the -warehouse t o defendant's storehouse and unload

ing such goods coming from the''^rarohouse into defendant's storehouse. 
Cf. Baker v , Bharpless Mendlor Ice Cream Co,, 9 Wigo Hour Kept."211, See, 
also,-Legal 'lî i eld Lettor No, 102, page 29, and No.. 1-0.'?, pago 25, 

Moreover, as statod in -McLeod v . Threlkeld,-319 U.S. 491, 497, 
., , and in Overstreet V, North ^^horo Corp*, 316 U.S.-.125,. 129, in tors ta to 

coinmerce embraces not only tha in tors ta to movemont.of goods b-ut also 
a c t i v i t i e s sb closely re la ted to'svich movem.ontas t c :be in pract ice and 
legal 'contemplation a part of i t . I t would follow, theroforo, thxat sub
j e c t ' s employoos who rem.ovo tho goods frcm cold storage and send them on 
to the ^wholesaler's placo of business and tho engineers-and-other employ
ees v/ho maintain-the cold storage plant in operation whilo tho goOds a r o ' 

' in the cold'-storage plant (soo Rcpviblic Pictures Corp. v,, Kappler, 151 F , 
(2d) 543 (C,C*A, 8)) ar-J engaged in a c t i v i t i e s "rhich a^o so,c losely r e 
lated to the continuous intersta. tc mov -̂ment of tho goods t o ' t h o i r intended 

-"•""destination as to be a 'pa r t -o f such in t e r s t a t e mbvomont and, as such, are 
erigaged in • commorce and covorod by ths-Act^ : -•• 'y A; A . . ,,..i 'i^'/- .-̂  

i i y - - ' •"lif'' -^ ,.: y ''4^p^i'-> 
: -f 1' ^ y 

'•• ' , ' i • '?.?'-A? 

tHii •: 

:-, ,;-.,-• T ' - j ' i r "» 

'•i.: • / i n r f r ,': *!t:'i»rr .--»f* , , j 

iv-A:'" y - ' ' ' A:.'*•.•^•'^;*|:v-f 
'Jyi ' ^y . 'Py ' 

fy. i.f, , : ' - '; ,1,: -:-. ' i dhA- 'A, 
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«-,'-•'-a-f or-r.----x: iy/'-y-^r,. ':'-''v,.-A^^n-.-^^fiA. , , 4 ' ' . - - ' ; .»?.;c-,• ' -V- ' : ' .* : Ai; .; v, 
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Kenneth P, Montgomery 
Regi ona 1,, A t t orney 

'Chicago , I l l i no i e - ; - -

- M r o l d ' C , Nystrora \ 
'• Chief, "iVage'-Hour Sec t ion 
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.June 14 , 1946 

••••'- " p y p-y-^" ' ' ' • " : • - • '.A 

"i'^'^iP. ' ••':•• 
• ^ i H - i l . ^ : ' , / .-: • ' : . . ,y 

'.Fred Harvey Servicb, Inc, . 
2146 East 7th Street ,• ' V' 
Lbs Angeles, California ' , .: -
'File No. 4-4105-C ' ''''^ •i:^.yy: 

*''' "- Reference is made to your memorandum of January 21, 1946, re
garding subject, in -which you inquire whether dining-car omployecs on 
trains operating be-tween Chicago and the Pacific Coast may bo considered 
to be engaged in a service establishment under section 13(a)(2)* All of 
the dining-car employees in question except porters and barber-baggagemen 
are engaged solely in serving food and drink or soiling merchandise di
rectly to passengers. The porters also "keep cars in order and care for 
crew sleeping quarters," while the barber-baggagemen handle the passen
gers' baggage. You express tho'opinion that each dining car maybe con
sidered a service establishment. 

It is the position of the Divisions that a dining car on an in
terstate ti^in is not a retail or servico establishment within the con
templation of the section 13(a)(2) exomption. This position'vra.s taken as 
far back as Septembor 14, 1942, in an opinion from Charles N, Livengood, 
Jr., former Chief of this Section, to former Regional Attorney Stonoman 
of Boston, involving the Armstrong Company of Boston,-.. A", r.-,••-::•••„.:. A"'', -'' 

Tho 13(a)(2) oxemption is meant to apply only tb tho typo of 
establishnent having tho attributes of a local enterprise. As stated by 
the United States Supreme Court in A, H, Phillips, Inc, v, 1'fa.llinp;, 324 
U,S, 490: ;; 

From the standpoint of its legislative ancestry, I 13 
•:.yi' iy. (a)(2) is the offspring of a manifest desire to ox-

,, A, elude from the scope of the Act "business in the se-v- , 
''' ;- '. eral States that is Of a purely'local naturo." Sen, 
.A Rep, 884, 75th Cong,, 1st Sess,, p, 5, Congress -".vas 
• i interested in exempting thoso regularly engaged in -• . 

- *• ' local retail activities and'those em.ployed by small 
.-.,. . , local retail establishments, epitom.izod by the corner - ' 
-, / -." grocery, the drug store and the department store, y 

,• \ - _^nderscording supplied^j7 , -. .' 

Paragraphs 3, 22 and 23 cf Interpretative Bulletin No, 6 arc tc the samo 
effect, A dining car on an interstate train serving passengers moving in 
interstate commerce is not a local establishment of the typo mentioned 
abovo. (Cf. Legal Field Letter No, 98, page 33.) , • -, . 

'''••'"-' Moreover, as stated in the Phillips case, above, "Soction 13(a) 
(2) by its very terms exempts only those employees engaged in a retail or 

• ii ' i ' "' '-'i-i' •; - .«• - - - 7 - , ' • -" (04770) 
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m P',< service establishm,ent- operating primarily in local commerce." (Underscor
ing supplied,) ̂ As you kno;'/, tho United States Supreme Court ih the recent 
case of Boutell v, "̂ -railing, 9 Vlago Hour Rept. 178 (February 25, 1946), held 
that sorvicing perfomod for an interstate carrior which use's s-uch services 

: in interstato conmierce may not be regarded as servicing in intrastate com
merce -within tho mieaning of the 13(a)(2) exemption. Since tho servicing 
performed by employees in a dining car moving in interstato canmerce is 
rendered'as part of the'transportation of passengers, in interstate commerce, 
it v/ould, in my opinion, bo interstate servicing and would not bo exempt 
under section 13(a)(2). , , 

..^j-. «&.-•!.* • The, letter from the subjeot companv is herewith returnod, 
V • .%*»* • 4 ^ * ' i A ,<._ • • . ' ! ; , . • : . • • • •:-•.••-*" • , . . ir . .. 

; .fe ^a î(aii|»&"«*-'?iî ?i«.? îii-*»w«3'«» , ^ ŝK't eiSkim •my-,y''*,..'yy'ii :,imp'%'r%..' 
' - l i ^ ^ M i r r ' - b ' i / y y y . ' - ' : • ' ; • • ! * - ' ' y . . . . v ; . - - - •- - i i4:$i ib: ' l i '^ ' : : i ; ' • ^ t b p ^ i i ' 

' ' ^ ' f " f p - i • ' yp . ' . : • y . y . •:--.'.•y --•-••'.•• y - - . • • y . . • H.^H ^••^ y * " i » « ? t - t ' 
-&&y- ' - ••''• •;S«:::',iif •1^*^'-»'|,'-,*«S>tW| .;;|i|(*s^ -,¥i#-' 

-".P-lt ••••-•• • i i ' . i y sy ' fy " i ' * -b •••• • ;;;„ V*:'' y " - y ' •' - '' 
•*rAt-:. •: -• ' m r p ':, -y'' -•'•'•.• --:•-' , .: • -
-•'<ty^'^^ Zfiit a t ^ M imm%'%^yitm^4m-iiî :0î  t^ikj^^^moin-f^'f -- -no -

"'-tifii. y ^ . f d r i ' m M . ^ ^ 0 L ^ i r M m ' - - f ' i ! ^ ^ ' . W ^ ¥ ^ ^ ' ' ' b . / ' - ' •-':i- •-.'••• y ?*5T/ - i ^ ^ y y y f . t f i ^ • 

- . ' • - ' . - , ' . , , - ' * / • : y- t ^ P ' ^ ^ a s -i'^dpslfls. 
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lli4!aiFS.-'i^& l!-;;fl>»^<fi!e....t(.S;^f'J?}Jw<i',. : ,- • r y b u t - - ' . 

• y ' . y - ' . ' '%î '>&,€y -••S.^'f'.%4'^J^^Mm^i,kf^''^.,^'^ht'yi'i:..i^ -. ' . - • - , f ' » .̂ . 
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-'-' • 'iP " y yy .yy:' '..: '. i i ' . "::"•: P' i-'i'."'i'"-'i-''"i' -• i.i '- ' i-""-' i '^' ' 21 AC 409,31 
• . : : " , - ' . . ' ' ' . . • • . • - • • t t / I I lM^> 'o l«5^ ,o f 21 ,AC,.205,23 

James M, Mi l lo r *;' ^ •. j ; , . - ' ^ „ - . > ̂  ' 21 AC 202,0 
Rogional At torney • • ' • , : - •'' • • ,' ' 

. .Minneapolis, Minnesota .•*.-.* ^ ' ' i y y ^ y ' :-• ^ -•'*•*-: •,.•.-. SOLrl/OThCTN 
y. -y r 

•8.W--- H!?.r6ld C, Nystrom •. ,}J ^m' b •W"h"P%F ' " " ^'ir --,--r--- j^j^e 14 , 1946 
Chief, IVage-Hour Sec t ion- <|s=* . , «• -̂ -yp̂ - p̂i -i%.,-.̂  „"" . ' " ~--: '.- .'' '-'' ' y - ' 

.- - - ,- , •?**iy»'%bfei. -^SbYWi? i ^ ^ t * .-. ..^,-:AM «*&'-'|i3E5l3 A 
$:,y:s Cent ra l S t a t e s - E l e c t r i c Company #sVc.n».A,i-r.:̂ '̂-- a.--^fw#'#.̂ "-® '»-«-A|f| "1" «':-:::i.Jfi 
y^y Donavan Contracting,'.Company .- >r.sfc- .' ' "•-•-'«;'^'.'/^-a 'jilii .t-r- ^•yg^.l^cxy^. ' y f 

• .." • This w i l l r ep ly t o your momorandum of J u l y 20 , 1945, i n v/hich 
•*|lf, you reques t my opinion rega rd ing the .cove-rage of tho employoos of sub jec t 
%' companies,!* :fl '.^t.iJ'^mS' &§''.'"fsm-'î }' «#|-'<frfi-t? ^cmsii^im msm T:. »,yi«»;̂ "•"*» 
-*»z •*) 

y*-- '- •̂ - "-,'«'•(4-3^-'You s t a t o t h a t the Donavan Cont rac t ing Company cf S t , Pau l , 
•'•Iviinnesota-j. has a. c o n t r a c t v/ith the. c i t y of Waterto-wn, New York, t o main

t a in , i t s - s t r ee t and o the r l i g h t i n g - f a c i l i t i e s . I t appears t h a t the em
ployees i n ques t i on spend about 75 percent of t h e i r time each v/orkv/eek i n 

, s o r v i c i n g -the s t r e e t l i g h t s and t r a f f i c s i g n a l s i n Yfciterto-wn and thiat a 
• ' . s u b s t a n t i a l amount of such s e r v i c i n g i s performed on s t r e e t l i g h t s which 

f u r n i s h i l l u m i n a t i o n and t r a f f i c s i g n a l s v/hich guide v e h i l c e s i n connec-
" t i o n -with and over highways and roads c a r r y i n g : (a) i n t e r s t a t o t r a f f i c ; ' 

^ti i , . and (b) tra..ffic t p nearby p l a n t s producing goods for i n t e r s t a t o commGrce, 
••«rf.t- "^ou inqu i re as t o whether the employees of a p r i v a t e contractor-j)erfo.rming, 
J. '^- such maintenance work a re covorod-by t h s kot-^p^qtS^,^, %^S^^"^ilS^ffy-.i^itSt 

'hb •^ :y- - - - I t appears t h a t the inspec to r b e l i e v e s t h a t t he employoes i n 
;:, ques t i on a re engaged in commerco and i n the product ion of goods for .com-

ij' merce . I t i s your opinion t h a t such s 'ervicing 'nelps t o ma in ta in the road-
y way i n a usab le c c n d i t i o n j u s t a.s dredging of safe channels- and anchoring 

• marking buoys improves the nav ig ' ab i l i t y of a, r i v e r a.s an i n s t r u m e n t a l i t y 
. . ' o f commerce. You . therefore b e l i e v e t h a t the employees a re engaged in. com

merce b u t a re u n c e r t a i n as t o v/hether-such a c t i v i t i e s a l s o ,Gonst i tu te- the 
._'._ p roduc t ion of goods for commerce*- '»-i4i:x!-* ,«1^ j^o-ii; ^^%fi ' tyl$m' 'A' ' -y. 'y .y , 

-»-^»,,}''-.,i4 • ; ' , , , . , . . . _ , , . . . . ' , , • ' • ' - ' • . ; ' . ' -

• - f,? - . 1 agree wi th your, .conclusion t.ha-t".emp.loyees engaged iA.""Seryic-
, ' ing s t r e e t . l i g h t s ar3,d. t r a f f i c s i g n a l s on hlghv/ays carrying", in te rs ta te -_£ 

t r a f f i c and t r a f f i c t o p l a n t s producing goods ' for i n t e r s t a t e " commerce"are 
' * engaged i n ccmmerce .under the genera l p r i n c i p l e s of I n t e r p r e t a t i v e B u l l e - . 

• t i n No, 5 , paragraph 13 , and release,;G'-162, s e c t i o n IV* The s t r e e t l i g h t s 
and t r a f f i c fsignals , c o n s t i t u t e a n - I n t e g r a l ' p a r t of a network of i n t e r s t a t e 

•• highways- and a re ind i spensab le t o .t;-he s a f e , e f f i c i e n t , and continvious. use 
' .. of the roads as i n s t r u m e n t a l i t i e s ..of i n t e r s t a t e commerce. I n ^foiling, v* 
.A McCrady Cons t ruc t ion Oo., 8 Yfage Hour Rept, 375, 379, d e a l i n g i n p a r t w i th 

. employees 'engaged i n b u i l d i n g an underpa-ss--to avoid a l e v e l grade c ross ing 
'*'"-:of the r a i l r o a d d i r e c t l y a t the po in t of e n t r y . to the plant.,; tho -c.c4jrt 

- • i i G i U - J .; -S .• . • ^ J * * - ^ • - • " ' * « ' " • * • V ^ r ^ u ' . •%•-->*"• V v J - "%"n» - ^ - ' " ' . . • - ' • * „ --^.n.-. • "1i•^!ri^^J|^*^.L «*_•• ^-•-••\' *-^'-^y f . y ^ : •-»• y - ' ' ^ ' --y •••> ••; ' * • •, - ; * 

, . • " '(Hi a-, * . -1 -J*. .Ji. , . - * * » . .-.. —JUL s j i t . • .Mi . , . . •.. -fl^- ; .•> . , , . A . . I t ...'... '-*!, , „ , , .•Ii „.- .,. . • . . ,y~ . .«.kst i*" !«.. ..-x yy "^J • .̂ -fr .• .-i-ftw • Al* -" t 
-y- gir ,y , - " , • ' • ' . • ' . i'y :•••: • : • " ... • . • • - . , : , : • - - . « . . , . * . . '. ' ' i • .'.-• '.•̂ ' ,.-• # 
y , , * - -• t • t • . . . ' . . : i : . . . , . . . . . . 1 . 

~ *S.'% A^.^ f̂ ':' We a re of .the :opi,nlon. that, . the -.de-fend-ant-',S;-emiployees en- . -,•: '̂ • 
' -p.': .T- '̂%iy g^ged i n t h i s .work were cpve-red by r e a s o n of the- f a c t :,- • ,- * 
-",f«|--''̂ l!ai ^C t h a t t h e e l i t e ina t ion , of a-.Gcident-;hazards js,, an i n t e g r a l : • I . 
~'«^5--lk:t.l5ia,. p a r t of ccmmerce i n v/hic.h-tho-Rail-road was.engaged, , . - , | , . ; , ; 

'• • :Sli,''^dPl^y, - / l todersoor ing-suppl ied^: ; i*s*. f .*j!t;-̂ :.,*V5.-= :,«.r-,5*;,.^....,.^--^.j***-.,. .jA -̂̂  

' n- S T 
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P ,. • • • 

. See, in this- ccnnection, Overstreet v . North Shore Corp,, 318 U,S, 125, 
and New Mexico Public Sorvico Co, v, Engel, 145 F,(2d) 636; cf; North 

. -S'bore.. Corp. v. Barnet t , 7 Wago Hour Rept, 620 (C.CA. 5 ) , Soo, a l so , Lo-
. •' gal Field Letter No, 9, pago 8, wherein i t vras held tha t the erect ion of 

signposts indicat ing road curves, intersootions and other road hazards and 
names of places const i tutes engagement in commorce, ( i t may be noted that 
tho remainder of the memorandum antedates release A-14 and i s probably no 
longer the posit ion cf these Divisions,) 

,: - (2)- Central Statos Elec t r ic Ccmpany of South Dakota produces 
.'and [furnishes e l ec t r i ca l energy used to operate s t r eo t l igh ts i l luminating 
segments of main highv/ays carrying i n t e r s t a t e t r a f f i c . I t is your under
standing that the s t ree t l igh ts are part of an "ornamental" l ight ing sys-

,,i/,. .'tern., -the cables 'being placed underground whore the curb and s t r ee t j o in , 
- the fixture'"being s i tuated on the curb i t s e l f , Ŷ ou ask whothor tho om-

pLoyees engaged-in produoirfg e loc t r i ca l energy to operate s t rco t l igh ts 
i l luminating i n t e r s t a t e highways are. covered by the Act. I t i s your opin
ion that the -principles expressed in release A-14.are applicable horoin 
since the-production of the e loc t r i ca l energy "facil i tate2^|_7 commerce," 

;-.—:. A----. - I assume that the e loc t r i ca l energy i s not transmittod across 
^ § ta te l ines but i s used exclusively within the Stato, In -viev/ of tho opin-
-- ipn'.expressed above that Street l ights const i tu te part of an i n t e r s t a t e in-
. strvame ntal i t y , the employe.es "producing e l ec t r i c a l energy would bo ongagod 

in ccmmerce within the express language of release R-1789, I t i s hold 
- the re in , as you know, tha t "the Act is applicablo to employees engaged in 

A „ prypducing * * * pov/er *'* * for use or consumption en t i r e ly vrithin the ' 
...i - ^ t a t e by essent ia l ins t rumental i t ies of i n t e r s t a t e commerce when such use 
,. - or- oonsumpticn aids-or f a c i l i t a t e s the i n t e r s t a t e a c t i v i t i e s pcrformod'by 

. moans'of • sub-h-Instrumontalitics," This posi t ion is 'one v/hich .tho'.,Divi-
,.-•̂  -sions-have cohsistaritly maintainod (soo, .for example. Legal Field Let ter No, 

• 78i'pago 21,-and Legal Field Let ter Nc, 89, pago 20) and is supported by 
jud ic ia l author i ty . See, in th is connection. New Mexico Public Sorvico Co. 
V, Engel, 145 F(2d) 636; Allen v , Arizona Power Corp,, -7 i'ago Hour Ropt, 

„ 395;,-Pollard v., Franklin Power & Light Co,, 8 WagaHour Ropt, •,626; also 
Southern Pacific Co,''-y. Indus t r ia l Accident Comm,, 2 51 U.S. 259', • 

.f ..- 'i yy' -Pur themorb, as you correc t ly point out, the employees,in .quos-
.:.'' t.ion,^^r©'al-so engagad • in the prbduction of goods for commorce. undor r e -

lea se:-A-i4, sincb they arc engaged in the production of e l e c t r i c a l energy 
which aids; :o r - fac i l i t a tes the cdrrying,,on of intersta.to-._commorco .by an e s 
sent ia l , iristrumbn-bality ot commerce, _̂  .' , 

i '••• .; - : ; : ', ' '.".: " • / , 

, . I n ' b rde r ' t o -de'termino tho exact .effect; of ^street ligh-ting upon 
motor voh icu la r - t r a f f i c , an examination has been made of technical b u l l e 
t i n s and s t a t i s t i c s publishod on'the subject by the following organizations: 
Illuminating Engineering Society, New York Ci ty ; :S t ree t Lighting Section of 
the National E lec t r ica l Manufacturers Association, New York City; Nov/ J e r 
sey State Highway Depar-tment, Trenton; and- the Committee ,on Engineering of 
the Pres ident ' s High-my Safety Conference--(May 1946');"'""In addi t ion, expert 
opinions were secured from of f ic ia l s associated v/ith the Illvmiriating En
gineering Society, the National Electrical 'Manufacturers Association, tho 

• - -V , • ,' . . , ; ' : . - --10 - J:.A ' (04770) 



Memorandvim t o James M, Mi l lo r Pass 3 

S t r e e t and .Highv/ay Sec t ion of the New Yi^rk City Department of "Tator Supply, 
Gas and E l e c t r i c i t y , and the E l o c t r i c a l Departm.ent of tho D i s t r i c t of 
Columbia, Theso d.a-ta and opinions a l l load to the conclus ion thn.t s t r e e t 
l i g h t i n g has a ve ry d e f i n i t e of foc t upcn the acc iden t r a t o and upon t h e 
speed and volumo of t r a f f i c , bo th i n r u r a l d i s t r i c t s and i n b u i l t - u p s e o -
t i c n s i i ; y 'iyp '-'ii'i 

Mr, Wall ing has ind ioa t ed h i s approval of t h e p o s i t i o n t aken i n 
t h e memorandum,' •••"-..:• AA '-, '' - *; - , -y .-yyyyj---, 

' -••' i i^'^i'A • • ' , i •-• ' •• • • .--• r - ' ' ' ' • , ' ' ' - f ,-; 

• . i f • • -

y-y i - i l-H''; ;,.r^> •S^i^ifa-Ti 

'iiij^'^ff^.-^^••*-«Sg»:.^" i^p'y i: 'A#S'-';.;- '--

' j«M?«- • m ^ * ' ^ y ^ - y 
-A -A'.- ' ' i '.- I'^'^'P-
-py/ppp^-i»y.b^'hi -i?^>^y.-ry ' i^j^--

- • y \ i : ' ' ! , y T y ^ ' i y : ' ' - " i / ^ y ^ - - '• 

i^:'•4.-i-.4y,¥\.yy,--y$-i.—i-y- ' ;•#'•. 

••', '--q,^'?-; J" ' f*r ; f |C"- • •'- '^'f*r ' y 

^ \ 
i . ^ ' 

- nt'-t 

yy^imt' ti' 

' y i i 'l-*-'i't ^ 1 - , " - - *-f-• •• , • r-f--(- -f- • 

•• •^ - ' : i—iv'-. ' . y -' 

• t ^ • ..-Pit. 

-Ai -Ciyy---i . 

'•yi^'i.ipiuiy''iy. 

y-r ' . . . . -py 'np.-'-i 

-̂  >'*A r/sv 'KL 
• . . > 

. . . y A...^ - ':'.il-',y.y 
, . y y i . -

. ' , 'r-y • ^Ps^'-. y y . :,vfeVsl^-fev3j?:;^ • 

ii-l^-'^i'y ,i:Cp.t 'kyy'ipyjiVyyy^y-'y.y' ' •;• . 
'yriyisry.y,-yy.i3^.^^^:.^ity'^yi^. .y. y,iif.. 

i i -y . *• P- : y i : ' i y i . ^ '•ty'P'i <*A:.;̂ ":„ •»,c^;;4y,,4'-

,'•• '••' . .y '---.P-'•I'y-i'-i ' • ' ' i i i . ' i . . . 
•p . . 'y^^^i , i , iP0 ^::$J^P?PP- ''i -•'-.'' • ̂ ' •• 

. ' b i - p ^ ^ f ^ y _ , ^ K S : f ^ : 4 ^ y ^ i y ^ . , y y ^ ^ . . 
-^; ,, ,j , ;>«»«•; y - t ' , ' . . . . , . . : " : , . .; .•.)»;*•.-^-^ •:•-.. , " - ' A / i 

'•fP'iJbp Vr ' ' - î -- :" -y'-A.yyP"y' 
P ly:'p-fybyy',i-:^^.y • ,. ; • -.^0/, p y - y - l . y . y 

' ' , ., ''ipyiPr,..-yy, : yiyPiyr-^yh.y'i, 
. . • •vyi'iyri i-•', ;.•.;.,-•;,.,( •:yf'yi^.r/:iy 

• • ,, ' - - . 1 * ' ' ^v-J'--i-•ij*vf>./';\:-?:V5'" J -,» ,*i- ,- ' i^jr ' . -

."A" •. •• '• •• ''•••l-''-"'• ••':• ' A ' - ? '• >:̂ ';-?î !V. i'^;*'-', 

'A'-'A-i •••.'••" '^'••''yp •'^.••-yi.^y yy.yy .yC-.y^yy 

.,•'•• •/P.•yi-.k-bi-.^d^p'^.:^' a '̂pyi-'i y y y i ' y / -
'••••:• • 'y " . - - ; • . ' , , ->?• - . ' • ; • ' ? -« r i - f~^ '3 f t ; / " ' • y y . - • • •-'i i ' 

A : • - • ' , . , • , • • ' ' , " • . - , 

y-y'P' yyyiy:t:-^-i.itijfiy:p/ -y.:i-y;;:-i.,^,,^«: 

p .y , , ) » - • • • ! • , ' ; * * -
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, .,;, . . i'̂ l '̂  -A,,... 21 AC 415.30 
•iii'y. • '. iy:iP:"i . y " \ P y P P ' ' , '^y^y.**^-^^ -21 AC 101.61 

A. A. Caghan ". ' " A: , - - • 21 AC 302 
q.„,.:. Regional A t t o m e y . .,-.;„..-.: .,: .„. „•. •%.. f,̂ *.'*̂  .-
" is,Cleveland 13, Ohio" ...̂ -Wiiâ y-y - ' goLiNCH: JLsEG 

. harold C. Fystrom , -••wt «»" _«-5- J^QQ 14̂  1946 
'-•A :¥T-yy " - y y-xm^yrs, B̂fiiiS rCbief, 'J^.'age-Hour.Section i-

' , "•?-*' l'̂ '' •'imJit •-' bii.' pky.,^^ 
Detroit Automobile Inter-Insurance Exchange^ ftT -̂-̂ ''' 

jjf,* -• Detroit, Miohigan f ' r' 
File No. 21-3669 . ' ^m : m U l y ,̂ -rî t 

# • • 

y i ' \ 
. - . J l * -'««f-<r 

This will reply to J^r. Reynard•'s memorandvm of November 29, 
1945, requesting an opinion as to whether employees of the subject 
company are covered by the provisions of the Fair Labor Standards Act. 
From Mr. Reynard's memorandum and the supplementary information con
tained in the inspection f i le , including the company's statement, i t 
appears that the subject was organized under a special statute ap
plicable to reciprocal inter-insurers and is licensed to engage in 
the automobile insurance business, inoluding casualty, f i re , theft 
and collision, in the State of Michigan only. In connection there
with, the subject sells policies, collects premiums, adjusts losses 
by way of settlement or l i t igation, pays i ts operating expenses and 
retvirns, by way of dividends to i t s policy holders, a l l sums earned 
over and above a cautious surplus. 

I t operates a home office in Detroit and branch offices in 
several ci t ies in Michigan but has no branches outside of Michigan. 
None of i ts salesmen sells insurance in any State except Michigan, 
but interstate transactions arise as a result of the necessi-ty of ad
justing losses resulting from out-of-State accidents involving policy 
holders, and in the mailing of policies of insurance across State 
lines to policy holders who, i t is stated, are temporarily or for a 
short interval ov.t of the State. T?ie company claims that during the 
war these out-of-State transactions were larger than usual as a re
sult of a number of servicemen tem.porarily situated outside the State. 

Although the company states that if a policy holder's 
residence is changed to another State or if he is out of the State 
for a substantially long interval i t will refuse to renev such 
business, and that the total of interstate transactions amounted to 
less than one percent of the total business of the subject, the state
m.ents of som-.3 of i t s employees seem to indicate that the subject con
ducts interstate business with some regularity. Thus, one of i ts em
ployees stated that the company has an attomey in A'ashington, D. C., 
who handles its work in that area, having referred to him accident 
claims arising there which he se t t les , forwarding a release to the 
company which draws checks in Michigan and sends them out of the State. 
The same employee states that the com.pony handles business for the 
Auto Club of Southern California, San Diego, an auto club in San 
Francisco and the Chicasro Motor Club (Exhibit 12-G) . Another employee 

-- -• , - 12 - p y^ • ' 
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stated that policy holders who temporarily move from kichigan continue 
to be. insured by -the "Exchange" at a higher rate' and thaf̂  the voluî e 
of that business has' increased during the war "because men in the 
armed services buy ins. from the Det. Ex." (Exhibit •12-E). Several 
employees stated .that they handled interstate claims each wefek' or 
several times a month, and others indicated that ei.thorthey or other 
persons in-subject's employ travel outside the Sta'te on'subject's 
business with some degree of regularity. • : r'fjffo "h> 

l f r .•r. Reyiiard states that after a careful study, of re'lease^ 
'"' G-232,, i t is. his opinion^ based on the facts contained in the f i ls i 
•"•-tha-t the suljject company is'not within the co-rorage of the Act, since 

"There is no evidence, whatsoever in this case of the regular and 
^..continuous use by the subject company of the mails and other channels 
•-and instrumentalities of interstate commerce and communication." He 

further states; "At best, ve have a case of not-only thin but a 
sporadic co-verage v-hich makes-it entirely vinsuita'sle for litigation," •' 

'A'hile I agree that the vol-ume of interstate transactions 
involved in this case constitutes only a minor portion of the- com-

.. pany's business, I do not conclude, on the basis of the evidence in 
the f i le , that such business is by any means "trifl ing," or so insig
nificant as to be disregarded. Mr. Reynard did not, of course, have 
-the benefit -of the Supreme -Court decision in the Mabee case at the 
time of preparing his memorandum. Tho company's volumo of interstate • 
business (based on a surve.v of only one month) is admittedly not less' 
than one-half of one percent, which was the volume of interstate ship
ments in .the Mabee case- upon which the Court held that covorage ex
isted. If this month is typical, I am unable to agree that the inter
state aspects of the subject company's business are so inconsequential 
or sporadic as to require the conclusion that none of i ts employees are 

, within the coverage of -tho Act. 

' ^ ' ^ *• Thp. courts are virtually uniform in holding that an employ- 1 
ee is v/ithin the protection of the Act, even though the volume of 
interstate transactions is small, if such transactions constitute a 
regular part of the bvisiness and are not-casual, isolated or sporadic,' 
As stated by ths Supreme Court in the Mabee•eg set 

-. Though wo assume that spor.adio or occasional 
shipments of insubstantial: amounts of goods 

• 'AA- 'were not intended to -be included in the pro-
' ' A.' hibition, there is no warrant fpr assuming 

. V that regular shipments in-commerce are to be wlrf 
included or excluded.dependent on.their size. 
/Underscoring .s,.uppliedT7~^ :„.:.: •y^y...̂ .y. - ,. - - -̂  

^ i ^ HO 

See, also, Schmidt v. Pe-oples Telephone Union of Maryvillc, 
Mo., 138 F. (2d) 13 (C.C.A. 8), where coverage was held to 'exist althou.^ 
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only one-sixth:of:one percent of defendant's revenues was derived 
froA'inters.tate calls; , ^'falling v. Connecticut' Co., 62 F . Supp. 733 

''(Conn".), affirmedi 9 "l̂ .'aê e Hour Rept. ,288 (C.C.A. 2) , v/here cover
age was upheld although.less than one percent of defendant's revenues 
was derived from in t e r s t a t e business; .Muldp-whey v. Seaburg Elevator 
Co., 39 F . Supp. 275 (E.D.N.Y.), where the Act was held applicable a l 
though defendoiit-'s i n t e r s t a t e business, amounted to only three- f i f ths 
of one percent of the company's t o t a l business. See, fur ther . United 
"States'^'V., Darby, 312 U.S. 100; Ph i l l ips v. Star Overall Dry Cleaning 
Laundry Co., 149 F. (2d) 416; North Shore Corp., v. Barnett , 143 F. (2d) 
1005,- StTarid V. Garden Valley Telephone Co., 51 F. Supp. 898; McKeown 
V. Southern' California Freight Forwarders, 148 F, (2d) 890 (C.C.A. 9 ) , 

, c e r t , denied, 8 1','age Hour Ropt. 991 (U.S. Sup. Ct. 1945); "-agner v. 
-American Service Co., 58 -F. Supp. 32; Engel v . New Mexico Public Ser-
-vice Co., 145 F. (2d) 636; Grippentrog v. Cheese Makers Mfg. Co'., -7 
Ti'age Hoxor Rept. 473; Phi l l ips v. Meeker Cooperative Light & Pov.er 
Assn., 63 F. Supp. 733; Keen v. Mid-Continont Petroleum Corp., 5¥ F. Sujp. 
915. • - . ' . - - • r • '- •" ; [ ;-,-. 

•_.̂ f̂• -. The subject-company appears to be engaged, with som.e degree 
of regu la r i ty , in the following transactions which the Divisions, under 
release G-232, regard as coveredj So l ic i t s or se l l s insurance to 
persons in other Statesj co l lec ts premiums from persons' in othor Sta tes ; 
a.ctively adjusts claims for losses in other S ta tes ; del ivers pol icies -to 

persons in other S-tates; receives remittances from persons in other 
S ta tes . - -

••t-5»» i . ' i : . y . ' j t y • 

' ' ' Of course, as indicatod by ttie Supreme Coui^ in 'the MabePe 
case, the fact tha t the company is engaged in covered a c t i v i t i e s does 
not necessar i ly mean tha t a l l of i t s employees nre covered, since the 
a p p l i c a b i l i t y of the Act is dependent on the character of the ind i 
vidual employee's work. .However, i f the statements in the f i l e arc to 
be believed, some at l eas t of the, employees -"ould appear to be engaged 
in interste.te ac t iv i t i es • vdth a f a i r degree of regu la r i ty . .̂  , ,.,, 

' [tfi i., - • ' • 

1 cannotj of course, advise you whether th i s case is s u i t 
able for l i t i g a t i o n , sinco tha t question would appropriately have to 
be determined by the Assistant So l ic i to r in Charge of L i t iga t ion . 
Likewise, whether the case s.hould bo closed administrat ively, without 
r e s t i t u t i o n , on the basis bf the company's offer to come into com
pliance is not a mat ter -vi th in the province of th i s off ice , 

-nyft-'r . . t f i 

Since yPuF incuiiy''iS''Itmited tb the coverage questi 
have not discussed the possibilities of exemption under 13(a)( 
some pf the employeos. Such a determination can only be made 
basis of a full job description for these employees. 

on 
1) 
on 

. I 
fo r 
the 
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General Radio Service Company • - • ' June 25 , 1946 
380 South Tebster„.Avenue, 
Scrantota, Pennsy-lyania ... . SOL:ASsCTN 

Reference i s made to your memorandum dated Jur.e 10, 
1946, and to your . e a r i i e r memorandum dated 'April 1 1 , ' 1P46, 
concerning the a p p l i c a b i l i t y of the Act in -the s i t u a t i o n you ' 
p r e s e n t . I t appears tha t , sv.bject , whose bus iness i s v.-iring 
for sound, i n s t a l l s and r e p a i r s i n t e r - o f f i c e communicating ; . 
systems --.nd amnlifying systems i n f a c t o r i e s v/hich produce 
gocds for commerce. The amplifying systems are used t o furn ish 
music for the employees a t the f a c t o r i e s . 

",.A ..-.„ ,̂On the .basis- of the f ac t s submitted I agree wi th your 
opinion, t h a t .both, the o r i g i n a l i n s t a l l a t i o n and the r e p a i r of 
i n t e r - o f f i c e c omi..munic a t ing systems on the premises of e s t a b l i s h 
ments producing goods for commerce c o n s t i t u t e occupat ions or 
processes necessary, to - the product ion of goods for commerco and 
as such are cpvered,-under the Act . See Roland E l e c t r i c a l Cc. 
V. f a l l i n g , 66 S. C t . 413, 416, -in vhich the Court held the Act 
app l i cab l e :tp -Qm.ployees engaged in "commercial 'and i n d u s t r i a l 
w i r i n g . * * *'" whero the employer 's customers were producers for 
commerce,.. As you know, -in t h a t case the Cour t , d i s c u s s i n g cover
age o'n product ion grounds, s t a t e d j - • 

]if^ ' •' ' ' 

'liolrt .^This does not r equ i r e the employee to be 
' ^ititft*'*''^''":?-^^^®'^ even in -tho .production of an a r t i -
,-! •<«- c l e which i t s e l f becomes the s\ibject of 

comm.erce * * * . I t i s enough t h a t the em-, , ... , . „ . . , . 
'/,'••- ployee be employed, for example, in an oc - ' 

•i:. .ii.. cup a t i o n .•which i s necessa ry to the 'produc- ' •̂ \ 
Ib'i-'-; t i o n .of. a.-part of any o ther " a r t i c l e s or -̂  

sub j ec t s of co,mmerce of any cha rac te r " -
':,.:; which, are produced for * * * commerce *• * *. 

_ I t i s enough t h a t the / o c c u p a t i o n / a t i s s u e . . 
A i s needed in such product ion and~would, i f 

omi t t ed , handicap, t he product ion /Snphas i s ' ' ' 
,.,- by .the, aDur_^. - , . , . . - , . , . . " - • . 
'y- ,. • ^mtbnl^'.-in-- .i*si/s:'b/tp- -»-5»a-: ' ' ' i /T ,»y.i«/'q 

See , a l s o , Mart ino v . Michigan Cleaning-Co. , ' 66 S. C t . '379. 

., ' - y '•• , I 

.1 . 
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. - • ,'-̂ {j*̂  . ̂  A'T' '-| ' 

You further state that the work in connection with 
the amplifying systems may be considered covered "on'the theory 
that tho music boosts the employees' morale: and thereby in- • 
creases the productivity." You point out that such a conclu
sion would be analogous to the position of the 0,1x̂ 13ions to the 
ef-fbct that the operation of a canteen at an industrial estab
lishment is necessary to production. As you know, the Court '<•' 
stated'; in! the case of Armour & Co. v. 'if'-antock, 323 U. S. 126j ĵ '»' 

«if-
A court .would not r e a d i l y assume t h a t a 
c o r p o r a t i o n ' s management was spending 

• ' . ' S tockho lde rs ' money on a mere-hobby o r - ' -' 
ex t ravagance , * ,* * an occupat ion i s not • 
to be excluded from.the Act-merely because 

' ,- i ' i t c o n t r i b u t e s to economy or to c o n t i n u i t y 
-' of product ion r a t h e r than to volume of . •̂ 

,--*a.-̂ l!s?rt p roduc t ion . , ,- . ' 
; . - tJ . : . . , i f.Kiy:yi. i-

» Iyy* t ^' 

rf 

,,4r 

• '1 
I 

f 
S i m i l a r l y , i t would appear t h a t the i n s t a l l a t i o n and maintenance 
of the amplifying systems in the s i t u a t i o n you p r e s e n t i s n e t a 
mere hobby or extravagance on the p a r t of the f ac to ry ovners but 
i s intended as a d i r e c t and necessary c o n t r i b u t i o n to the economy 
and c o n t i n u i t y of p roduc t ion . The u t i l i z a t i o n of music i n 
f a c t o r i e s as a s i g n i f i c a n t method of comb^.tting - fa t igue ' end t h u s , 
d i r e c t l y i nc rea s ing the e f f ec t i venes s , of product ion i s today,: a, . 
recognized i n d u s t r i a l p r a c t i c e . . • Thus, according to a survey of a 
complete c r o s s - s e c t i o n of United S t a t e s i n d u s t r i a l p l an t s which 
use music a t v/ork, publ ished in August 1943'by the "War Produet ion 
Board, ^ 'ashington, D. C , under the t i t l e "Music-in Ta r P l a n t s , " 
57 pe rcen t of the p l an t s surve3red i n d i c a t e d t h a t the use of music 
increased produc t ion in t h e i r p l a n t s . A s i m i l a r co^nclusion i s ,• 
conta ined in an a r t i c l e e n t i t l e d "Music T b i l e You Think," which , 
was publ ished in the Febrviary 15, 1946, issvie of Forbes magazine 
and r e p r i n t e d and condensed in the March 1946 iss^ue of Reader ' s 
D i g e s t , i n which i t is s t a t e d t h a t : - ; ..-, •,̂ ,-

' .'.Ŝ .i/<'*I'fettt, :,ifjr'-•••,- V -I,y^ . . II: 

,' Music contributed notably to the miracle of '•••P^ 
, our war production on the assembly line; it 

stimulated output, rais.ed mcralo. Now it-is ' ' ' 
, ; being piped into business offices where head-

work predominates. , .. . 
• ' . - ., ":Vi-^i,% S5S-̂ .-«•'*.A .'..-• .•' 

Although skeptical at first of its benefits 
for brain toilers, now bar^ks, insurance com
panies, publishing houses and such are,finding 

,,; that musib'accomplishes the same'resvilts in 
•'A accounting, bookkeeping and editorial offices 

"as in the factoryT ' "" ~~~~~"~~ 

»•--.•iiyy.y :•-" 
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I t relieves fatigue, tension, boredom, keeps 'xUk- ji^HiMM' 
the workers in a happier frame of mind. The m.»A.y...ym 
Federal Reserve Bank'of New York, National ^ «» 1*®'*^ 

:..i|iM ,?S «• City Bank of New York, Bell Telephone Co. of ^fal^iT ,«fr* 
., New York, Research Institute of America and 
.-" McGraw-Hill Publishing Co. are a fev/ of the .--•-*.'----
• • " ' . - - users. 

• • • • • . • • • - • • - . • • " - . , ' ( • ' 

• * • . «•' 

• ' The Supreme Court has rejected the idea that "necessary" under 
soction 3(j) of the Act means "indispensable," "essential," or 

• . . "vi tal ." I t is sufficient if the activity is performed as part ., 
of an "integrated effort for tho production of goods" ,(Armour v.-
Tontock, supra). As was stated in the Roland case, " I t is enough 
that the /occupation/' at issue is needed in such production and 
would, if omitted, handica.p the production." See, also, "'f'alling 
V. Thompson, 6 T-X̂ e Hour Cases 53 (S.D.Calif., May 3, 1946), in 
which the Court stated that "the tes t cf what is 'necessary' is ^_,. . ' • 
not indispensabili-ty, but actual uso." ••s.ahtaa 

' • ' ' # 

, ' • For the foregoing reasons I concur in your opinion that 
:the installation and maintenance of amplifying systems for the 
furnishing of music to employees in factorfes producing goods for 
comjnerco constitutes an occupation necessary to the produoticn of 

-• -. goods for commerce and as such is covered under the Act. * 

. . . , •fiSli Moreover, as you correctly note, the fact that the em-
- ployee installing or repairing the inter-office communicating 

•).•;• systems and the amplifying systems are employees of an indepen-
-;; dent contractor rather than of tho manufacturers would not affect 
"" ' the conclusions expressed sinco the general test of coverage is 

the relation of tho activit ies of the individual employee to inter
state commerce or to the production of gocds for interstate com-

'•..-.;•• merce rather than the natva-e of the employer's business, (See 
" '-,f^£;̂ i££. "«̂ ' Michigan Cleaning Co., 66 S.Ct. 379; Kirschbaum v. '"Aalling, 

316 U.S. 617: ra i l ing v. Jacksonyille Paper Co., 317 U.S. 564; 
' T,'arren-B rad shaw Drilling Co. v. Sail, 317 U.S. 88; see, also. Legal 

Field Letter No. 106, page 6.) Nor would i t appear necessary"-, in 
• connection with the conclusions expressed, to consider whether the 

•• ' particular v-ork involved constitutes original installation or 
whether i t constitutes maintenance vork. The installat ion of equip
ment in premises used for' the production of goods for commerce is 

.."not analegous to the original construction of a building which will 
subsequently be used to produce goods for comm.erce, 

Ci-fj-"' r. -

• - - • ' , '̂ i:' H^fi 
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St ree te r -Amet Coopatisr .r̂ ŷj. ^ , ^ij .̂ ri^j ^dfrf»iJtiir<i: i i i P - y y ^- •• - . - . . . . ' 
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P ,. 1 1 . . l lU ' ' i{^yl 'yp ' ' yy- .• "-•' V •- • •=• :'''• -•• • 
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This will reply to yottr meniorandtnn of August 15, 194-5, inquir
ing aS to the appiicability .of the administrative employee sxemption, as 
defined in section 54-1,2 of the regulations, to certain "field engineers" 

A employed by,, subj ect firm. p . . .̂ .,̂  y ,, ,,:,Â  ,,--•-* A ̂  '.,.., ;^^ ,. . y , ' , y , , . -

to'ix state that subject .manufactures precision weighing machines 
-which are used for weighing carloads while trains are in motion. These 

': machines are built to order and are either sold or leased to various es
tablishments, the lease being the usual form of transaction. The con
tracts of lease provide that subject will repair and maintain the machines 
in good order and that subject will make inspections at 60 or 90-day in
tervals. The field engineers under consideration are employed to perform 
the repair, maintenance and inspection operations. .;,,,.,;.,,.,.• , *&,%(.. 

It further appears'that each of the field'engineers has a spe
cific district of several States making his inspection tours by automo
bile and traveling between 4-0 and 50 thousand miles a year. It is osti-

: y. mated that approximately half the ordinary workweek is consxiraed in such 
-cra-veX. ̂ -̂_ .,;j.̂ .,j ,,̂  .4.-, - . • - . ^ . p ^ i . ^ y . y / ••_ -.;?....;». ;>ĵ ,3,-,'i,.-.̂  ̂  ' ^ ' ' i ^ y '-'-rii ^f. •'•'•̂ '• 

iiiib. .' . -" - _ - - . - ' • • . . . . . . ' • ' ' . ' '. . ' : ' 

_ Zp 'You state that an engineer conducts an inspection by first com
paring the machine's operation against that of a test machine which he ,,,.-, 
apparently carries with hira. ' Irt approxlma-tely 90 percent of the oases, 
the machine in the esta'blishment is found-to.be in good working ordor. 
If not, however,- the manual work of repairing-the machine is performed- . , -. 
by the fi-eld engineer, although at times the repairs are made by the 
customer's own employees under his direction. He carries his own tools, 
such as drills, taps and dies, as well as sOnie replacement parts, A 
gooTl portion of his- day is unavoidably spent in waiting for the switch 
engines and' train cars to be brought in to the site of the weighing machine. 
Also, he in s-.ibjact to being called out at any time of the day or night, 
depending aper. ;,he type'of trouble involved, and may have to spend as much 
as 18 to 20 hT.rrs at a stretch on a job. If, in performing work for a com
pany which has bcv.ght the machine, he works overtime or on Satijrday or Sun
day, the customer may be charged an additional sum, part of which is paid 
to -the field engineer. 

Besides the repair and maintenance work, the engineers super-vise 
the installation of machinos, Sinco the latter are custora built, the field 
engineers may perform some of the proliminary work prior to installation, -
auoh as obtaining the data for the engineers who design the machines. In 
connection with the actual installing, you stato that while generally the 

P i ' i y y •iy ' ••'-•'•• ' ': •: -"A . 1 8 .. ^^ - b ' - ' i , • iy 
. ;. .- . , . -'(C4770) 
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' ,,'custqtner supplies- the labor", this is not always possible; accordingly, 
.•' . the engineers may have to do some of the installation work such as lay-

' ln.0 cement floors-and drilling holes. It is your estimate''that since a 
field engineer will not engage.in installing more than two or three ma
chines a year, he-will spend three .we^ks Q year, s'b inost, in this typo 

'. of ins-tgllation. -. • -, 
'••• " ' -'- • . . . - .- • .••- :.'» isl •>-3*M 

',, ... A' Finally, the engineers perform another function described by 
.' 'jrp'u'Ss.folloT̂ gj . . . ,-..•: . • . / 

' In addition to the installation and inspection work 
,. ' above described the engineer acts as the good-will 

^ ^ ^ m m * - ^ agent of the subjeot company, -It is his duty to try • ' 
to make sales or additional leasing contracts of the \ 
company's machines and maintain friendly relations 
with the customers. For example, in a coal mine a • 
strike might be threatened by the minors because of -
a claim that they are nolb being paid properly for 
the amount they produce* This may be a dispute as • 

•'" • to whether their output is being weighed properly, 
1' • . ' In such case the field engineer^ is called in to ex-- ' 
••'•' ' .. ', plain to the miners that the machine is operating 

properly and explain its operation. Another in- -
•' '• s-tance is where the customer may claim he is not' 
' 'P"''. . . . recei-ving enough for his produce and this may be a . . 
--• ' case of the scale not showing the proper weight, ,. ,' 

Here, a'gain, the engineer may be called in to ' . 
' * demonstrate that the scalo-is operating properly. *i-^-' 

PPP' p... '-; . •.y./. -' y- ••_ -î wr**-
Tou state that the field engineers must have at least the equiv-

"*alent of a high school education. Depending bn their previous education, 
'they pursue a training program • ranging from two to four years. They are 
selected from among the factory employees or are brought in from the out
side for about two years' work in the factory in the production and assem
bly of weighing machinery. They must have a knowledge of certain mathe
matical, design, and o-6her technical information having specific applica
tion to the principles and properties.of automatic weighing machinery. 
You also state that "They must be able to handle the interests of the 
firm with management agencies in indus-fcry for whomi ser-vice is performed." 

; ,, It is your opinion that subject's field engineers are not ex
empt as administrative employees because they perform manual work. How
ever, you question whether such manual work is really nonexempt work or 
whether it is incidental to their administrative duties and therefore 
exempt. You regard this as a borderline case apparently because of the 
degree of training for the work and the engineers' functions as "good
will agents," Thereforo, you request an opinion as to whether subject's 
field engineers are exempt under section 541.2 of the regulations, 

A,,.,- Prom the foregoing facts, it appears that subject's field en
gineers are persons of considerable training and experience who are em
ployed principally to perform inspections and in cormection therewith, 
repair and maintenance operations, "In 90 percent of the inspections, all 
that is necessary is to make certain tests. It would seem, therefore, 

•, • • , -̂  - 19 - , • • , • 
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Memorandum to Keimeth P. Montgomery*-'" 

_ that; .this., constitutes the engineers' mai j or •'-fUnctic>n,' However i" you db not 
"sufficiently describe the testing'.'so as -to indicate whether or'riot it con
stitutes exempt work,. From what-you stdte, t o t i n g msy merely consist of 

, temporarily attaching a weighing apparatus and taking readings from such 
apparatus and from -thQ previously installed machine.• This would not'of 
itself constitute exempt work. Furthermore, you do no^-'describe the man
ner in which these readings are interpreted in deciding whether repairs 
are- necessary. Finally,'It is not clear as to how -fcJiese act.iyities are 
claimed to be directly related to management policies or general business 
operations. (Cf, Stein report, pages 27-28, and see discussion of Public-
Utility Fieldmen on page 30.) ' • ' ' • : ."' ;.-,,,/ ' •-' , 

'>*,ii*'-,6*. 

%,J 

^ Regardless of whether this inspection work is exempt, however, 
it is clear that the resulting repair work made by the engineers is not 
incidental to such-activities. You indicate th^t such work can be per
formed by nonexempt employees working under the field engineers' direc- ' • 
tions. Moreover, the repair work is not performed as part of the inspec
tions but corustitutes -distinct and separate operations imdertaken upon 
the completion of the inspections. Similarly, such work prior to installa
tion as laying cement floors and drilling holes cannot be said to be in
cidental mantial work even if the supervision of installing the machines is 
exempt. The performance of both this Work and the nonexempt repair work 
is a strong indication thg.t the employees in question are' not "white-col
lar" eraployees but are more or loss highly-skilled service men performing 
manual work. In this connection, it appears that the sales and "good-will" 
work which thpy perform is subordinate tb the employees' principal duties 
of inspection, repair, naintemnce and installation, sin'ce it appears to 
be of only infrequent occurrence and since the principal work can be com
pleted without such good-will work, ' : , :'̂-:, - ;" ; . "-̂' , -t *Ai" -; 

- , . r As you know, the performance'of'manual work'.Which is not' ir>». 
.cidental to-:,an employee's administrative duties, defeats' the 54J-',2_ex-
;©mption (see Stein report, page 29)^ It is my opinion, therefore," that, 
even if the principal function of these employees is corisidered'-ejcempt,. 
.thf exemption is not applicable to'subject's field engineers in any fork- ' 
week in-whiph such nonexeraiit work'is perfbrmed. Furthermore, as I have 
Iridicated in-,the for ego ing, - the facts which' you have submitted' ,do not dis
close a sufficient basis for considering' the-general-'character of these 
^employe,es' jobs to be of an administrative ndture sd as to be exempt eVen 
in workweeks when no such nonexempt work is performed. 

•'•y-,.y, y y y : \ y y , i • , • ' / ' / y - ' i ^ - ' -''" • r ^ - ' -rj* 

•.,,. y .• ' • • y i . y , • •• : ' , -,i/,-r , f 
f. 

P'-P # •*,. , ' t 

„ f^*' A S < y 

. ' • > . . 
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A, A. Caghan, Regional Attorney . .A. . 26 CD 303 
Cleveland, Ohio- .-. • - - - " 501 

' ' l - i ^ " J-„'̂  •' - i l iP ' i 1 - - - • • - '^°^*^ 
Harold C, IjystroraA.'. ' - -; 
Chief, Wage-HoUr'Section ' - ' ' ; , ,.•• --:-'" ' S0L:V0W:PLG 
Regular Rate bf-Pay ' • ' .. - ,.,.. .y, June 26,1946 
Garaux Bros. Company ' ' " -' '"";•.'A '. ' ,, --J. 
415 9th Street, S. TT, A , -. •• P ' p i P ] I ' i l ' P . ': '". 
Canton, Ohio ' ,,'- ,,* "'' ' ' • • • 
File No. 34-5228- ' .- ' A '"-" 
SOL:GED:SM 

.. .y- -• '*••' This will reply to a meraora ndum submitted to this: of fice by v 

., former Regional Attorney Reynatd transmitting' a memorandum -cf. former-hsjjj 
" Rê giorial Director Glascott-in which, an opinion was requested concern
ing subject, company's method of computing overtime compensation. In the 
event, that the method employed .by the-company constitutes a violation of 
section 7, it was further requested that a doterrii ina tion be made a'S to'-'_ 
what.portion of the -compensa-tion paid may be allocated to overtime'^nd 
what part must be treated as strnjght-timo earnings in computing the regu
lar rate of pay, < .j : -- • • ' 

Tj.;.',, . Miss Glascott stated that the two nonexompt off ice-employees are 
compensated for 60 hours a week, although their average workweek is ap-; 
.,pro3cimatGly 4-8 hours. The pay-roll records indicate -that the employer '• 
has established--hovirly ra-tes to which the employees have agreed. The com-
Ra.ny pays the straight-time hourly rate for 60 hours and an additional '• 
^half time for the 20 hours in esjcess of 4.0, whether sucb hours are worked 
or not. Thus, I assume that the employees in question receive a guaran
teed 60 hours' pay, including tine arid a half for 20 houre, even when they ,, 
work only 4.0 hours in a week, ,-'•:/: i..y • --tA . 

It is my opinion that subject has attempted by oral arrangement 
to establish a Belo-type contract. The company has specified -an hourly 
rate and has paid overtime both- for hours -worked and overtime hours not '*-
worked in order to maintain s standard weekly salary. It is apparent 
that.the subject company is endeavoring to,establish a minimimi guaranteed 
salary for the employees in question regardless of tho number of hours" r-
worked by them, in each workweek, Cf,- Legal Field Letter No, 97, page 29. 

• Paragraph 8C18 of the Wage-Hour Code appears directly appli
cable- in this connection. As stated there: '. .''" 

-yry- . •' . • ,-.-'' •- • ''• •";.'f. 
1. Since, however, special overtime com.pensation-is by ĉ '&r-'ri'if,-

definition an extra amount representing a higher rate A ::Â *̂ 'f 
paid for the working of hours in excess of a maximum 
number fixed by contract or statute, no payment, what-

^ ever the intention of the parties, is a payraent of 
overtime compensation unless it comprises an araount 
calculated at a rate greater than the straight-tirae 
rate and with reference to the number of hours worked 

A- • in excess of the maximum. Any compensation paid in 
addition to that admittedly paid for straight time 
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l^kM. 

. • • • ' . ^ . 

,. y . 

' f y y 
"KiA.-
?•,.-" A • 

can be considered as overtime compensation only if j-fc 
bears a mathematical relation to the number of over- . 
time hours for which it purports to be:.special' com-
pens?;ition •»•»•», Likewise, payments that have as 

p-i . '..A their purpose, iiot the extra coi/ipensation of .the en-
'>''''-"" plovee for the working of excessive hours, but rather-
• A . the pavracnt of whatever amount is necessary" to make' 

UP the di^fference between the straight-time compensa
tion required by tho expressed straight-timo rate and 
a fixed total of earnings in each day or week, are ta-

A tie counted as. straight-time oompensa-tion. ZUnderscor- ,A 
- .' ing suppliedj/ T 

•y . . A Permitting an employer to. treat as overtime compensation-amounts 
paid, both for true ,and fictitious overtimo hours may :ha-ve a gferious effect 
upon the .Divisions' position regarding Belo contracts; We ha-\/e consist
ently regarded the pi'QVision for flexible overtime as an intrinsic part of 

. a Bqlo con-tract'and have-not permit-fced an employer whose : contract lacks 
the proviso for a flexible "not less than" o.Vortime rate to sub'sti-tute ' 

.."overtime compensation" for, imaginary h-:)urs in order to maintain a con** 
•--stant regtilar salary for all workweeks, ,' — 

,;.; - • Moreover, .it is impossible -fco translate an .-arrangement to pay 
overtime rates-for -8-overtime hours actually worked'in the avarage work
week and for 12 fictitious overtime ho,Urs -into an agreement to pay "not.. 

_less thanj' tine and one-half for hours over 40, The Divisions cannot re
make -the-agreement foprthe parties, Thus-j. in the'-ease of-one employee-:-
receiving 70- cents- an hour for, 60 hours a week and an additional 35 c'ents 

': for 20-hours-,, only 8 of which are worked, it cannot be said, that the con-
. tract pro-vides. that-in, a-. 4.8-hour workweek, the employeo. wiir be: compon'sa-fced 

'iy t o r the 8 actual ovortimo hours at tho rate pf $2,62. an.hour .;. v.- <*. •V-s-
(dr ̂ 14.05 X 20 hours), 
-»_; 8 hours-, .-;' • .J. • .,. ; .*•- y-- •. : ';• , -; -, ; 

^ '• A,- Accordingly, based on the assumption thai-the employees are--;.•-
guaranteed 60 hours',pay, including "overtime,,'! Ii;believe that no partT- ..' 
of such-amount-may be-;considered as true over-fcime compensa'tibn, Itwould 
appear that the arrangement constitutes a weekly salary for a fluc-fcuating 
workw.eek ijp-to 60-hourS a week and that thb regular rate. ̂  of pay is to%be' 
de'termined by dividing the hours worked into tho week's compensation, in
cluding the alleged, "overtime" compensation for the hours between 4-0 and 
60, However, in the event that this reply is predicated upon an incor*< •> 
rect assumption regarding the guaranteed compensation, it is possible 
that further information .as to subject company's ,pay practices, particu
larly as to-amounts paid-in. weeks in v/hich the-'employee has been absent 
for a day or-a part of a day, m^y lead.to some other cqncliisfon. 

' y t i . ; . 
t -, py: 

:'-;,*''->5*A 

p-y '^y p y y . ...fiy •- 22 ' y / y y 
• .t- «. • ! ..-. 
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June 28, .1946 

y i i ' •'- "''••••• "•""••̂ •" "'''.' •••-'- '' .̂ •-•". 
» , - : JJ . • - . , • , ^ 

•• ' A*-A, Caghan-;; - *' i -,.:' - .. 
Z'i'y • . 'Regional .At torney •-, -.:•:•-- - •' ' 
•.#|;t'fi:.Detroiti Michigan-. • .-.• • • - -. 

-,.• .Harold. C. Nystrom . . 
-;':..-. Chief, l age-Hour Sec t ion . •m^^ 

•'. :Knight Newspapers, Inc. -. 
mim. ,j|*"i$*o/f .€^i.iii: • 

£ y h y f t 'm' \olmmi • y ' • 
•.yiS nAfii &^^J^ ^ y . , • ' • • - . . 

• •'f:M.f,!^iS$i0i^-/-fr^t I: am .sorry .that it: has not been possible to reply sooner -fco 
fotTtier Regional.Attorney Reynard's memqrandum dated August 24, 1945, 

,_,...; jrequesting aniopinion as to the proper method of computing.back pay due 
, certain employees of tho subject company, publisher of the^Detroit Free^ 

A-..*..-:. Press and other newspapers, "̂ 'bo are engaged-in the solicitation .of ad-
Al^-, VQrtisoments fpr th^ classified ad section, of the nov/spaper*. 
#'«SlJ'.*Sei*Sfe|'"6f*iS ^-^A -. • - .•.' . • / . ' . : , 
JP lfr* Rieynard's memorandura statos that theso employoos ^normally 

..-̂  •'- v/ork a 37-|--hour workweek for v/hich they receive."a minimi.tm guaranteed 
amount covering tho first 37-|- |;iours worked," Thoy are also paid oom- -.••.' 
missions basod on tho number of ads v/hich thoy secure. In addition, 

-.';:-.•.-.' ..•thoy,'receive "overtime compensation"• at a ra-tc which is ono and ono-
.-̂.̂'-.•̂•-•. half times--a rate computed on a formula hereinafter doscribod-, , for all 
•J'.: A hoiors workod in excess of 37-|-. hours in the wook* It is also stated that 

,.-.••the union: contract. calls for tho payment of overtime componsation only 
-,';• after 40 hours and, that those employoos at ono time v/oykcd a regular 
~- workwook of 40 hours, which v/as subsequently reduced to the prosont 

,̂ .-wprkiivogk.-pf^S?!: hours, • . 
•««i««|q̂ -,3l-'..̂ ŷ !p.- n f t ^ ' > y - .- -.. -. , :,i i^iii^y • ^ y!> ^̂  : 

.A'" " , . ., The company arrives at the omployco's straight-time rate, 
« : upon-which i-t- <;}omputes the "time -and one-half" componsation for all hours 

v/orkcd in oxcess of 37-|- hours in a wook, by'dividing tho guaranteed mini-
• j ^ , mum salary by-40 hours (rather than by 37-|-), excluding entirely tho amount 

paid as commissions. Mr. Reynard's memorandum illustra.tes tho company's 
,-.̂  practices by the following oxamplos:^ An employoo. receives a guaranteed 

minimum of |40 for a regular 37-g-hovir workwook. She worked: 42 hours in 
.: tho v/oQk in questj.on and earnod- |42. in commissions. The company paid 
• •• -,hor-t:Us(t^ i~J^*'.'%(.^Ti,,.'' :m'J.s 7H^i . .^ ia tn . . .Kd-^of-qa io i i .V.I!*T,.;|W.»4?̂ -»̂ **O,»,! •*«•:, . 

j .^mit-y-^lo ;>!*# ' -•:'•.' ,-A :' ' . '• ''-".st-aogsijq 0!:̂ ,;A-A. ,.„ 
• .•«#!*'.fCl .©•„' $40.00'for 3-7i- hours (guaranteed pay) 't.-flaiiUs e i A ^ . B . i i m 
'": %;tp r$^..Tffyy. 6.75;.for 4-|- hours in excess of 5 7 ^ at "t 
-•i«<5a.'|,ff^oi ($40.00 ^ 40 hours x 4-|xi|-) 

- . - 42.00 commissions on ads 
, ... 188.75 Total pay ; 

, , '""The memorandum points out, that the straight-time hourly rato (cxolusivo 
^^^of commissions) v/hich is actually paid in tho foregoing ojcamplc for tho 

•.«'••''* first 37-g-hours is approximatoly .fl*07 (actually $1*0666), v/horoas tho 
" s t r a i g h t - t i m e hourly rate assigned to-hour? in oxcoss.of 37-|- for pur-
' . : poses of computing compensation at "timo and ono-half" for thoso hours 

; A ^ « »Sis exactly | 1 , '• 

'timo and ono-half" 

,^?> ..:,-nirf'«',-l* \e«|#ittn*'0 

ff-i # •-•« 

You are; of course, familiar -with tho rocont decisions in the 
Hclmgrich & Payne, Rosenwasser,- Yd ung G'rmar>,Reyno Ids and' Hhrniaehfcgor 
cases wherein the Unitod Statos Supremo Court hold that a:n cmployoo »s 
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Momorandum to A* A. Caghan .:'-- - . ' Pago 2 
^ ^ • • * ; ; ' ' • " ' ' • ' . . . : " ' . . . 

•̂ .f-ogular rate" under section 7 of tho Act is "the. hourly/rate actually 
pdid for the normal, non-ovortimo workwook*" As you know, ,thc Di-visions 
hdVo recently had occasion to pass upon the validity of certain overtime 
paymont practices wherein employees were paid, for overtinc hours work-
c<f, on tho basis of a lower hourly straight-t^o rate of pay ̂ han the 
rate actually paid for tho same typo of work when porformod during non-
o-/crtimo hours. In such situations, as you will recall, the Di-visions 
havo held that tho employee's truo regular rato of pay is neither (l) 
the lower straight-time rate of pay assigned to the overtimo hours, nor 
(2) tho average rate of pay arrived at by averaging tho omployoos' total 
com.pdnsation for the weok at the varying "straight-timo" rates ovor the 
total number of hours workod during such week, but is the rato aetually 
in effect during the normal, non-o-vortimo workweek.- Sco, in this con- ' 
noctio'n. Legal Field Letter No. 103, page 2; Logal Fiold Lottor No. 106, 
pago 14; Legal Fiold Letter. No. 103, pagc^ 17; Legal Fiold Letter No* 
105, pago 3. Soo, also. Legal Field Lettfer No. 102,, pago 4j Legal Field 
Letter No, 103, page 31j Legal Field Lottor No. 101, pago 14; cf, Logal 
Fiold Lo-ttor No. 22, page 33, As pointed out in Legal Field Letter No, 
103, pago 2, such situations aro distinguishable from tho-bona fido em
ployments at -fcwo or moro ratos of pay that ^ro contemplated by paragraph 
14 of Interprotative Bullotin No, 4# "'??5.\'.->"; .: .-- •. - - -;», •'--; 

i ' . l . ' - . . ' - ' : ' 

A • -iThilc it is, of course, true th,at an employer may oloct -fco pay 
contractual overtime for a workwook shorter .than 40 hours and may crodit 
against' statutory overtime duo any extra compensation paid as bona fido 
overtime compensation (soo paragraphs 69 and 70(2) of Intcrprctati-ve 
Bullotin No, 4), such crediting is pormittod only to. tho extent thixt the 
amounts paid actually roprosont extra compensation in excess of the em
ployee's truo rogular rate. Sec Legal Field Lottor No. 106, pago 14, 
In tho instant caso, the employee's normal non-ovortimo workv.'-cok appoars 
to bo 37-|-hours since, it is-statod tho omployoos nomally work'a 37-|w 
hour workivoek and rccoi-vo a mlniriiun guaranteed salary which compciisatos 
them for 37^ hours. As Mr, Reynard's memorandum correctly-points out 
with respect to tho, illustration giv^h, tho actual,straight-timO hourly 
rate of an. employe0: who is paid a guaranteed salary of .'.)40 for a 3 7 ^ 
hour v/ook is approximately •fl,07, 'On tho Ibcts horo-presented, this-is 
tho rate which the parties themselves have dotormiriod to-be the rato 
payable during the "normal -non-ovortimo workivook." Tho -$1 rate arbi
trarily assigned by tho company to straight time after 37^- hours for 
overtime purposes, both contractual and statutory, is, on, tho othor hand, 
not a rato which is ovcr.-gictually 'paid tho subjoct omployces for non-
o-vertimo hours of wo'rk,' bu't is, i-h'fact, one which is leaver than any 
rato actually paid for str.ai'ght-timo" hours workod in -the normal, non-
overtime vrorfcBvoek* '«_ 

i*.̂  A ,.*-.' -y, 'y, \ y . • " 

It is my. opinion,i-„cpnsoquontiy, that the true, rcguiarjrate 
of pay of the employees in qucSitiori, •'ixt̂'a workweek when no, oommis-sions , 
wore earned, v/ould be 4l,Q66,e-:-uridQr',the circumstances .described. .:ii-bq-vo., -
Consoquontly, .-̂ this rato, viz ,-r̂ l,0666,''must'-, in su'ch'casc, bo regarded:; 
as the omployoo's .regular r̂ t̂e of ..pfeiy-both for the purpose of computing-', 
overtime compensation roquired to bo paid for hours workod in excess of 
40 in a workjvook and for tho purpose of determining.-y/hat sums paid as 
contractual ovortimo may be-:-credited'against statutory'oyertimo due*- •. 
Soc, in this ' connection, .IipgQ.J..FiQld Letter. No. 10.'6, -pftgc-i.l̂ijr";''•-'••'""."--̂  

i(/P^'Ui; 

,h 4,',V: • ' ^ * r .: - i : . , : ^ , - y . . : . ^ ' ' . y . . -':. :. • • ' -, •,.'•:: : . - - t^ :,y:-w 
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J^morandum to A, A, Caghan Pago 3 

Returning now to tho illustration containod in your memorandum, 
whoro an omployoo recoivos a guaranteed minimum salary of ̂t̂ O for a regu-

' lar workwook of 37-|- hours, works 42 hours in tho week, and earns an nddi-
* tional 042 in commissions, tho omployco's rogular hourly rato of pay for 
tho workwook should bo determined as follows: 

• iii.t,A- §40,00 (straight-timo salary for "" ' " " ' ' ' i ^ r p M ' - P -. 
' ,v A 37-|-hours) * 37-|-hours = .^.0666 ' ' ' '-

i ! i . m l ' ^ ""M^ 42,00 (commissions) * 42 hours = 1,00 
•-•' - Regular hourly rate • ^2,0666 

-ijdf̂ - mtiii-iyyy 'tr- "m^my !,,f ..̂ hif-y t i t . - - . '' 
S i n c e t h o e m p l o y e e ' s r o g u l a r r a t o , i n c l u s i v e o f c o m m i s s i o n s , i s .§2,0666, 
t h o omployoo i s e n t i t l e d t o r o c o i v o o v o r t i m o c o m p o n s a t i o n f o r t h o 2 h o u r s 
ovor 40 ,^t a r a t e o f $ 3 , 1 0 (•,',;6,20), i n a d d i t i o n t o s t r a i g h t - t i m o compen
s a t i o n a t t h e r e g u l a r r a t e f o r t h e f i r s t 40 h o u r s , b a s o d on h i s s a l a r y 
and commiss ions 0!J2,0666 x 40 » $ 8 2 , 6 7 ) , Cf, L e g a l F i o l d L o t t o r No, 1 0 5 , 
pagc 3 , Tho Act v/ould t h u s r o q u i r o payment o f ;^88,87 f o r t h o v/cok i n 
q u o s t i o n . The e m p l o y e r , u n d e r t h o D i - v i s i o n s ' p o l i c y e x p r e s s e d i n t h o 
b u l l o t i n , may, howeve r , c r e d i t h i m s e l f w i t h a n y bona f i d e c o n t r a c t u a l 
o v e r t i m e c o m p o n s a t i o n p a i d t h o omployoo . Ho h a s a l r e a d y p a i d t h o om
p l o y c o $ 8 8 . 7 5 f o r t h o wook i n q u e s t i o n , i n c l u d i n g ( i n a d d i t i o n t o 

. s t r a i g h t t i m o f o r t h e f i r s t40hours ) ' " s i l tOS a s b o n a f i d o o v e r t i m e premium 
f o r t h e h o u r s bo-fcwecn 37-|- and 40 (2 - | -x Ai>,4333 ( d i f f e r e n c e bo-fcivoon $ 2 , 5 0 
p a i d f o r o a c h s u c h h o u r and r o g u l a r s t r a i g h t - t i n e pay of ( '5,0666 po r 
h o u r ) ) ^ and ^5 ( $ 2 , 5 0 f o r e a c h h o u r ) f o r t h e -two h o u r s i n e x c e s s of 4 0 . 
C o n s o q u o n t l y , ho nood pay t h e employee o n l y a n a d d i t i o n a l 12 c o n t s 
(-'i?6#20 - {bi5 p l u s O l » 0 8 ) ) , Cf . Lega l F i o l d L e t t e r No. 106 , p a g e s 1 4 - 1 7 . 
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A. A. Caghan, Regional;Attorney 
Clovoland, Ohio v :'. -. 

Donald M. Murtha, .-• .'• • 
Assistant Solicitor .-;- .-. .'; 

Tho Standard Register Co. 

'f .2-1 BE: 301.33 
302.0 

r-,-'̂--s-' 302.3 
-303.3 

21'BL 302.10 
302,221 

" 302,41 

SOLtAffffrHD 

, •: July 8, 1946 

Roforcnco is made to Mr, Reynard's momorandum of August 31, 
1945 -with which ho. subraitted information supplonenting that which was 
sot forth in his memorandum of May 26, 1945 and the correspondence at
tached thereto. Ho has roquosted an,opinion as to whothor omployces of 
tho subject conpany designated by it as "systems analysts," who perform 
_work at the plants and,offi9os of customers of tho subjoct company in 
connection with tbo sotting up of businoss accounting syston§ and the 
designing of businoss forms and mac'nines for such customers .are eligible 
for oxcnption as either administrative cmployoos or as "outsido sales-
mon" undor soction 13(a)(1) of the Act, 

-: It appears .from the.correspondonco attached to Mr. Reynard's 
earlier memorandun that the subjoct company is ongagod in furnishing of 
business controls systems to business in gonoral. It employs salesmen 
who contact customers and pays thom in proportion to their ssjlos.- It 
also employs systems analysts who, according to tho subject company's 
job description, arc trainod i n — , . , , ' ' - ^ ^ ' • • j 

analyzing existing businoss accounting systems; -j.* 
.. , determining weaknesses, if any, in tho systems; .-A; 

devising shortcuts and improving the efficiency ij 
of the system; making of comprehensive presenta- , P 
tions as to their rccommondations; as v/oll as ,|. 

V having a comprehensive knowledge of all types of 
businoss mo-chinos in uso in the United States at j. 
the present tine * * *, ,;, 

The Standard Rogister Conpany supplies its customers with a patented 
"Registrator platen" and manifold printed forms designed by the sys-
tons analysts or tho salesm.en to conforn to tho noods of tho business 
of oach customer, Tho subjoct company stiatos that tho systems analysts 
aro carefully solectod women of high intelligoncc, usually college 
graduates, who are subjoctod to a training period of about 14 v/ocks, 
Thoy arc called in after tho salesmen mako— 

the original contact, to m-akc or aid in the naking of a 
comprehensive study of tho customer's business, his 
methods, his products or services, as woll as the 
records ho requires in manuf-actur ing, accounting, in- j 

, A voicing, payroll, inventory, production, shipping and 
the T.aking of governmental returns of every typo and [ 
chara.ctcr. 

After spending a sufficient period of timo at tho customer's placo of 
businoss to become familiar with tho manner in which the customer 
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Operates, .tho systems analyst works out-in coila'bordtion v/ith the sales
man a business accounting systcn-'for prcsoi;Ltation to tbo management of 
the customer ,!ilong-with a flow'.chart indicating tho improvomonts of the 

.', nov/ roconaondod syston over tho - customer's present practices. Upon con-
.-. -'plotion of thLs survey she and the salesman design, subject to tho ap

proval Of tho homo offico, tho machine and tho businoss accoixnting system 
to bo used by the custonor which will cpnfom to tho particular customer's 

' - nood̂ i '?fith minor exceptions, thoso systons analysts are paid-rnoro than 
:.$200 a nonth and work out of: the rogional snlcs offices of tho aibjoct 

r..::conpany, but aro roquirod to do a considorablo amount of traveling. 

m€.o-p^^fy-. In hor statqpont, Elsie Klinkonbcrg, a systorjs analyst, states 
«•: that V^thc salesman selects tho part of businoss" of tho client company 
gp- :which she is to s-fcudy, .such as purchasing, payroll procedures, etc. Tho 
f analyst uses general guides and "analysis checking charts." Sho traces 
e, the procedure in quostion, intor-vicv/s the omployoes involved'therein, 

observes the job, studios all phases of tho. machino oporation, the kind 
of paper used, tho typo of machine, otc. Sho makos notes throughout,. '' 

-i-.-.-:then organizes hor notes, perhaps checking -then with tho client cor:ipany 
officials, and.,riakOs a flov/-chart of the particular procedure. Sho con-
•fors with the salesman regarding the chart and they thon apply tho sub
ject onplô /'er's "improvement fornulr.," Tho formula includos —- "can-it 
bo eliminated, combined, changed in soqucnco or simplified? Those qucs-

» -tiona'aro covered in each detail of. tho floxv-. Each system is indi-vid-
£ Ualizod. and might, require different applications." ; ,{- , 

Aftor'-tho, improvomonts have boor, v/orkod,out (presumably by: ." 
tho analyst) a ncv/ flov/ syston is dcvolopod and conference again hold 
v/ith the salesman, A'hon a proposed system is agreed upon, it is discuss
ed with .tlio customer by tho salosnan and tho analyst, Tho analyst-makes ' 
no. attempt to soil:, but is present to explain tho former •o.nd tho improvod 
.syston, .Whon ..the. system is sold, the ancs-lyst may-assist in .its ..j,,nst,o•,llQ•-
tion, , • - ' - • • • • m^lsm^t 0 itei* -

«̂ .??,*-'-?•-• Analyst Dorothea Morgo.n indicates a greater degroe of inde
pendence from assistance by tho sales representative of t'ne subject con- / 
pany, , Sho statos that after being goncrally advised- about tbe customer 
-firm and tho particular procedure to bo studied, she is introduced to-• 
•tho firm by the sales.man "and from there on I on on my ovm*"' Sho intor-
viowE officials of -fche client conpany and-other of its omployoes, s.tudies 
the flov/ of v/ork, and notes- "nochanical set-ups" for possiblo inprovo-
iionts*. Sho thon- organizes hor notes into a flow chart, applying tho 
subject.company's formulas in naj-:ing her .rocom:--:ondations, Tho flov/ chart 
or her notes are discussed with the subject employer's "regional nanagor," 
thoir -ideas arc "pooled," and a final flo-jv- chart, ip prepared, "'','To thon 
discuss .the chart with the customer • , ,," Miss Morgan statos, l̂'.J'hcn 
agreement is roo.chcd, the form is devised, and the salesman steps in to 
handle tho selling,. This employeo states that ,she makes "most of tho 
rocomncndations in the average s,tudy although the salesman or rogional 
nanagor might add. suggestions to my original proposal," She statos 
further that'bo'cd'Use''of her "IVB«"K-'«-expdr'i'ence" sho spends.about ono-
third of her timo assistir.g salosnen in do-vising'tabulating forms. 

Both employees profess in general ,•terms tp tho use of, discre
tion and judgment in the performance of their work, 

•---,- .yi - . . , _ . . , - . . (04770) 
• • ' " ' • - y y . ' y - 27 -



Memorandum to A, A, Caghan 'Y v; - /, < PP-'.PP-pi i; -. , Page 3 

From, the working procedures chart supplied -with--Mr, Reynard's 
memorandum of July 31, 1945, it appears that it is contemplated by the 
.subject firm that the systems analyst will act as an assistant to the 

.. -salesman, performing under the latter's direction a more or less limited 
- portion of his woi-k. According to the chart the analyst is excluded from 
contacts -with a "prospect" and begins his work only after permission to 
make a study has been obtained, the salesman has detennined that the 
customer's system can be impro-ved substantially and the particulai? prob-
],em has been defined. Even a'fter the analyst has been called in she is 
not "on her o-wn" but must be accompanied by the salesman when consulting 

• with the customer's officials. Her outline of suggested improvements is 
' prepared "in consul-fcation" with the salesman. There also appears to be 

a lesser degree of creative work than might be supposed on first impres
sion, 'inasmuch as this phase of the work' consists primarily of selecting 

. from the standard digests supplied by the subject^for the particular job 
• first the group systems and then the particular system or systems in the 
group which fit the problem under consideration, Tbe designing of a 

. flow chart for the customer*would appear to: consist only of filling in 
the details, and perhaps making minor changes necessary to adapt the "pre
fabricated" system to the par-fcicular plant's operations. It should be 
noted that these activities riot only are super-vised by the salesman but 
are re-viewed by the home office of the subject "if thought advisable," 

~- A A's.?'' 'While the extent, if any, to which the .analysts actually exer
cise discretion arid independent judgment is: doubtful,' a more fundamental 
reason for denying the exemption is that the tasks performed by the 
analysts are not "directly related to management policies or general busi
ness operations" within the meaning of the regulations. To say that 

: these 30'employees are engaged in v/ork "directly.related to management 
i policies or general business operations" would in effect :so broaden the 
interpretation of that phrase as to render it surplusage in the regula
tions. Rules of construction of statutes and regulations m:j.litate against 
such a result, , 

The acti-vities of these employees are related only to specific 
business transactions of their employer rather than his general business 

. operations. Their .'activities are more like those, of skilled craftsmen 
than persons who "run the• business," ''J'J'ithout attempting-to gi-ve-a pre-

'' cise definition of the term "directly related to managem.ent policies or -
- .general business qperations," it may be :stated that it-certainly should 
bo reserved for person's who in some way participate in ths "running of '̂ 

...the business" and should hot inolude the ordinary operating omployoes. 
. . Stein indicates this result in the Report, On page 25 ho says, '« 

"There is, hov/ever, no automatic v/ay of distinguishing, 
'be-̂ '/een a rat<j-S(Stter * * * and a super-visor of pro-, ,-T -

-y, -.-. .•;' .duction control * * * whose decisions effect the woli-- ;.• 
fare of thousands of employeesi Clearly,.the latter A 
person is employed in a 'bona fide administrativo yp 

• '.-. . capacity I, while the former is a mere cog in a large .,-j< 
••' . . .,'.' industrial wheel,"" (Underscoring supplied) '- '• i,-.•' 

•- -. In the second full paragraph on page 4 he describes adminis-
, -trative employees in the follovving language; 
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"Primarily they determine or affect policies or carry out-/,,?! A 
"major assignments." (Undorscoring supplied)^.:.-:-;-- •: . .-v'".'l:'',r - • 

'•• '. • • In evaluating the v/ork of these employees to the business of ' ' 
the employer the most fitting description of their funotiqn i? that each 
is one of many similar "cog(s) in a large industrial v/heol»" Nor oan it 
bo said of any one of the analysts qf v/hpn; we have any information that 
she "determines or affocts policies^ Op carries out major assignments." 
Thoy have nothing to do with pol'l"sie"'8,and thb'tena "''major assignments" 
does not describe assignments v/hioh arc of the samo approximate importance '-, - • 
as so many othor employees of the some-employer, ., 

There arc several ansv/ors to the thosos which might bo advanced 
that the analysts should bo exempt because they would bo cxem.pt if em
ployed by the customers. First of all, if thoy do not oxerciso discro
tion and independent judgment thoy v/ould not bo oxompt undor any circum
stance Sc. Secondly, if they woro omployed by tho customers they would 
cither be performing all of the servicos pro-d-dod by the subjoct company, 
1,0,, selecting the operation to be studied, dotermining whether it might, 

' be improved., defining tho problem, working out tho basic system supplied 
by the Digest, and being responsible for tho ultimate dotorminatior. that 
the system proposod is the bost ono, all v/ithout a s-alosmoji or a homo 
offico to furnish guidance, or the analysts \vould not moot the, tost undor -,'' 
consideration. Finally, tho regulations contomplato -that those -persons 
who are exempt as- administrativo employoos perform work directly rolatcd 
to thoir ov/n employer's mianagomont policies or general businoss operations -
and not to sono other omployers. This is in accord with tho statutory 
purpose to exempt those employoos who aro either a part of managomont or 
so closely related to it as to m.ake it impracticable to limit tho numbor 
of-hours they work, •;-.,..:, , . . . ^,m^P^tyfi^i^:&y 

The outsido salesman oxemption would not be applicable to tho 
analysts, since they do not engage in making sales, or- in tho obtaining 
of orders or contracts, Thoy arc prohibited from engaging in soiling 
activities and such help as they give the salesmen is limited to prepar
ing tho "product" of the subject for salo to the customer. 
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-y^yiy • * , . •_• ̂ %JJ;.,,,-S,'̂ it,.-.,,-:,.- .a •;ty... •>.:ti , - •'• *••: -' • ': .'•j..'•'' 

••-/'--* f •«'.--'••' '•'• ^•"'^•ii^P.- ' y ' \ . y 
• . • y , - ..I. . - , " >•*'-.'i 

.- <-:f-tt5A - • • ',:,'-

l̂¥ 

,« 

-. - 29 - (04770) 

http://cxem.pt
file:///vould


. , „ . s ; • • • , • , „ • " , • . , • -• - - , 
. - - • ; . ; • > . 

Harold C.-Nystrom ;,'-' •; 
'Chief , •'Tage and Hour Headquarters Sec t ion 
'New York, Neiv York '--..• " 

Donald M, Hurtha 
A s s i s t a n t ' S o l i c i t o r 

•-'-,/-ifel'" :;,'*,^.yi.y i, 71;'.ij,y>-5-;#' "!:;iii:S;; Ĵ  

. - ; c • f i ^ t 

; • • ! ' 

i h y y i f 

ri^..y 

'niy, 

i y "• 

y-i: 
•y" 

\, 
y : -

- ^ 

•23CC3DS 
. , 401 

SOL:JFS 

•^uly 10, 
- ., - -'f-. 

- y y -
' • -

^ ^ 
•vt..' 

.-^12 

Jl.tR 

1946 
9-

y y 
yi^y 

•^- .^ /.:• '' 

f*" ' 

Norfolk, Baltimore & Carol ina Line, I n c , y. • , . y p 
Norfolk, V i r g i n i a 45-3576 ' y . . .yp^ ' 
Bal t imore , Maryland. - 19-3124 . . ; • ;.-

' Char les ton , South Carol ina 39-1068 . ^i, •y:f.b:'ii-y'.. • -i '•''•y''i',i 
Green-'-rille, North Caro l ina 32-127 --.- .- ' ' -•• ' ' ' ••: ,', 

- . '-Greenville,--North Caro l ina " 32-2889 ĵ̂ ĵ 'A .f'_-,.̂ .«,-,-,, -.. . . ..^, J.„ 
•VTashington-, North Caro l ina 32-2187-;5,/-,'^.,,'.',-^ --•'̂ A .̂ ;. ..', . . - -';-j^. ': W: ,-

•- •• .- - • -. • - - - 'iiis-Piy'- "'v'A • . : . : : : iC, •' ' • ' - ' >: ' '-."f : • •• 

.. •:-'" i ' - ' " " - ' ' .-. " - • ••:.y 
" , < ^ - - • i , „ - . • 

- The,': subj e c t firm i s a V i r g i n i a co rpora t ion vri. t h .m.ain o f f i ce s 
> loca ted on ''Tater Str-get, Norfolk, V i r ^ n i a , and i s en.gaged i n the t r a n s 

p o r t a t i o n of f r e i g h t by v/ater . In a d d i t i o n to i t s offi-ce, t h 3 firm a l so 
has loca ted a t Norfolk, V i r g i n i a a warehouse and -fcwo p i e r s , and has an 

, ' o f f i c o and warehouse loca ted afc Bal t imore , Maryland; 'Tashington, North ' ' 
- C a r o l i n a ; and C M r l e s t o n , South Ca ro l i na . The f i rm does not ov.ii'any r a i l 

road r o l l i n g stock bu t does c o n t r o l the t rackage loca ted w i t h i n the a rea 
of i t s t e r m i n a l s . Normally tho firm op-srates r e g u l a r l y schedulod d o i l y 
t r i p s . beti.-/een Norfolk and Bal t imoro, and two t r i p s a v/eok be-tvToon Baltimoro 

•̂.•- and'^points i n North C-arolina and South Carol ina and be-fciraon Norfolk and 
p o i n t s i n North Carol ina and South Ca ro l i na , Ho''''.'ov3r, a t t.h3 prrssent 

- time the firm opera tes only -fc'.ra boa ts s ince f ivo of i t s boa ts havo boon 
talcon ovor by t h e Navy and thro-3 v/oro r e q u i s i t i o n e d by tho "Tar Shipping 
A d n i n i s t r a t i o n , 

Tho firm contends t h a t i t " i s par-fcy -to t a r i f f s shov/ing through 
r a t o s by r a i l and v/ater from va r ious p o i n t s of o r i g i n to va r ious p o i n t s 
of dostina-fcion. Shipments a r3 movod under a j o i n t arrangomont f o r through 
ca r r i ago and f i l o d -vvith P a r t I of the I n t o r s t a t o Commorco Comnission, 
Quest ions of d i v i s i o n s of rovenuo a ro basod on mutua l ly s a t i s f a c t o r y a r -
rang-omonts be-fcwoon tho c a r r i o r s invo lvod , which i s roprosonbod by what 
WG c a l l D iv i s ion S h e e t s . " No copies of any agroemont bo-fcwsen -fcho f int i 
and any r a i l c a r r i e r , nor of d i v i s i o n shaots a ro contained i n tho f i l o s , 
Tho firm claims t h a t i t s opora-fcions aro exempt undor sDction 13(b)(2) 
s inco such ope ra t ions a r e sub joc t to P a r t I of t h j I n t o r s t a t j Co::-imorco 
Act as c o n s t i t u t i n g , "The t ranspor - ta t ion of • * • p rope r ty * • * p a r t l y 
by r a i l r o a d and p a r t l y by wator v/hon bo th aro usod undor a coranon c o n t r o l , 
managomont, or arrangomont for a continuous ca r r i ago or shipmont." 49 
U,S,C, l ( l ) ( a ) . You roquos t our advico i n t h i s m a t t e r . 

In Norfolk, Baltimor-a & Carol ina Lino, I n c . , App l i ca t i on , docidod 
Soptombor 30, 1943 and :-ferch 13, 1944, I ,C .C , Docket, 117-595, not" y e t 
ropor tod , tho Coramissio.n found and ord:3r,.3d pursuan t to tho "grandfa-Kbtor 

.- c l ause" of 49 U,S,C. 903 (o ) (Pa r t I I I ) " t h a t tho continuance of a p p l i c a n t ' s 
opora-fcions as r. common ca r r i - i r by v/ator bo-tivoon Baltimioro, Nov/port NOT/S, 
Portsmouth, Norfolk, •'TiImington, Southpor t , Conv/uy, Gcorgot.o-,-m, and 
Char los ton * * * i s roquirod by p u b l i c oonvonionco ,and n o c j s s i t y . " Also 
pursuant t o 49 U,S,C, 911(b) tho Commission had pro-viously granted t.omporary 
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opora t ing a u t h o r i t y for tJio-,subjoct firm' -fco l ease Tbo' B'ull Steamship L i n e ' s 
opora t ing r i g h t s botwoon Balt imoro,-Maryland and Char los ton , South C a r o l i n a . 
In Bull Steamship Lino Loaso, 250 I . C . C . 113, tha Commission p c m a n o n t l y 
approvod such loaso p u r s u a n t t o 49 'U.S .C. 5 ( 2 ) , and r-^mark-od, "Tho a p p l i c a n t 
(Norfolk, Baltimoro & Carol ina Lino, I n c . ) i s a par ty ' to ' through routos 
a n d : j o i n t r a t o s r / i t h r a i l r o a d s , o the r v/ator c a r r i o r s , and t ruck l i n o s " 
( p , 115) , Tho Co.mm.ission's F ro igh t Tar i f f Branch ad-vlses t h a t tho subjoct 
f i rm i s a p a r t y to , j o i n t r a i l - v / a to r r a t o s publ ishod i n Agont ''T. S. C a r l o t t ' s 
t a r i f f , I ,C .C . No. A-635, as omondod, of foc t ivo Augast 15, 1941, 

^ ^ Apparent ly thoro i s no claim of a "common con t ro l or managomcnt" 
". i n t h i s caso , but, r a t h o r a "common arrangomont." Bigloy B r o s . , I n c , , 

Cont rac t Ca r r io r A p p l i c a t i o n , 4 M.C.C. 711. I might p o i n t out t h a t under 
V tho Ra i l road Rotir-omont Act , 45 U.S.C. 228(a) e t soq . , which app l i e s to 

. .^ , "any c a r r i o r (d j f inod as an oxpross company, s l o s p i n g - c a r company, or 
, J..' c a r r i e r by r a i l r o a d , sub joc t to P a r t I of tho I n t o r s t a t o Commorco A c t ) , 

',, and any company v/hi-ch i s d i r o c t l y or i n d i r o c t l y ov/ned or c o n t r o l l e d by 
,' . ^ ono o r m o r e such c a r r i o r s or -under common con t ro l thoroi ' / i th ," i t - w a s hold 

i n tho a t t a ched l o t t o r from t t e Ra i l road Rotir'om.ont B-oard' t o tho sub joc t 
f i rm, t h a t tho firm i s no t sub joc t to such a c t . Hovz-pvor, . i t .is..tQ'..'.bo 
notod t h a t such a c t doos no t includo a "common arrangom.ont'" r o l a t i o n s h i p , 
bu t only a r o l a t i o n s h i p of " d i r o c t l y or i n d i r o c t l y ov/ned or contro Hod 
* * * or undor coTmnon contro I . "-jif;,;^ •'.;ti? -fj^li. f b / r 'buic-HXh'y^ vc 'pi^^rq-

y.fA.-i-yty! •• As s t a t o d i n Unitod S t a t o s v . Munson Steamship Lino, 28o U,S , 
43 , v/hothor ir. f a c t " thoro v/as a continuous ca r r i ago or shipmont" i s 
immatorial i n invoking 49 U . S . C , l ( l ) ( a ) , un less " t h a t ca r r i ago or s h i p 
mont v/as pursuan t to a common arrangom.ont." Also "a common arrangemont 
may. e x i s t m t h o u t tho i s s u e of a through b i l l of- l ad ing or a n y - p a r t i c u l a r 
f o r m a l i t y . " 'Thothor through b i l l s of lad ing aro usod i n tho subjoc t 
f irm. 's r a i l - r r a t o r t ransport ,a- t ion can not bo dotorminod from tho f i l e , , * 

I t i s c l e a r t f e t for a "common arrangomont" to o:cist v/ i thin 
the moa.ning of tho s t a t u t o , t t e "ar rang miont" must bo "oxprossod or imp l iod , 

-bo-fcivoen tho c a r r i o r s to- cr'oato a continuous l i n o 'ovor v/hich t r a f f i c may 
.move." Propor- t ional Grain Bo-fâ '-oon Fodoral Bargo Lino P o r t s , 225 I . C C . 62; 
Mutual T r a n s i t Co, v . Unitod S t a t o s , 178 Fod. 664 (C.C.A. 2 ) ; Munson caso , 
''."fliilo a "coTT-mon arrangomont" has boon hold to o x i s t v/horo thoro i s no d i v i 
s ion of charges (Standard Oil Co. of N. Y. v . Unitod S t a t o s , 179 Fod, 614 

,(C,C,A, 2 ) , c o r t i o r a r i doniod, 218 U.S. 681), goncra l ly tho absonco of a 
d i v i s i o n of cliargos has boon hold to procludo a "common arranf;;Gmont." 

..Munson caso ; Mu-tual T r a n s i t c a se ; Fridaral Bargo Lino caso ; S:g P a r t e Koohlor, 
30 Fed. 867 ( o r o . ) ; Bi gl oy"^rQ s . , I n c . , Cont rac t C a r r i e r Applica-tion, 4 
l i . C C , 711 , 

On tho o thor hand a "common arrangomont" has alv/ays boon hold 
t o o x i s t v/horo thoro i s a d i v i s i o n of charges , oi-thor as a r o s u l t of a 
formal j o i n t ra-fco ( i n t o r s t a t o Commorce Commission v . Goodrich T r a n s i t Co . , 
224 U ,S . 194), or an informal bus inoss p r a c t i c e , C.N,0, & T. P , Ry. Co, 
V. I n t o r s t a t o Co;rmorco Commission, 162 U.S . 184; Baor Bros . Morchant i lo Co. 
V, D, & R. G, R, R. Co, , 233 U,S . 479; United S ta tos v . Soaboard Ry, Co, , 
82 Fod, 563, ( A l a . ) . "Tt i s no t nocossary -fchat a 'co'.nnon arrangomont ' 
should bo o s t ab l i shod by proof, of formal concurrenco in t a r i f f s and d i v i 
s ion s h o o t s , " Mutual T r a n s i t Co. c a s e . . • , • 
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Momorandum t o Mr, Harold C Nystrom, , ,-- . ,. < P"S° 3 

yiy y ' - In tiio Goodrich Trans i t Co. caso tho only -ovidonco of a "common 
.-A''', arrangomont" v/as- a formal j o i n t r a i l - w a t o r r a t o . Ono'vrator c a r r i o r olainod 
A ,-.,- :- that l o s s than 20 porc-snt of i t s gross oarnings was dorivod from i t s r a i l -

•"'• v/ator bus inoss and .tho-o-thor v/a-tor c o r r i o r . c l a i m e d t h a t loss than I porcont 
•;. ' o f i t s ont i ro- rovonuo v/as.dorivod from, i t s ra i l -v /a t : ) r b u s i n o s s . Tho cour t 

hold t h a t "Car-bo.in i t i s t h a t , whon ongagod irA c a r i y i n g on t r a f f i c undor 
j o i n t r a t o s wi th r a i l r o a d s , f i l o d v/ith tho Commission * * * tho c a r r i o r s 

, . arc * • * sub joc t t o tbo gonoral roquirom.3nts of the a c t * " Tho Court 
r u l ed tha.t a l l of tho companios' rovonuo .and opora t ions v/3ro sub joc t t o 
tho methods of accounts and bookkooping tod r o p o r t s roqu i rod by tho Con-

'-',;'-:• ' m i s s i o n , bu t "concoding for t h i s purpos J t h a t tho rogula-t ing powor of tho 
Comnission i s lim.itod so fa r as r a t o s aro conoornod -fco join-fc r a t e s of 
-fcho cha rac to r 'nan.3d i n soc t i on 1 , " • 

.y-y .-^; /«,5-! , y ,:_ '. •i ..y>. . y : i y mi^-i ..K-:i.yy ' y y ^ - 4 - ' i " • '•' 

Also' tho Commission m s s t a t o d t h a t " I t i s cl o'er-'th,at shipments 
of T/ool t r a n s p o r t o d i n i n t o r s t a t o conrri.orco ovor r a i i - a n d - w a t o r r o u t e s t o 
Bos-fcon on v/hich j o i n t r a i l - and -v / a to r r a t e s aro a p p l i c a b l o ; movo-undor a 

• :'_,. common c o n t r o l , managomont, or arrang.r iont for a continuous c a r r i a g e or 
•''; shipraont such as t h a t contomplatod by t h i s p r o v i s i o n of P a r t I , " '.Tool 

Transport-at ion by Motor Vohi clo i n and About Boston, ^.^ass., 26 M,C,C, 297, 

" " Sinco tho sub joc t f i rm ongagos i n tho t r a n s p o r t a t i o n of propor-fcy 
p a r t l y by r a i l r o a d ar.d p a r t l y by v/ator undor formal j o i n t r a i l - v / a t c r 
r a t e s f i l o d v,-ith tho Coiinission, i t appears t h a t such t r a n s p o r t a t i o n i s 

. po-rfor.nod undor a coinmon .arrar.igomont for a cont inuous ca r r i ago or shipmont 
v/ i th in tho mooning of P a r t I of tho -In-to-rstato Commerco Ac t , Tte f a c t 
t ha t ' tho f i r m ' s o p o r a t i n g a u t h o r i t y has boon i s s u e d by tho Commission pur 
suant -to Pa.rt I I I v/ou'ld not pr.ov:-nt tho f i n fron a l so boing subjoc t t o 

"-: -. P a r t 1, s inco 49 U.S,-C, 905(b) nokos i t tho duty of coiiimon c a r r i o r s by 
v/r.tor -bo o s t a b l i s h roasonablo through rou tos vdth common c a r r i o r s by r a i l -

• road and 49 U.S,C. 902(a) providos .for t r an . spo r t a t i on boing sub jec t to 
both P a r t s I and I I I . • ' ' ' • . 

'*' • " Also undor tho Goodrich T r a n s i t Co. caso tho f a c t t h a t du r ing 
•fciio v/ar -fcho f i r n ' s r a i l-v/at^r bus iness has docroasod cons idorab ly v/ould 
not. oporato t o cx-cludo tho small anount of romainihg r a i l - v / a to r t r a i i s -

. p o r t a t i o n f r o m b b i h g sub joc t to Pa - r t - I , ' Oit thu." iO"thor...hand- sinco soc-tion 
13(b)(2) i s applic,o.blo on a,n " individual -jm'ployio.Q ..bj.sls--t.q. inc ludo only 
•omployoos porforming vrork v-riich su-bjocts t h , u r omployor to P a r t I and doos 
not inc ludo omployoos'porformi"n-.g i n oi'ccoss of 20 porcont n-or-.oxompt v/ork 
iv i th in a par-ti cu la r v/orkv/ook, t ho scc-fcion l3(b)(-2) -exemption i s not 

• ••:.'. .nocossar i ly app l i cab lo -fco , a l l . omployoos of tho'fLr'm nor dur ing a l l v,-ork-
v/ooks-,' L ,F ,L. 5'6,' '̂  "? ..... '-• ,.".,_.. 

Attaciimonts , " •' ' . / ' '. , 
'••' ( 6 F i l o s - a n d ' % ^ ' b y - i y-^^^^y/:. i - y y y '• y :uyi *^yy • ,!'_ 

I L o t t o r ) ' :'. y p . ,-4 :>:•-• * ' i . . ^ -': 
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- -:--?» • *'• • - A- •'^', 
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l t r , John E , Morgan 
333 North Michigan Avopuo 
Chicago, I l l i n o i s 

Door l l r . Morgan; \--'- '--••',> ::• • - .iy-'-^y'!^ -t ' • Ju ly 11, 1946 "" - -' 

This i s i n rogard to your r o c o n t l o t t o r concorning tho offoct 
of v a c a t i o n paymonts on tho rogu la r r a t o of pay undor t t e Fa i r Labor 
Standards Act of 1938. Undor -fcho f i r s t typo of v a c a t i o n p l an tho ui'iion 
c o n t r a c t p rov ides th.at i n a d d i t i o n to t t e hourly r a t o s , tho omployor s h a l l 
pay as a v a c a t i o n c r o d i t to :;ach omployoo, tho sun of 27 conts por s h i f t 
but no t t o oxcood $1.35 por ivook, Tho c o n t r a c t a l so providos t t e . t tho 
27 conts i-S t c bo dolloc-fccd from tho om.ployoo by tho chapol chairma.n and 
turnod" ovor to tho socrotar^ ' - - t roasuror of t t e union v/ith tho paymont of 
duos, and i n t u r n i s to bo d i s t r i b u t e d by tho union t o mombors accumulat ing 
v a c a t i o n c r o d i t s p r i o r to tho dato of t h o i r schodulcd v a c a t i o n i n exac t 
propor-fcion to tho amount paid i n by tho omployoo undor rogu la t i ons o s t a b 
l i shod by -fcho un ion , Tho c o n t r a c t a l so pro-vidos t h a t tho v a c a t i o n i s -
mandatory and noncunu la t ivo . 

' - \ - • • ' , : • j •rii- , -
• < . , - , y y - v - •- -;; 

Undor tho socond typo of v a c a t i o n p lan tho union c o n t r a c t p r o 
v ides t h a t tho employer s h a l l c r o d i t omployoos v/ith a cortain-craio-ant por 
s h i f t up -fco a spoci f iod v/o-jkly maxinum, and on or a f t o r May 1 tho on.ployor 
s h a l l do l ivo r to oach amployoo i n d i v i d u a l chocks r e p r e s e n t i n g f u l l pay
ment of tho vaca t ion c r o d i t s accunulatod by such omployoo p r i o r t o t h a t , 
d a t o , Tho v a c a t i o n i s a l so mado noncunu la t ivo . 

A t h i r d typo of v a c a t i o n p l an i s contomplatod v/horoby tho union 
c o n t r a c t v.dll provi do t t e t tho onployor s h a l l , onco oac'n yoa r , on or 
a f t e r May 1, compute -the t o t a l numbor of f u l l s h i f t s v/orkod during tho 
preced ing 52-v,'-ook yoar by oach omployGo, and pay to him a spocif iod sun 
for each such f u l l s h i f t v.'orkod, 

I r o g r o t t t e t on tho b a s i s of tho f a c t s containod i n your 
l o t t o r I am unablo to oxpross a d )f i n i t o ansv/or to your q u o s t i o n s , Tho 
follov/ing gonoral in fo rmat ion , hov/ovor, should provo h o l p f u l , 

Enclosod a ro copies of ro loasos R-1430 and R-1625 v/hich dea l 
v/i th v a c a t i o n pay and absoncos v/ith pay and t h o i r of foc t on thD rog, i la r 
r a t o of cmployoos covorod by tho Fair Labor Standards Ac t , As you v / i l l 
n o t e , i t i s tho p o s i t i o n of tho Div is ions t t e t tho rogu la r r a t e of pay i s 
dotorninod by di-viding tho hours v/hich an omployoo vrorks dur ing a v/orkv/ook 
in to tho t o t a l oarnings for such hours of omploymont, Vaca-tion paj,mionts, 
t h o r c f o r o , nade undor a bona f ido v a c a t i o n p lan for hours not workod v/hilo 
on v a c a t i o n , and v/hich paynonts aro tho approxina to -jquivalont of t t e on
p loyoe ' s normal oarnings for a s i n i . l a r por iod of t imo, nood not bo i n 
cluded i n conputing tho rogu la r r a t e of pay, 

Howovor, v/horo an omployoo" i s pa id a s t a t o d amount oach v/ook 
(27 conts p e r s h i f t bu t not to oxcood $1,35 por wook undor tho f i r s t p l an ) 
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which i s dosignatod as "an i n s t a l l m o n t payment on vaca-tion c r o d i t , " tho 
amount- ho v.! 11 rocoivo as v a c a t i o n pay v/ould appoar to dop„:nd so lo ly upon 
tho number of s h i f t s (8 hours of v/ork) ho v-rorks throughout tho y o a r , Undor 
such c i r cums tances , "tho i n s t a l l m o n t paynont on vace..tion c r o d i t " n igh t bo 
consid.orod,' i n t h e absonco of o tho r fa .c ts , t o o o n s t i t u t o an at tondanco 
bonus oarnod dur ing tho p a r t i c u l a r v/ook v/hon c rod i tod , and thus co'n.stituto 
an a d d i t i o n t o tho r o g u l a r ho-ur ly r a t e of pay vdnich must bo includod i n 
computing ovor-tirao pay duo undor tho Act for such v/ook. 

youi 
P'i:-ti:i^y. 

y ..ify'ff. 

If you havo any f u r t h o r q u o s t i o n s , I s h a l l bo g l a d ' t o ad-viso 

Vory t r u l y you r s . 
' ^ - : | A ,•• 

,, i ' p «S 

i.'in.-yy'b- y a p l ^ ' 

|i*fj,>? • 

.T'-.iv^^ittJ F . Granvi l lo Grinos, ' J r , 
A s s i s t a n t , to tho Deputy Administra-fcor 

• ' d i ^ t 

;* ,t#lJ^«l•'v , / t i r y t t f . H x - ^ L*! ' " ff^.'a^ 

Enclosures 

"^-'-.. -'. 

^•ivii^ : 'ff.r'f^ w i --4-fr* 

3W' 

¥y 

y t ' • • " ' 
^ .^ Jlks 3#6A -̂ f- ^ "^P y- / ' 

!' 

ipf-^t ^"yyi^t ^'t. 

h r . 

: ' y . :: 
•.:e*)' p 

hbbyn,i. 

I !/-»«• P ' 

'i'%^i'U' 
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" i . y ' H . i . •« 
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Washington 25, D.C. 305.21 600 
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Mr. Carl F. Bailey ^ ' ' i:^2^''^p''' 21 BJ SOS 401 . 
Secretary-Treasurer - 'x^l«: »4:^«« • 21 BJ 403.1 A .101 • " 
Try-Me Transfer & Storage Company, Inc, ..̂  

.Huntington 9, West.Virginia SOLiJFStHD 

.rftear Mr, Bailey: ' p'Pb'_" p July 16, 1946 

f'lftf .»:.# 'This is in reply to your le t ter of June 29, 1946 concerning the 
application of the Fair labor Standards Act of 1938, You state that your 

.firm is primarily engaged in the moving and storage of household goods 
and also has a contract -//ith the Chesapeake and Ohio Railroad Companĵ  to 
handle i t s store-door pick up and delivery. F'ram 'the printing on the 
bottom of your le t te r i t appears that you are the- local agent for the 
Aero Mayflower Transit Convp&rry, national household movers. You state that 

• you operate -tiiree medium size -warehouses' and specialize in the storing 
bf household goods, that yoo do not store .for any commercial accounts, and 
also t'-iat -approximately 35 to 90 percent of your storage is intrastate. 
In performing, the pick-up work, -while an occasional shipper will call in 
his request, the larger shippers have standing orders to have your trucks 
call at their places of businass daily for .shipments. Apparently the 
dispatcher devotes 75 percent of his time handling local shipments for 
the general public and 25 percent of his time handling pick-up shipm.ents 
for tlie railroad. 

The Tgir Labor Standard,'̂  Act requires that a l l omployeos sng.iged 
in interstate commerce or in the. production of goods for interstate com
merce must be paid at a rate not less than 40 corits 'per hour -and overtime 
at a rate not lass than one and one-half ti.Tsas their, regular rates of pay 
for a l l hours worked in exce,ss of 40 hours per week, unless otherwise ex
empt. • . • ' yi 

Section 13(a)(2) exempts from both -the minimum wage and over
time requirements of the Act "any employee engaged in any retail o^-ser-
-vice establishment the g'reater part of whose selling or servicing' is in 
intras-tate ccmmerce." I t is the position of the Di'visions t te t the trans
portation, packing, shipping, and storing of privately owned household 
goods are exenpt service transactions under this section. The fact -fchat 

."the long distance hauling of privately owned household goods may be per
formed 1-v you as agent for the Aaro Ivfeyflower' Transit Company would not 
operate to convert such transports.tion into a nonexempt service. On the 
other hand, -the performance of store-door pick Up and deliverer for bus-
-iness and commercial firms under contract •'.flrlth the Chesapeake and Ohio 
Railroad Company would not constitute exempt servicing activities»f-,? t? 

b '̂ "^ 'The section 13(a)(S) exemption is applicable on an individual 
establishment basis—an establishment being a physically separs.ted place 
of business—and the applicability of the exenption depends upon ^fhether 
the particular establishment possesses the characteristics of a service 
establishment. Thus, v^ere a furniture warahouseman operates separate 
warehouses and engages in exerapt transportation, packing, shipping, and 
storing of privately ô mied hqusohold goods, and also in nonexempt con
tract hauling for a railroad," thos'e eraployees engaged exclusively during 

'-'•'''•• • ••••;A: ,,'••':,. A:,--•••:'•:',•• A.'::-A:A-"-"- _ 3 5 .. •• .: ' i 
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Mr. C a r l F . Bailey :-.y--..'..-.- , , ' , . Ps.ge.Z 

: • . • ' - .yy^ • • - ' • , : - . 'i- ' ' i ^ . y i i ^ - • • . ^ ' • . - , ' ' . - . . ' , , ' - : ' • ' . - .' 

a vrorkweek in ths waretiouses devoted solely to exeirpt servicing a c t i v i 
t i e s , the grea ter patt- of-//Hich are in i n t r a s t a t e commerce, would b^ ex
empt during such workweek-urider soction 13(a) (2) . -, . ^. ;:-« 

'i'Jhere a furniture warehouseman, in the same warehouse, per
forms exempt t ranspor ta t ion , packing, shipping and s tor ing of pr ivate ly 
owned household goods,- and also nonexerapt contract hauling for a ra i l road, 
if the two acti-vi-ties are performed in physically separated. p?.rts of the 
warehouse, employees engaged exclusively during a.workweek in the part , 
devoted solely to the exempt sorvicing a c b i v i t i e s , the greator par t of 
'vdiich are in i n t r a s t a t e commerce, v/ould be exe'mpit during such v/orkweek 
under section 13Ca)C2), while those engaged- in the other pp.rt devoted., to 
the nonexenpt ccnti^-ct hauling -.vould not be so exempt. On tho other 
hand, if the exempt .servicing and nonexempt cont ra'ct hauling are ,not per
formed in physically sopamto establishments in the v/arehouse but. the 
whole T.'rarehouse is operated as a single est.=.blishmGnt, -fchcn none of the 
employees engaged in the -.varohouse v/ould be exempt under section 15(a)(2) . 

Concerning your packer and c ra te r who packs household effects 
in homes p r io r to storage or long distance moving, and also packs and 
crates household goods for r r i l shipment, you 'ivill note that section 15 
C3-.)C2) applies only to employees "engaged in" an exempt service est-ab-
li'shment. Ho/i/ever, an employee wi l l be considored to be "engaged in" an 
exempt household furni ture warehouse i f he i s required 'regularly to per
form some duties therein which const i tu te an in t eg ra l par t of the se r -
-vicing by vir tue of -//hich the v/arehouse i s exempt, -viz., loading, un- . 
loading, packing, shipping and storing of pr ivate ly oz/hed household goods, 
even though -fche greater par t of his time m.-̂ .y be spent during a v/ork'jveek . 
performing exerapt servicing i n homes, .̂  ' -

In regard to employees engaged in tha t par t of your busirioss 
devoted to performing contract store-door pick up and delivery for the 
Chesapeake and Ohio Railroad, your a t t en t ion i s cal led to section 13(b) 
( i^ of the Act 'Nh±ch exempts from the overtime req^uirements, but not the 
minimum wage- provisionsj "any employee m t h respect to whom -fche In te r - - ; 
S'tate Comraerce Coraraission has paver to es tab l i sh qualifica'fcions and max
imum hours of service pursuant fco the provisions of section ?04 of. the 
Motor Carr ier Act, 1935." Such poiver i s l imited to motor c a r r i e r •am
ployees., whose act i -vi t ies affect safety of oprr ra-fcion, which employees -fche 
Comm.ission has found include onlj;- those porforming the du"ties of a dr iver , 
d r ive r ' s helper, loader or mechanic. A packer and c ra te r , or a dispatch
e r , would not.be exempt under section 13(b)(1) . ' ' ' 1 . '' ' . .'. ' 

• I t i s . t h e posi t ion of the Administrator'th-at sect ion '13(b)(1) 
i s inapplicable to employees ivho spend m.ore than 50 percent o f - the i r 
•time during a j«/orkiTeck performing duties other than those of aA^riypr, 
d r ive r ' s helper, loader , or mec-hanic Of course, i f an employeo 'dtiring. 

• - V • --.J 
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the same workweek spends most of his tirae performing work exempt under 
section 13(a)(2) and the remainder of .his time at iwork exempt under 
section 13(b)Cl), i t i s the Divisions' posit ion that he -/i/puld s t i l l be 
exempt from the overtim.e requirements of the Act during such'week "'but 
not from the .minimum wage provisions. ' ' . . 

,. ., • - ' - . - • * - - . . , - ^ . :A „ „ ,,,,, ,• • . ' . . , ; . . . , ^ . . y y y . -

,,; • - •• A - ' A . Very t ruly yours, ,̂ .-, _ ' , , ._: : ' . y '-' 
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Dear Mr. Vincent: 
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This is in r^ply to l e t t e r s recently submitted by yonf which 
l e t t e r s were addressed to you from ' 'lessrs. Oliver J . Stone and Roderick 

. . N. Stewart. The-problem involves the appl icat ion of the Fa i r Labor 
Standards Act of 1938 to the operations of The Delta County Co-operative 
Telephone Company of Peonia, Colorado. According to -fche information con
tained in the l e t t e r s and revealed by an inspection of -the firm by a 
representative of the Wage and Hour and Public Contracts Divisions, the 
firm operates only in Delta and Gunnison Counties, Colorado. Apparently 
-there i s no physical connection between -fche f a c i l i t i e s of the firm and 
-fche Mountain States Telephone and Telegraph Company which also operates 
in the same a rea . 

One of the f irm's phones i s located in the local office of the 
Western Ura.on Telegraph Company and i n t e r s t a t e telegraph messages are com
municated over the f i rm's f a c i l i t i e s . Charges for telegrf.ms are entered 
on the subscr iber ' s telephone account and are col lected by t'ne subject 
firm and remitted to //estem Union, Also, -//hen a long distance telephone 
c a l l i s received by the Mountain States Company for one of the f irm's 
subscribers , -fche operator uses her phone maintained by the subject firm, 
or ca l l s tho loca l Western Union agent who uses his phone maintained by 
the subject firm, to c a l l the subscriber of ths subject firm and notify 
himi -fco contact the !.''ountain States long distance operator. For such. 
Western Union or the operator receives a "messenger service" fee from the 
Mountain States Com.pany. Furthemoro, the f i rm's subscribers consist of 
local mining companies, f ru i t packing and processing companies, poultry 
packing companies, a sugar beet company, fne Denver and Rio Grande -Testem 
Railroad, the Railway Express Agency, e t c . , which ar-3 engaged in i n t e r 
s t a t e coramerce or, in the production of goods for i n t e r s t a t e conimerce and 
use the subject f i rm's f a c i l i t i e s in the operation of t h e i r businesses. 

As you knav, the Act appli-as to a l l em.plo3'"ees ongaged in i n t e r -
s-fcate commerco or in the production o.f goods for i n t e r s t a t e commerce, 
unless speci f ica l ly exempt. Clearly the commun.ication of i n t e r s t a t e t e l e 
grams over the f i rm's f a c i l i t i e s cons t i tu tes engaging in i n t e r s t a t e com
merce. Also, I note that the f irm's le t terhead on Mr. Stone's l e t t e r 
s t a t e s "Independent Telep'none, Local .and Long Distance." In my opinion, 
the use of the f irm's f a c i l i t i e s to complete long distance intcrs-fcate 
c a l l s also consti-fcutes engaging in i n t e r s t a t e commerce. Furthermore, un
der the broad defini t ion of "produced" contained in section 3(j) of the 

, Act as including "any process or occupation necessary to the production" 
of goods, i t seems to me that telephone servi.ce i s no less necessarj'" in 
modem business for the production of goods Tor commerce fchan is the 
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c l ean ing of windows, which was held t o be covered by the Act i n Martino 
V, Michigan Window Cleanirig Co, , 66 S. C t . 379 (1946) , 

As you a l s o know, s e c t i o n 13(a) (11) exempts from the minimum 
wage and overtime p r o v i s i o n s of the Act "any switchboard o p e r a t o r employed 
i n a pub l ic te lephone exchange which has l e s s than f ive-hundred s t a t i o n s , " 
I am r e t u r n i n g Messrs . S t o n e ' s and S tev /a r t ' s l e t t e r s . . 

: . / ; , ' ,, ' "^ry t r u l y your s . 

'flm. R. McComb 
Deputy Admin i s t r a to r 

Enc losures 
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