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S p r i n g f i e l d , Mass. 
App l i ca t ion of s e c t i c 
13(b ) (1 ) exemption 
t o -various t r i p s made 
by d r i v e r employed bj' 
who lesa l e r of f r e s h 
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I.?ET.-!0PANDil 

Date Pa^e From 

5/24/46 10-12 Harold C. IJystrom 
(ERG) 

To 

A. A. Caghan 

P^m^^fypy 

^oi m ' 'm ami: 

ym f ^4 . . f s»£ j ^m 

y ^ . t ^ .M m i a a b sB^iai'm '«S' h i ^ s ^ 

Subject 

Baj'- de No que t Co, 
Nahma, Mchigan 
Coverage and exemp
t i o n of h o t e l , gen
e r a l s t o r e , h o s p i t a l , 
c lub house and roomr-
ing and board ing 
house l oca t ed i n com
pare/ 'town. ajrifp£= 

205.10 
205.250 
205.251 
205.27 
414.95 
509 
409.521 
•409.4211 

21BJ 403.-5 
403.24331 
403.1 

2UC 

2UC MJfi 

5/27/46 13-14 Harold C. Aystrom 
(NCR) 

Dorotl'^^ M, Will iams No p o s i t i o n expressed 
re coverage of r e 
c r e a t i o n a l emplojrees 
i n Hawaiian sugar i n 
d a s t r y . 
21AC 205.10 21AC 205.27 

205.250 404.95 
y . ^ ^ 205.251 509 

6/12/46 15 Donald K. Murtha 
(JFS) . 

H3.rold C. If/3trora 

7/8/46 16 Harold C . Ifystrom 
(voiy) 

All Regional 
At torney^ 

Ber t Rice Trucking 
Service 
Chase, Kansas 
Off-highv/ay dri-vLng 
he ld exempt under 13 
(b ) (1 ) v/here performed 
as p a r t of a s i ng l e 
cont inuous i n t e r s t a t e 
t r i p p a r t l y on pub
l i c highways and 
p a r t l y on p r i v a t e ways, 
23CB 203.21 23CB 203.22 

201 401 
301 ,1 204.3 

The Hears t Corporat ion 
Albany Times Union 
Dept. 
Al'banj'-, New York ---
Applicability of local 
re 'ba i l ing capac i ty 
exemption to newspaper 
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Date Fa^a From Ta oUbjeci 

• ; • * • 

y.y,k:ify 

2/28/46 17-19 Donald M. Murtha 
(SSB) 

Harold C. Nystroi.! 

c i r c u l a t i o n supe r -
-visors. 
2UC 411.1 213K 102.'35 
21BK 101.0 102.34 

102.51 . ' • •,,,;: 

The Hearst Corpora t ion 
iklbany TLmss Union 
Dept. 
Albany, Nev/ York 
See memo above to Al l 
Regi onal At to m e y s . 

4 /30/46 20-21 

5/10/46 22-24 

5/31/46 2J 

LETTERS 

Mr. K. R. Hancock App l i ca t i on of 13(a) 
A . J , Ax te l l if/. Compar '̂--- (4) and 13(a ) (1 ) ex-
100^- Lincoln Avenue 
E n d i c o t t , New York 

(EGT) 

Mr. •.''I'illiam R. James 
c/o I-van G. McDaniel 
642 T i t l e Insurance 
Bu i ld ing 
Los Angeles 13 , ....'.,• 
C a l i f o r n i a 

, (EGT:fCN) 

Mr, Sol Jacobson 
Joseph Kantor & Com
pany 
261 F i f t h Avenue 
New York, Nsw York 

. - (NCH) 

empbions t o pilot;? 
and a i rcra . t ' t servi.ce 
emoloyees. 
21BE 101 2UC 401.6 

200 21BB 301.54 
202 •;•-:;•-•;. 

Applic J ' t ion of s e c 
t i o n 1 3 ( a ) ( 1 0 ) , 7(c) 
and 7(b) (3) examp
t ions to i c e man-uf a c 
t u r i n g c a r r i e d on by-
f r u i t packing f i rm . 
21AG 414.8 23GE 205.631 
213D 301 23GF 202.221 

301.7 • , , .231 
23CE 205.641 - .233 

", - -.645 503.6 

Circum-stanoes i n 
which t r a n s p o r t a t i o n 
fu rn i shed by employer 
may be a " fac i l i - ty"? 
s t a t u s of such t r a n s 
p o r t a t i o n as ".hours 
worked," 
25 BD 202.25 
27 CC 503.995 ' -• 

•••mi »• 
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. , 23, GB 101 
• - • • • -* ' • ••••• ' . ; ; p ' i / / - r • t i p ' 2? CB 203.1 

George H, Foley, Regional At-torney '••-'"•• ' .v-•' - , 1'. 20A.2 
Boston, Massachusetts ' "• '. ,y • ^ " 20i4.3 

'••".- ' ' ^ W ' ^01 
Harold C, Nystrom ' ' '̂ •^••J<tt''oJft- ' .'W^-
Chief, Wagfe-Hour Section S0L:B':ERG:YS 

• * • 

Joseph Martine 111-& Co, ' May 3,̂  194-6 
Springfield, Massachusetts ' ' .* ' ,-
F i l e No, 20-5295 ^ — ' ' 

. :: : * - » * ! ' • ' A 

•• ' This will reply t^^'^Qr memorandum of July 28, 19-45 transmit
ting memoranda from Regional Director Gleason to you under date of May 21, 
194-5̂  Supervising Inspector Masucchl to Regional Supervising Inspector 
Blake dated May 17, 1945, and Inspeotor Wason to Supervising Inspector 
Masncchi dated May 17, 194-5, the last of which propounds a series of ques
tions relating to the applicability of the section 13,(b)(l) exemption, I 
regret that the pressure of our duties has delayed an earlier reply to 
your memorandum, ' ' -* 

Inspector 'ilasdtf^S' fflBftfiSPkMum states that subjeW^^^any is what , 
is known in the trade as a "car-lot receiver and wholesaler" of fresh 
fruits and Vegetables whose place of bttsiness is located in the market 
district and consists of two small offices, a v/arehouse with refrigerated 
storage vault and other storage space mid platform. The company operates 
3 small trucks and one large covered truck. You request my opinion as to 
the application of the 13(b)(1) exemption to eacli of the following activi
ties which I shall consider seriatira; 

1, Is driving a truck fror-i the warehouse of the firm to the"' 
freight yards, a distance of approximately one-half mile, in 

t '•• order to pick up freight to truck back to the warehouse under 
-y ICC jurisdiction, ' The company purchases all car- lots as such 

t" • and they are inspected at the yards "by the company, and v/here , 
• - nQcessary 'by paid Government inspector, before 'being accepted ' 

"*" • and acceptance is made at the yard 'before the car is unloaded*^ 

In ahisv/ering this .'question, you ask that I "disregard the factor 
of rapidity of turnover which is presumably presen-fc in the caso of fresh 
producti" Assuming that such produce comes from outside the State, I an 
of -the opinion that both the outgoing and incoming trip's are exempt. The 
trucking of produce fâ om the freight yards to the warehouse appears to 
constitute part of a 'continuous interstate jolirney of the goods from their 
out-of-State origin to the warehouse. There would appear to be, therefore, 
a practical continuity of movement of such goods in comm.Grce wi'thin the 
meaning of the Jackson-villc Paper Cq. case notwithstanding the fact that 
such goods may be purchased subject to inspection at the freight yards. 
Likewise, the-driving of the-empty truck from tho warehouse to the freight 
yards in order to pick up and deliver the produce to the warehou."5c, since 
it appears tc be'part of one trip and a necessary incident to haviling in 
interstate coiamerce, constitutes exenpt transportation in intcy'statc com
merce. Sec Legal Field Letters 'No, 100, pages 6-8; No. .94, page 9j cf, 
Legal Field Letter No, 97, page 3, 

.,..,•';.,••., , • " ' • ' • • - 1 - 1 . 

• - , - » - I • (04691) 
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Memorâ di;un to George H, Foley " A ; ••''.'•' -̂ o-go 2 

.•'.̂.- , 2. Is unloading boxes and crates of fruit and prod-iK!©;'!'\ ; _ -" 
.̂'..̂  from the freight car under ICC jurisdiction? Is load- '̂  

ing -the same onto the truck undor ICC jurisdiction? . .j h i y m t y ^ 
y ^ y ^ i In practice, the two operations aro usually simultaneous,;. \^:i£iy''-.-

The truck is backed right up to the car and cne man may 
• y y j talce the box up and place it in tho truck without nov ^ ii,|^;% 

ing. Or it nay be necessary to \7allc a shcâ t distance 'p^y^^i 
cither in -the car to get tho box unloaded or in -the . ̂y,,!.-ifj; 
truck to place it, or load it. Or ono man mas'- hand 
out the box fron the car to a man on the truck, one 

'^-fyry^f^^jxnloadir^g thg car, the other loading tho trudk, .„, _ ' 
f t - . ^ . y p - i ^ . y , . 5..4. -.Jl i««4.»..̂ » r iy.)^- . ' . • - ' : . . : y . . i - . t . y •• :• ' • -iyy •••'• y1* 'ei . i t : i . ' 

- I- again assume that the goqds in question ha've an extrastate. 
origin. It is clear, in response to lyour first question, tha-fc the unload-

^ ing of goods -fr-om the freight anr is nonexempt under sectioh 4^(b)(l),. 
since, it is in no way related to the safety of operation of a.''motor vohi-

- cle. On the other hand, loading interstate goods into a -fcrubk is crdi*̂ , 
narily exenpt, since it is an activity regarded as affecting the. safety , .̂., 
of operation of notor vehicles. Sec paragraph 4(a) of rc-vised Intcr-

! pretativc Bulletin No, 9. In the case under considoration, however, it 
appears that the unloading and loading activities -"arc usually sirnilta- ,-. 
neous" in actual practice bocause the truck is backed right up-to -fclic 
freight car, "One man," it is stated, "may take tho box up and .place i-t 
in -the truck without m.ovingj. Or it nay bo necessary to -v7alk - a short 
distance either in the car to get tf.e box unloaded or in the truck to |-
,̂ place it,- or load iti" Under such circxjmstances, it appears that -the 
freight car is utilized as a loading dock, or platfcrnj if then, as is 
likely, the activity of transferring freight fron the freight car into 
the truck,is analogous to the picking up of fî îght at a loading platform 
and loading^ it into a. truck, such work 'Jould appear to constitu-fce exenpt 
loading under section 13(b)(1), . .^ ' . . j i o ^ i ^ ^ ^ m ^ 1 ^ ' ^ ^ . 'f'̂ m-^ ' ' f: ,--•.,' 

T«-¥r*>i JiFf 

£.; As is ppin-fced out in Legal Field Letters î"o, 99, pages 15-17, 
and No, 98, pages'9-10 however, not all "loaders" are necessarily on-
gaged in exenpt "loading" -jithin the neaning of section 13(b)(1) as in
terpreted in re-vised Interpretative Bulletin No, 9, See, also, the rc-

.̂, cently decided case of I^pasB v, Fyyanid Motor Freight Corp,,j. 152 F, (2d) 
-• 619 (C.C.A, 2), noT; pending in the United States Suprene Goxipt, Thus, if 
in a given situation one employee is engaged in unloading produce frcE 
the freight'car and placing it on the tailboard of the truck, while sm
other employee is charged with the responsibility for the- actual disposi-

,. tion, of tho goods on the truck, the latter employee would clearly be on-. 
'gaged in exenpt activities, v/hcreas the former would be engaged in the' |,:-,, 
performance of nonexempt work, ,; ' 

••.V?flW*-s ..*;'.„'• M . i -y - • "t (.'J- . 4IR--.'- - y - n - : . •• . • . . A' 
•f"* . -̂  . ,, ' • ^ f ' t ^ ^ . l»i9J.ii»_. .. ̂.. ̂  . . ' k i ŷ' 

cyrrKiP^* Is driving the t ruck , loadedj"'-back''to'the''Tvarehouse 
4---».»,4#-- .,,.i:,i,undor....IWJ?--̂  . •, ,,,,-,.• - , . - - •-.--•,, .-/f- •-:,.--.li; 
- ;„̂ -̂,J/l?;,.-,, .,, *«iv' -y-tfi viK**''•>-•-'&*'*̂ i,«»- f^*.y ' ' . ,.:f-milly yf*,.a'..̂ t̂ : ^ y •ii,y-%i,.i ;-. V-* •-"̂  *-•'»'- •....̂ ..•w-m,-̂  y • •yy- - - - - . - - -y t . , ^ . -^ , -* - -y-yy 

It. ..., 

No. 1. 
Tes, if goods have extrastate origin, Sco ans\7er to question 

•* 4. It is assumed that unloading the truck under any,.', A.. ,|,., -, 
circurastances is not under ICC as it does net affect f 

' safe-ty of operations. A; 
**• .i- *-'• • - ' ' . • . i 

f̂!r*#ij?»'|-'''-" -̂  • ' " ' ' •'' - ' 2 - "A'-' •,'-'• . ;,' 

vi-..̂ _fti. .t.VA^..lt~JAV,^ rA:fcU.i^... . .VM.. , a ^ & k ^ i L m J S ^ ^ . . 

file:///7allc


licnorandum to George H, Foley . . . • ^ • . • - -Page 3 
, •• - . , . - • y- -- .- • : ' f - . 

•Yes, See pre-vious references and citations, ,is.*.̂  A r-; ;̂;, • r•̂ • A A A 

" • . •. 5. Thp,:feane procedure-, except that instead of be.ing 
'*' • brought back to the warehouse, the goods aftor being 

loaded on the tr.uck are delivered directly to custo
mers in Massachusetts, v/ithout any further steps at ,. , ;• 
'the ¥/arehouse, ' ••; 

y'nist'u'. :-y,,...; • - - ' , • ' ' 

: A driver engaged in -fcranspoitittg suoh produce from'the freight 
' !,j yards diroctly to customers in fe.3sachusetts would be regarded as being 
yengaged in an exempt activity under section 13(b)(1), if, as appears like-
" -ly, such ha-uling constitutes part of a single continuous trip in inter
state conmerce and thiero exists within the raeaning of the Jacksonville 
Paper Co. decision a practical continuity of movement of goods in conm.crco 
from the point of origin to,the customers situated in Massachusetts, I 
assumeJ of course, that the produce comes from outside the State, 

. . ' M U A ' tk *' " ̂» The-same procedure, except that -the goods are do- • (;:: 
i p ,̂  i, livered:directly to custoners ou-tsido Ifessachusetts,.. . .y. .' 

.y / , • • • • ' >-:,;' -:i-i 2,' •?.-"iSt^.-Jlfc','' ^ '. -, ,'•-

The dri-ving would be exempt regardless,,of. .whether the goods -A' /. 
„have an intrastate or extrastate origin, since the deliveries require 
trans fK'rtation in interstate commerce to custoners located outside the ; 

•,rState of Massachusetts, , •• , ,,,, 
:, s • . ' ', > ' ' • ' • '• ' ' * -A-''*' ",.„.• •' - ','' 

7, The sane procedure, except that the goods arc de
livered some to custoners in Massachusetts and some , ,,' 

yyApy.'i.y.-..i^^ to customers in Conne cticirfc, - A - ' i ' -
'• -il'-SSi'if •..•r.~,;,^''5if-i'*i ' , • ' •' ' '•' ' ' -• 

r • • Here again you ask -that I "disregard the factor of rapidity of 
- -turnover, which is prcsunably present in the case'of fresh produce," The - ' 
-answer to this question is, I believe, contained in Legal Field Letter No,^, ', . 
100, pages 1-3J Ko.^lOOj page 6; and Legal Field Letter No,- 97, page 3, 

P y 

8, 4 truck starts at the v/arohouse, puts on part of its load 
thero, proceeds to the freight yards, puts on the balance of 

/•/• ^'' ' its lodd directly from -Che freight cars, and -fchen deli-vers 'i 
localHy, • ,:>'••-,:•,.• '••,•'-. - ••-• . ••': ••-•-'••'--i i -• • -^ -^ .y -yr , ,|,i=y ^ - , y ,, 

^ "̂ , ' ,., " - ' A ' • - . . " , : , , . ' • . . , •" 

9. A truck starts from the warehouse, drives to the yards, 
returns to the v/arehouso v/ith part of load, puts on rest at 
warehouse fron floor or vault, and delivers tc customers 

• locally. 

You ask that I assume in connection wi'fch theso questions and 
questions Nos, 10 and 11 that the goods picked up at the warehouse "had 
cone to rest on or before arrival at the v/arehouse," I shall also as
sume that the goods picked up at the freight yards have an extrastate 
origin. If, as tested by the principles laid down in the Jacksonvillo 
Paper Co. case, any portion of tho load is moving in interstate con
merce after the truck leaves the v/arohouse, the entire trip ('which-appears 
to be a sing^le trip rathor than a series of trips) will be regarded as in-
tersta-fce in character and tho driving of the truck under such circumstances 
would bo regarded as exenpt. See .the legal field letter references con
tained in the answer to question No, 7; cf, answer to question No, 5, 

- 3 (04691) 



'•' ib--^'% *,•(•* •";'''••*%?•',• S'JC' ' ' ' • ' , 
--yi Memorandum to George H, Foley ' * ""' Page 4 

:' 10, Truck takes on full load at freight yards, re-
•'-' turns to v/arehouse, iinloads part cf load, puts on_ 

other itens fron floor and delivers locally, * ' > 

' This situation appears distinguishable fron that presented in 
questions 8 and 9 'above in that here the trip to and fron the freight 
yards serves a dual purposo — (l) to pick up goods at the freight yards 
for delivery to the v/arehouse and (2) to pick up goods at the warehouse 
for delivery locally (along with that portion of the extrastate goods 
not unloaded at the warehouse,) Under such circumstances, it -i,7ould seen 
that the trip fron tho v/arehouse to the freight yards and retin̂ n consti
tutes one trip while the subsequent movener̂ t fron the warehouse to local 
customers probably marks the beginning of a new trip. If so, the driving 
of the -truck from the v/arehouse to .the freight yards and back to the ware
house v/culd appear to be exenpt (soe ansv/ors to questions No, 1 and 3 

' above) under section 13(b)(1), IJhether the driving of the truck from -fche 
warehouse to local customers, under the described circunstances, is like-
T/ise exenpt depends, of course, on whether that portion of the load picked 
up at the freight yards (other than that which is imloaded at the ware
house) is in interstate conmerce under the principles expressed in -fche 
Jacksonville Paper Gp^ case. If such g-oods are still in coi.-inerce, the 
entire trip - involving the naking of local deliveries from a nixed load 
consisting of goods being transported in commerce and goods -./hich have 
previously cone to rest within the State — would be deened exenpt -under 
section 13(b)(1), See Legal Field Letter No, 100, pages 1-^, and No, 100, 
pages 6-8, 

11. Truck nakes all day trip with principal stops Greenville, 
; ,̂  . Massachusetts & Brattleboro, and »Ihite R.iver Junction, 'Ver

nont, It is loaded at start v/ith items destined for.all 
, " three points, as well as other points in Massachusetts, Would 

<^ '•* the tine spent driving to points in B-feissachusetts or in load-
' '- ing items destined for delivery in Bilassachusetts be subject 
- *» ''''̂  ^'^^ jurisdiction as v/ell as the tine actually spent driv-

m & l a ^ i ing outside the state? 
.,, 1.- • - . •" • '• " • • • , . 

Sec Legal Field Lotters No, 100, pago ̂  No, 100, .prigo 1; and 
No, 97, page 3, . -' , A •; ' • '" P- ^ " - ' ^ J y t - P p r - ' -f"„'AA 

I an returning hcrewi-fch -fche regional correspondence which accom.-
panied your nenorandun, 

i iH^-"-mari&Mm^j^ p t m ^ y r t : " 

*• • y ,. • , ' • " ' , , . , ** . , . • , . " • • ' » , ' " - . P' ',', 

y inf- r " •• • •- • -•" • ' • - , . . - « . , : , , , - , , ^^-^^ J. .- - i - , 

,' my'y ,...,• .,„ ' :. •„,„. • ..;,,. ,,:.. - ,..; ,, • -• • ,, i»»0« ^s t -At f i ip ; •• 
. 'mm'y^X*.^iM^t-.^^mmycm^(M$-fPL'fii- ' ' y»- iyya'.i i.pP:a.' i': 

,'-"• ' '"' "' ' •' yy-^' 4dLb.f.BfLf''':.miA ' 
• , „..,,̂  ,̂  # ' » jj*:ii: •«.i«wtt*5; 

:-**wte|- «!• »lr!,'«. 'Si hmi' 'i-̂ M '•%^ mii$*^' V^ '̂ •̂sm _^^p-
Attachments "" " . ' - . ••' ^^^ 

_,..., . "• _ - •' - ^ ::..,yA.AP - * , « * * ' - • 

SA?K. ,:'«''«sl»fW-:3l»«t,'-swi* lo--;,. '•'' ' -• ' " -ipflu _^«!4api>P 
mm^i%ii • ,>^'-*<#*iiX"-" '"'Pii' '• ' ̂  ^'' . . . •••"•5t'od f.''•",' 

/ ' y d i . p i . i y y : " y - ^ " -. ~ ' • , 3 i - * ' - ' 
^ '• .;-'--:',:A- -•,-•„'•,: -,_ .̂, P i (04691) 
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' A ; . ^ - - - - > 26 CD 601 

. - ' . / P : ' ' ^ 26 CC 
sy •y . ' i y 26 CD 402,521 

p y P y - ' , 5 2 4 
.,; y b ' i ' b . , . . p •:,:,-„;', :,,,:•,. - - ,525 

"^^Z b r y ^ ^f*'^'"' ". SOL:ERG:YS 

' '"Z^i ' ' iPyyi ,..;,, May 6, 1^46-'•:^- '.' 
x y . "1 , : ' •,, , •, •y.tii •.,:- ^ . ; . - _ . , 

--' ^ ••,-;•>'.•,!; ;,'î  -̂ yyy^ :.- '• i.y, iP ' -̂., '. .pP i 
, • • '-:'•'< • t » , ? • • • ; • % : :^.A^, • ; -

Lenuel H, Davis, Regional Attorney 
• Richmond, Virginia 

Harold C,' Nys-fcTon ; ^ ' ' ' 1 "̂ -t 
Chief, liifagc-Hbiir ^.Section ' 

^Federal Lithogi-'dpii''Conpany 
, '"Vifashington, D.C!,' 
' F i l e N o , ' M i 7 ' ". , ,' ' !• 

byivr t -y . ••.'•: . .A ' ;.'-i>,... •• -̂  . . , 

,,. A; This will reply to your-nenor?mdun of Juno 13, 1945 transnit-
A' ting the subject file in which you inquire v/hether preniun conpensation 
.paid for night contract work'to different groups of subject's enployees 
'constitutes extra conpensation creditable — in whole or in part — 
against the overtine required to be paid -under the IValsh-Hoalcy and Fair 
Labor Standards Acts, Since yo-ur inquiry raised questions analogous to 
-fchoSe involved in severa.1 cases concerning stevedores (now in litigation), 

'"'our reply was heccssariljT- delayed pending consideration of this natter 
both by this office and by the Solicitor's Office in» Washington, 

'.''" %ib file'indicates that 'bcginnihg with July 1942, subject firn 
has been reprcd-ucirig bocfe, pamphlets, orders, releases, etc,, for the Gov-

" erhnent Printing Office, Certain of the Governnent contracts call for 
1 -̂rhat is known as "overnight" service. The GPO sends up the orders to be 
'printed each night, and tho firn is rcquirod to have such orders con-
• pleted by 8 a.in, the follovring day. The inspector's narrative report in 

A tlie file states'-fchat the enployer hand-picked several of his best enploy
ees to perfom "fchis night v/ork, SO.T̂IO' v/ere to v/ork' only at nightj sone 
x7ero to'work on other work during the day and to work for a whilo at 

: night on these con-fcractsj still others were to alternate on the day shift 
''' for a while and then on the rJLght shift for a while. The inspector sta-fces 

that subject firn "set up night rates cf approxinate 1̂ ' 1^ tines the regu
lar day rates' for nost of the enployees, Sone rates vicre set up at double 

' tine', Sone a-t« slightly less than tino and one-half others at slightly 
more than tine and one-half. The enployer explained that' he had set up 
these ra-fces this way to eliminate bo'okkeoping' as he figures that he v/as 
paying all enployees working at tho night rate at least tine and ono-half 
the-employee's regular rate of p a y — the day rate," • .'" " 

"A •'• '• ' The itispoctbr considered the company in violation, -stating: 
'• "-*--** these'rates wete paid for all hours worked regardless of who-fchor 

or not -they v/ero overtine hours-and therefore became the enployees' regu
lar rate of pay for work pcrf-orned et night," The filo further reveals 
"tha-tx scEie employees'- night rates started at 8 p.̂ n,, some at 9 p.m,, scne 
at 10 p.m,, some at 11 p,n', and sone at 12 p,n, Centain of the inforr.:ation 
contained in the file indicates that -this preniun conponsation is paid only 
for work pcrforned at night on GPO contracts although^ elsewhere in -fcho filo 
it is suggested that, with respect to regular night-shift employees, pre
miun conpensation is paid 'regardless of the character of "the work perforned 
at night, ' '''-"•- - ': '- .,'•..'' '-.••';•, • -.-. 

.• ' . • t • • • • • • '•' t • ' • 

••'' • ' - According to your nbnorandup of Juno 13 and Regional Director 
Cole's memorandum of Juno 2, 1945, the conpany's wage differential plan 
• consists of paying eraployees v/ho have already worked on the day shift 

' "^'^'^^ • , • ' " ^ " A . • (04691) 
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5 ^ ^ double t ime for a l l n igh t work performed! T^bSe employees wh'o'have no t 
fea* worked on t h e day s h i f t , but v/ho work on the n igh t s h i f t only , a re paid 
* * * t h e r e g u l a r d a y - s h i f t r a t e p lus an a d d i t i o n a l h a l f t ime fo r a l l hours 

worked on t h e n igh t s h i f t . These r a t e s , you s t a t e , are" paid ^'for work 
perforlried a t ' n i g h t r e g a r d l e s s of t h e number of hours ^vorked dur ing the 
week.." You do n o t exp la in t h e b a s i s on v/hich i t a p p e a r s , as t h e f i l e 
i n d i c a t e s , ' t l i a t ' c e r t a i n of t h e d a y - s h i f t employees r ece ive only an a d d i 
t i o n a l h a l f t i n e for v/ork performed a t n i g h t , a l though i t may be t h a t 
double t ime i s paid such employoes for v/ork on t h e n i g h t s h i f t ' only T;hen 
such T/ork i s performed on GPO c o n t r a c t s . See , for example, t h e p a y - r o l l 
t r a n s c r i p t i o n s ,of Roberb ''»7athen. See, a l s o , t he employee s ta tements of 
' o i i n I^er chant and l^&x' Guervitz, i n t h e ' f i l e . I t i s your op in ion , and. t h a t 

•'of Regional D i r e c t o r ' C o l e , t h a t overtime v i o l a t i o n s of bo th the l /alsh-Healey 
and F a i r Lab or Standards . A.6ts' have occurred during 'weeks i n v/hich more t h a n 

,40 Rbur's were v/orked on ore"or both s h i f t s and dur ing . 24-hour per iods v/here 
'*-mc5re "than 8 hours t/ere. \7orkqd. Thus, Rogional D i r e c t o r Colo po in t s out 

. ,- - th i t , i f ari' employeo v/orks. on a n i g h t s h i f t on ly , ho -i-n.11 reco ivo tho r e g u l a r 
««%* d a y - s h i f t r a t e p lus an a d d i t i o n a l h a l f t i n o , r oga rd l e s s of -v/hether hq̂  v/orks 

20 ' 'hours , 35 h o u r s , or 80 hours i n tho v/eok. ,« ŝ.i«r'.:''»i "•s.Jsf 

After reyiev/ing sub joc t f i l o , we a re of the opinion t h a t tho 
• premiiam'rates paid t o r e g u l a r n i g h t - s h i f t emploj-ees fo r n i g h t - s h i f t v/orlc 

b o n s t i t u t e h ighe r s t r a i g h t - ^ i m e r a t e s of pay , r a t h o r t h a n overtirae compensa
t i o n c r e d i t a b l e a g a i n s t t h e ovortimo r equ i r ed t o bo paid under the 1/alsh-

" Healey and F a i r Labor Standards A c t s . Seo, i n t h i s connec t ion , t h e ' o p i n i o n 
.expressed i n F i e ld Opera t ions 3u l lo - t in , Vo l . 'Vll, I'lc. 12 , pages 207,208. 

•• ' ' Insofar as the r o g u l a r n i g h t - s h i f t cSnplo^'ocs aro concerned irrho, in gonora l , 
A*' rocoivo timo and ono-half tho d a y - s h i f t r a t o for a l l v/ork por formed a t n i g h t ) , 

i t .seems c l e a r t h a t such com.po'nsation r e p r e s e n t s merely a h ighor r a t e of 
pay for tho moro onerous work performed a t n i g h t . Sinco such an enployoe 

.y^ i s paid a t t h o promium r a t e r e g a r d l e s s of t h e number of hours.v/orkbd dur ing 
:"*"'• t h e v/cek, and sincd t h e hours v/orkod a t n i g h t by sup.h an enployoe ropreson t s 

' ' h i s normal v/orking h o u r s , v.'C do not porcoivo any 'bas i s , f o r ' h o l d i n g t b a t 
"'*'' ''such premium pay c o n s t i t u t e s oVortimo componsation.. .See, i n t h i s connec t ion , 

iJulia O'T.oolo's s tatomont i n tho f i l e v/hich s t a t e s -fchat she bog insv /ork a t 
12 midnight and v/orks u n t i l 8 a.m.'j i s nov/'paid 90 conts por hourj t h a t 

• \ . g i r l s v/orking on tho n i g h t s h i f t aro paid a t a , h i g h e r r a t e t han those v/ork-
•''̂  in'g on tho day s h i f t ; and t h a t " i t v/as no t my undorsto.nding t h a t this^ v/as 

an ovortimc r a t e but I v/as t o l d t h a t t h i s v/ould bo equ iva len t t o o v o r t i n o . " 
Sco, a l s o , t h e em.ployco statomont of George Huramor. Cf» Roger A, Doyle ' s 
p a y - r o l l rocords i n d i c a t i n g t h a t he v/as paid a t t h e n l g h t - g h i f t . ra te of v3 
an hour , r c g a r d l o s s of "tho f a c t t h a t dur ing given. wp.rla/o.o.ks ho porfor:'iicd 

' n o v/ork a t a l l dur ing the -day; . a l so , .E. .A, Gayer.'s s ta tement and p a y - r o l l 
t rcms c r i p t ions i n d i c a t i n g -tfhat during tho v/ocks ending Ju ly 10, 17, 24, 31 

._ amd August 7 , 1942, ho "was pa id .at' t h e f l a t r a t o cf ,v2 an,hour, for a 6 0 -
P 'P ' hour v/ock, a l though hc_ d id ' r io t perform any v/ork. a t a l l on. the' day s h i f t 

-̂ " " dur ing such weeks,. '' •,"';• _\ '. ^ ., ,̂  ..' ^ •':-, ^mairs^^^. •t^y.iymiit 

m,(^ 
***.** ' , . . A l i k e cpriclusion appoars v/arrantcd w i th rospoct t o the, day-., . 
' s h i f t omployeos v/ho a re paid s i n i l a r promium r a t e s for v/orlc porformod on 
tho n i g h t s h i f t . IJliilo, i n the norraal c a so , the paymont of a 'promura r a t o 
for n i g h t v/prlc t p .one who .has a l so , performed, .day -vTOrlc -durixig. t h a t day i s 
evidence t h a t ' t h e prcmi.'ui'd,'..is pvcr t i rdo , ,a ' -d i f foront . - resu l t , ob ta ins .-hero- b o -
caus.o i t a p p e a r s t h a t , the'"'pro'iniiim oontpohsation v/ourd.Jaavo boon.paid, .oven 
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in the absence of tho perfornancc of day v/ork by the enployoe on that 
day. S e e , in this connection, Floyd S^ Schrider's statement and pay
roll transcriptions in the file, . ,> . . , 

V/ith respect to the regular day-shift employees v/ho receive 
double tine at night, wo do not believe tho facts arc sufficiently clear, 
in the present state of the file, to enable us to definitely detorminc 
whether all or only part of that double time conpensation ccnstitutes 
straight-tine- pay under tho Acts, In our opinion, the facts on this 
point should be further developed along the lines indicated beloi/, Tho 
double tine would be considered straight-tine conpensation if it is paid 
solely 'because the employee is enployed on GPO v/ork and not because he 
had previously perforned day work that sane day. In this ccnnection it 
would be ir:portant to ascertain v/hcther an employee who works only at 
night on a given day is paid double tirx; when working on GPO jobs and 
tine and one-half when working on non-GPO jobs* Similarly, it would be 
significant to ascertain -//hether an enployco nho has perforned v/crk dur
ing the day and is asked to work at night on non-GPO jobs that sane day 
is paid double tine or tine and onc-haif, also, the rate paid under -fche 
saxic circtmstanccs \/hen he is employed on GPO v/ork,-

The subjoct file is returned hcrev/i-fch. ",. * '"V;"̂ ,̂ ^ 

' . , - --i.'i.-'... 
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„ A'' Reference is 'made to former Dirs„'.tpr D i l l e ' s memorandiim t o Tr:.s 
r e g a r d i n g the subjeot /Ji-ltt-sr. ' I i i ' h i s 'meiriOranduTi ISr. D i i l ^ s t a t e s tha t the 
Di-visions ' i n spec t ion .e.xperiein'ce h*s developed,:-! p r a c t i c e uirider .v/tiich, i n 
spec to r s f r equen t ly t ake ercployers* r scor j i s , to t he Divis io tns l^pff ices for 
i n t e n s i v e ch6okiiig and t?'-.inscribiri.ir dur ing the couri^e. of in. 'spections. Ho 
•further s t a t e s t h a t i t h,is coir.^ t o h i s atter-tic:;! t h a t in on^, .^as-s whore 
t h i s v/as don'b t h e ' c i ro ' c i t o-ourt di.^misseci t he Government 's-appeal from a 
d i s t r i c t oourt order whidli siippresse-l a l l r eco rda , photQstats,- , ,copie3, or 
ii-ifornaoion secured -cherefrcn, -in any procevsdir:.^ of anj-' kind . igainst de 
fendant , and decre.-:;d retv;rri of d-̂ 'ca -̂ :;o de.fendan-t'.;by :pffi.c.er,s and .-igerits 
o f ' t h e Divis ion (Unlted"'St-at&3 v . Rosenv/asser, dba P e r f e c t Garnient Co. , 
C.C.A, '3, November ?.!, I'j'y-.'),' libr. D i l l e roqu-^.^ted t o be in fomod as to 
the b a s i s for t h e iov/sr c o u r t ' s ordc-r, and a l so inqu i red -whether the 
oourt considered tho ac t of t ak ing t he records unl'.'o.Tfal ijndor any condi
t i o n s or whether t he ro -was s-one fl-'Vi-/ in the i n s p e c t o r ' s technique v/i-iioh 
should be avoided. 

The dec i s ion of t h e C i r c u i t Court of Appcils in 'Che Rosienvrassor 
ca se , v/hich i s r epor t ed in 145 F. (2d) 1015, does no t conta in any d i s 
cussion •I'.-ith regard t o tho problon -prosentod by you. The court aiiiplj,' 
he ld th:.-.t t he order of t.ho d i s t r i c t cour t suppress ing t he evidonco vras -on 
i n t e r l o c u t o r y order and V/T'.S t he ro fo ro no t a p p e a l a b l e . Accordin.gly i t 
dismissed t h s appe-al -iTithcut .any d i scuss ion v/ith rogard to tho mer i t s of 
the c a s e . Since the dec i s ion of the lov/er court i^ no t o f f i c i a l l y repor tod 
and v/e d id no t have a copy of tho dec i s ion 'Jivaila'Dio h e r e , wo co2;i."uiiicated 
v/ith t h e Assist.on-c S o l i c i t o r in Chargo of L i t i g a t i o n t o a s c e r t a i n the 'basis 
of t he lov/er c o u r t ' s ho ld ing . 1-/c liave roceiv-sd a r.^ply from Assistcuit 
S o l i c i t o r Babe' g iv ing us some cf th.; back..^rour.d cf t he Ros-aiwassor ca se , 
v/hich W3 b e l i e v e vri l l be of a s s i s t a n c e t a you in connectior. v.dth the „ --
problem prc-jsentsd, - • - :,, 

I t - appoars t h a t in the course of -on in spec t ion --Df -bhe-Perfect 
Garment Conpany, tho i n s p e c t o r asked for fne oomprAny's books, -.vhioh-v/ere 
made a v a i l a b l e without q u e s t i o n . Tho inspec to r then reques ted permission 
t o t ake t he r e c o r d s - t o t he D i v i s i o n s ' o f f i ce for t h s purpose of photo
s t a t i n g , in order t o sav-j tho timo of t ra -nscr ib ing them, and promised t o 
r e t u r n t he records promptly. This p,-irni3sicn v.'as a l so given, and a f t u r 
the p 'notosta ts had beon m.'ide, t he comp,:\riy's roaordii woro r e t u r n e d . At 
the f i r s t t r i a l of t he case (v/hich involved a cririiinal p rosecu t ion ) tho 
p h o t o s t a t s v/ore admit ted in evidence , ;-ind t'he dofondant v.ras convic ted . 
Subsequently t h e dcfcnd:ait made a motion for a n.-jw t r i a l , and t h i s a c t i o n 
-was grionted, Tho infor.niation v-'as thon d ismissed , and a nov/ information 

y^:. .yyy,. ' i --^„ • ;• -, , . - — o — ..,, • "v . 
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. against the conpany vas filed. Ponding trial cf the new infornation, a 
motion v/as made to suppress the ovidence obtained by an examination of 
the defendant's books, on the ground that it had been secured v/ithout a 
search v/arrant, and that the Act does not a-athorize use of s.uch documents 
in criminal prosecutions. The theory of tho court .in sustaining this mo
tion -".vas that the Administrator might ex,amino an employer's records only 
by use of the subpoena authorized by sections 3 and 11 of the Fair Labor 
Standards Act, .and since the provisions of sections 9 and 10 of the Federal 
Trade Commission Act are made applicable'to a subpoena issuod by the Ad-
ministrotor, the obtaining of the evidence v/itho-at a subpoena deprived a 
person of the immunity granted by the Trade Comiuission Act, 

. It is tho view of the Solicitor's Office that the decision of 
the district court is* unsupported by logic or authority and that whero 
ono voluntarily m.akcs his records .available to coi inspector, there has 
been no illegal search or seizure and no question of immunity is involved 
(Sherv/in v. United States, 268 U.S. 339). i-lor does there appear to be 
any justification for tho holding that the subpoena procedure affords the 
only mannor in v/hioh tho Administrator may inspect an Gmployor's records, 
T/'ilhile it may be that an individual testifying or producing re-3ords in 
obsdionce to a subpoena issued by the Administrator, obtains irrmunity by 
virtue of soction 9 of the Trade Commission Act, it does not follcv/ that , . 
immunity results v/hcn a porson voluntarily mako,3 his records available 
for inspection (Sherwin v. United St.ates, supra). 

" • Apart from the quostion of immunity under section 9 of the 
Trade Commission Act, it i.s the viov/ of the. Solicitor' s Office that the 
constitutional privilege ag,ainst self-incrimination and illegal coaroh 
and seizure does not prevent a defendant fr.om being compelled to produce 
records v/hich are required by lav/ to be kept, oven though tho rocords r-ay 
contain evidence v/hich incriminates him. The courts have held that the 
constitutional privilege against solf-incrimination does not include records 
required to be kept in order that information may be obtained of trans
actions v/hich are a'ppropriatn subjects of Govorhmen't'a'l regulation, as 
such records are quasi-pqblic documents and are not for the individual's -'' 
private use, i P " i-i'-• • y P . / • '- •, P-a-i/'- '^i-y'-PPi.Ap •i'P'''-" •'• y- ' '2 '" ' : ;- • '• 

"''':' ' ' Tho Assistant. Solicitor in Charge of Litigation advises that ; 
he does not believe that thero is anything in the Ros-enivasser case v/hich 
requires any radical change in the presen-t instructions tc-inspectors. 

.-*• ' .-;.-- . . . .- ; ,- - •-: t ' ^ ' - . : - •.''. . , • y ,̂ .-'*•.',/'•J •--.---••" -J- • -
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^Pi-i, , l .P 'P ' - - ' i 'iy,:,.p,..P'yPb-y:-^'y:-yi..t-.."yL '. ^ i P'-^'.y i •'••b i l -y-P*' ' - , i ' . • " • • ''• -' '.' 
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AIR HAIL 21 AC 205,10 21 AC 409,521 
. ;•; = = = = 205.250 , 4 0 9 . 4 2 1 1 

A. A. Caghan, Regional At to rney ,•'- 205.251 21 B'J 405,3 
Cleveland, Ohio -. - 205.27 403,2433. 

, -s-ijc,iii^ 'lt''iiJiir î-.'i- if-b'.^ ts-/4̂  * i o?<av.?.i?mj«>i2_ o4>- a;> «Mfo9& 414.9-5'^'-'**- 403,1 
Karold C. TT-ystrom -'y^ , 3̂o*S aotft iio*, ,i.ir^ Jiuii '̂-'l*- i0d •~A sic"-.. 
Chief, Wage-Hour Sect ion vii4 f̂} -%^Q^^ ^.,if . ̂ ?^l^.»^..««t*? l/ .Alr 'Sv -A 

• •'-,<'|;.TC: 'i^.l.ym%. 6*-'io<0i>im> »,CI»l«aw'*«ts"!W *»«*^''*' • SOLiERG:I«[FS '̂;-•••-•-,-• •' 
.j,''"'fev .do koquet Co. hirU, 'Q aumltrff^i^-'*;A -̂ Otl̂ OJiiv'*,." -••• *•'*-''•-.'v̂  . 

.U*f Nahma^ Michigan iiiOi:iti...c T ^ t c r l s i v o t ^ ui« «-, May 24, 1946 ^•^•'^'^^^^^ 

JC -....-*4^--. ~ac»of :';-•« i,̂ '-:̂ c'»fi.J-to i:*/ic.*,t--»v cd i Ho 3«i.3l/-'*»:?v •-.•.-?? ,«-iO-A-^i^^^:-!?^ , 
««J^i noi«.e,te^c-a''u»t'i!i'-c-H»-i£d-fci.-:>i»fl;^ V^ilajm^' vrii '̂ '̂  ,m>at^. 

- • • ' J • ' • • • 

Reference is ma'de to forTrior Re"g"ionaI Attorney Re2/nard's memorandum 
of August 2, 1945,•transmitting a copy of his memorandum tc former Regional 
Director Kingston under t'he same date, concerning coverage 'cvcid exemption 

'jy of various enterprises operated ''oy subject coviipony in the tov.'n of Nahma, 
Michigan. Subject company, it appears, cwns the entire, comraunity of I-Tahma 

•y.l', V/herein it operates a hotel, a g-eneral store, a 'nospitt.;!, a club house cjid 
^^ a rooming and boarding house. At some distance ncrth of Nahma, the firm 

operates o. sav/mill and several lumber camps. Mr, Reynard requosted con-
•>,. firmo.tion of the vie-ws expressed in his memorandu::i to !-.!r. Kingston, parti-
'* cular ly in respect to thj .boarding -and ro.-r̂ ming hcuse opor.ated by subject 

firn. 
-•• ; rp,;:.}"̂ ;, :aru. tci;-- '-

As you Imov/, in the case of mainteaanco, repair or operation of 
mill villages, t>ie Divisions have taken n o position -with respect to the 
applicability of -the Fair Labor Standards Act to employeos engaged ex
clusively in activities such as tho maintenance or repair of compL-aiy houses 
(Legal Fiold Letter llo. 6 7 , page 13; I "lYage-Hour Code 3 C 2 6 ) , the recon-

-̂, struction of a conpany rooming .and boarding house (Legal Fiold Letter 3Jo. 8 7 , 
page 3 6 ) , the collection of garbage, etc., as disfinguished from activities 

'e'y-c H. or services carried on ir. connoctior. v/ith -the plant cr plcvnt facilitios. 
See, however, I-/iartin Suarez et al. v. Asscciation ivzucarora Coop. Lafayette, 
decided June 8, 1S43, in which the District Ccurt of the United States'for 

. tho District of Puerto Rico held that employoos en.gaged in the J.iaintpnance 
and repair of dv/elling houses ov/ned and operated by sugar mills for tho 
uso of their cn.ployees are necessary to the production of sugar, v,^ich 
moves in interstato commerce, and are, therefore, ccvered by tho Act. Cf, 
situation # 3 discussed in Legal Field Letter N o . 6 7 , page 13; also Leg.al 
Field Letters No. 50, page 3, and Nc. 89, page 34, - ' - y - y -.*— -'-'Vri.-- • 

In the subject case, it appears that the hotel in question is 
operated in the soiTie mannor as any other hotel and that only a f-evr of its 
guests are company em.ployees. ¥o agroe v/ith l-'Ir, Re^/nard's conclusion, 
therefore, that "the hotel should be regarded as occupying the same status 
as any other hotel, and, if covored, is therefore exempted ijndcr soction 
13(a)(2)." Cf. Rivera v. Central Aguirre Sugar Co., (D.C.P.R.) 4 Labor 
Cases, paragrap'n 60,526. Sinilarly, if the general store in question 
handles groceries, provisions cvnd other mercha.ndise and is open to the 
general public, the establishment VTOUIU probablv be exenot under section 

y 13(a)(2). 

The viev/s set forth in M r , Reynard's memorcmdum concerning 
^ . subject's hospital and club houso do not appear to require any furthor 

comnient, - ":.'-,--• .'"*--"-•*'* , ., - - • 
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Memorandum t o A. A. Caghan ,_ _ P^-go 

• . , ¥ i t h r e s p e c t t o t h e company 's rooming and b o a r d i n g h-ouse, i t .ap
p e a r s t h a t - - a t t h e t i m e cf i n - ' spec t ion—such b o a r d i n g house had 25 r o g u l a r 
b o a r d e r s a l l of v/hom wero compDny emcio-yeoa. I t a p p e a r s , f u r t h e r , t h a t 

.appr .oxim^. te ly 80 p e r c e n t . e f i t s r e v e n u e v.cs d e r i v e d f r o a compiony e m p l c y e o s , 
•most , s f _ T/hon ha4_ t h e i r b o a r d b i l l s d e d u c t e d f r cm t h e i r wag.-js, Mercovor , 
conp?ny em.ployees were n o t c h a r g e d f o r s l e e p i n g acoomiaodat ions Aout v/ere 
c h a r g e d t h o f l a t s im of $ 1 . 2 0 p e r day f o r mea l s w h i c h , i t i s s t a t e d , " i s 
i n a c c o r d v / i t h s i m i l a r c h a r g e s made '--.t loggin.;;: camps i n th:-j ar;- ;a," In 
vi^ew of t h e s e f a c t s , i t v/ould seem c l e a r t h a t t h o rooming raid boardA-ig • 
house i n q u e s t i o n i s n o t t h o u s u a l t y p e of . independent h o t e l or b e a r d i n g 
h o u s e b u t i s , r a t h e r , m e r e l y a pl-^rit f a c i l i t y oper . i t ; id a s p a r t of an 
" i n t e g r a t e d e f f o r t " f o r t h e p r o d u c t i o n of gocds f o r cc/rmeroo, Ar-riour j:: Cc , 
V, Yfontock, 323 U . S . 126 ; Hanson v , L a g o r s t r c m , 133 F , (2d) 120 ( 0 , 0 , A * 8 ) ; , 
Vfomuck V. C o n s o l i d a t e d Tiii±)er C o . , 1 3 2 " F , (2d) 101 ( C C A . 3 ) ; B i c o n i o v , 
Campbel l C o . , 7 m g e Hour R e p t . 7 4 5 , a f f i r ^ iod 8 liiAgo Hour R e p t , 58S , c e r t , 
d e n . S Tags Hour R e p t . 244 ; and H a s i k v . G 3 n a r a l Motors C o r p . , S 'v'/age Hour 
R e p t . 6 5 2 . S e e , i n t h i s c o n n e c t i o n , Le.gal ?i . : j ld Lo~cters N o . 106 , page 1 ; 
No. 104 , page 3 ; No, 104 , page 6 , in t h i s c c n n e c t i c n , i t may bo n f t e d a l s o 
t h a t t 'ne f u r n i s h i n g c f board -rjad l o d g i n g t o s u b j e c t ' s em.ployees cy fhu o.ni-
p i o y e e s engaged in o p e r a t i n g t h e rcomirig said b o a r d i n g h c u s e i s , u n d e r th-j 
s t a t u t e , an a c t i v i t y ccmxparable t o -chat engaged i n by a p a y r i a s t e r , s i n c e 
t h e r e a s o n a b l e co.3t of boa rd and li-.dgiiig c u s t o m a r i l y f v i m i s h e d 'oy th-;; S'TI-
p l o y e r t o h i s empi-oyees i s , a s you Icnov/, e x p r e s s l y s t -a tod by soet i -on 3(m) 
of t h e Ac t t o c o n s t i t u t e v/ixgos. As you Icncv/, a p a y m a s t e r -.vould, undor t h e 
p r i n o i p l o o oxpres. ' iod i n L e g a l F i e l d L e t t e r N o . 5 7 , pa.ge 4 1 , c l e a r l y b,-j c o n 
s i d e r e d a s engaged i n a c o v e r e d a c t i v i t y . 

I t i s my o p i n i o n , f n o r e f o r e , t h a t I ' r . Re^Txard v/as c o r r e c t in 
c o n c l u d i n g t h a t omployecs e-ngagod i n t h e . . iperatior. of --juch roc /a ing and 
boa . rd ing he-use a r c , l i k e cookhouse 'j.-xd biij.I';houEo employees cf lo .gging 
cam.ps, engaged i n a p r o c e s s o r o c c u p a t i o n n e c o s s a r y t o t h o pr-r.-duction -of 
gocds f o r ccr.-jTiercs w i t h i n t h a me-:uaing of s e c t i o n 5 ( j ) of 'the ^ i c t . 

Moreove r , I a g r o e v.'ith Mr. FLjynard 's o p i n i o n t h a t t 'ao 3u 'Dj: ;c t '3 
rooming and b o a r d i n g lic-aso v/ould n e t appi..-ar t o q u a l i f y f o r oxer;..ption i;inder 
s e c t i o n 1 3 ( a ) ( 2 ) f o r t h e r e a s o n s s t a t e d i n i s a rag raph 40 of I n t e r p r o t a t i v e 
B u l l e t i n No , 6 ond i n Han, s G.n v . Lagorstrp .m iycid Homack v . C ens c l i d a t o d 
Timber C o . , s u p r a , Fu r the rm.o re , tAe f a c t t h a t some mei-A-iers yf t h e g e n o r a l 
p u b l i c , I T e . , h u n t e r s and t o u r i s t s , c e c a s i o n a l l y p a t r o n i z e t h e t-o-..rdirLg 
h o u s e v/ould n o t e n t i t l e t h e e s t a b l i s h m e n t t o t h e s o c b l c n 1 3 ( a ) ( 2 ) er.-emp-
t i o n v/here s-uch u s e i s m e r e l j / i n c i d e n t a l t o t h o main p u r o c s e of 'the- -ss-
t a b l i s h m e n t v/liich i s t o f u r n i s h food and l o d g i n g t o s u b j e c t ' s iogg. ing em
p l o y e e s . As p o i n t e d out i n Hr-jison v , Lagorstr-om, -".vliere 'iXi e s t a b l i s h i , i e n t 
i s mia in ta inod p r i m a r i l y f o r empluyees ongagod in p r - j d u c t i c n , t h e f a c t -bhat 
i t mz-.y i n c i d e n t a . l l y s e r v e sorae members cf t h e g- )nera l p u b l i o i s c f no c o n 
s e q u e n c e . S i m i l a r l y , i n t h e Womock c a s e , t h e f a c t t h a t t h o c o o k h o u s e , 
l o c a t e d i n t h e compcu'iy tov/n, -//as u s e l by so.:riO m.emAjors of t h e g e n e r a l p-abl ic 
d i d n o t remove i t s em^plGyees from t h e c o v e r a g e c-f t h o Act n o r v/r.s i t deemed 
t o j u s t i f y i t s exam-ption as a s o r v i c s establis]:-i:.iont ivhere i t s p r i m a r y 
p u r p o s e -vKis t o ser-ve emplcyees aiigaged in l o g g i n g t i m b e r . 3;3e a l s o Roland 
B l o c t r i c a l Go. v . 1 ' fcl l ing, 9 "wage Ilour R e p t . 89 ( U . S . S u p . C t . ) ; Mixrtino v . 
Michig.-an Y/iudov/ G l e a n i n g C o . , 9 Wage Hour R a p t , 111 ( U . S . S u p . C t , " ) ; tand 
Bo-a t a l l V. "tTall ing, 9 Yjago Hcur R o p t . 176 ( U . S . S u p . C t . ) . 
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Memorandum to A, A, Caghan ' • ... P--go 3 

.",.'•' Of course, if at some future time, chraiging conditions result in 
a larger portion of the establishment's revenue deriving from tourists, 
h'jnters or other transient trade, so that it may bo said that the principal 
and primary activity of the boarding house is tho furnishing of service 
to the general public (see Legal Field Letter No. 98, page l), the est-ab-
lisbaeq̂ t nyy then qualify for exempticn 'jndcr soction 13(a)(2), 
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AIR l&lilL 
• i , . 1 . 1 it 

Dorothy M.. 'kYilliamg 
Regional At t orr. .ey 
-San Fr.':-aicisoo, -Ca l i f cmia 

Harold C. Nystrcm 
Chiof, '.-/age-Hour Soction • 

Coverage of -nfelfixro emplcyeos 

.21 AC 20'5.10 
21 AC 205.250 
21 AC 205.251 
21 nC 205.27 
21 AC 404,95 
21 AC 509 

S0LtNC.H:EG 

May 27, 1946 

This v/ill reply tc your memorandui.-i in the subject in:;tter in which 
you inquire as to tho Divisions' prosent position in regard to ccvcrago 
of -vvelfare employoos omployod by the sugar industry in Ha-'wo.ii, You state 
that the duties of the welfn,re employees in question are concerned with 
tho recreational ajid other social activities of the sug-ar company's iTiill 
and fiold employoos and that nc services are perfcrmed by them for the 
general public. In this connection, you refer tc the son-io-wiiat conflicting 
opinions found in a lottor dated June 10, 1939, from Lir. Joseph Rauh, 
Chiof of tho Opini-;ns Section, tc the National Cash Rogister Comp.any, in 
v/hich coverage under tho Act wr.s assorted .-r.vor employeos ongagod in mjiin-
taining a recreation -pa.v'k adjoining subject's pri-̂ porty, and in a nem.orandum 
datod January 29, 1945, fron iir. LIurtha to you, in v/hich it v/as st:xtod 
tliat tho Divisions woro not prepared to t.ake a position in regard to cover-
ago of camp cloanors vrh-z maintain car^s housing sugar industr;/ employees, 

Tho Rauh opinion tc v/hich you refer v/as superseded on Novombor 7, 
194-0, in a letter from Lir, Rufus G. Poole, then Assistant Solicitor in 
Charge cf Opinions and Reviov/s, to tho sairie ccnpany, wherein it vras stated 
that "T/ith respoct to employees -•••/orking solely in the ̂ ^ecrcation^ park, 
the Divisicn is net prepared at this tivr.e to oxpross on opinion .as to 
v/hether such employoes are -vnthiu the coverage of the Act or not," In 
additicn, in an opini-on frcm. Rufus G, Poolo, Assistant Solicitor in Charge 
of Opini--ris end Review, tc A, A, Cohen, Regional Attorney, Clovaland, 
Ohio, dated October 30, 1941, it v/as stated t'nat— 

After having carefully re-examined the question of 
: , • . ;, •* status of employeos ongaged in furriishing rcorea-

- / : ' • ' • ' - tional facilities tc othor employees -who aro ongagod 
in producing gcods for commerce, v/e have concluded - .. . 

.' . that v/e are net presently prepared tc render a 
. .. '' definite opinion regarding the applicability of the 

Act to their emplcyment. 

The latter opinion vfent on to state that the statement on page 
39 cf the Opinions Manual in regard to coverage c-f such employ-eos (v/hich 
-was based upon the Rauh lettor -which you cited)" * * * goes too far, eoad 
is not nov/ to bo considored controlling," Soo, also, Rivera v. Central 
Aguirre Sugar Co,, 4 Labor Cases 60, 526 (April 21, 1941), wherein it v/as 
held that omployeos Vidio worked a.t a social club, a golf club, a svn.m:riing 
pool, and a hotel maintained by a sugar company are not engaged in coimaerco 
'or the production of goods for commerce, end, therefore, are not --/i/ithin 
the coverage of the Act, Cf, the "integrated effort" tost set forth in 
Armour & Co, v, Yfantock, 323 U,3, 125, 
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. Menorcoidun to Dorothy M. li'ifilliams . ..̂  , ,Rage 2 

,,' . , . A' In the absence of more detailed facts indicating the degree cf 
. rolatidnship betv/een the recreational activities in question -̂ nd- the pro-

•o. ducticai'cf gcods for commercs, therefore, the Divisions .are net prepared 
.a.t this tine to express an opinion as to the coverage 'cf such recreational 
or welfare emiployees, :_ 

• .'f^i'.'-fi.s.-^!^-.. ' ' 'i-' 'ii - i • . . - ' . ' . . • •• •mi^^i!M''H'xMy^y.,ttti • 
I A • • 1' ,' y ' - _ • _ • • • - . . ' " ' • . 
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a3'«...'l& r l :5 i U l l . ' i S K f i l m Z . „ ^ i - y ' % «*> «iil«S? rT:^t m t a i % us: a i . n i . . i i i 

. * : .stt.f ^jf,fitf*ia|.*li#l -J ^ - fi*,tfol^ji 1 . It,** ' '^' 

h r ,| 'r.1 -.t fe**--,3 *• p •«"*||i&#ic iy X ' i -" iw -sv^t'?^ • '' »d$ - m ^ ^ ' m ' t i m 
I ,*jp'%-y.m'^^^yit,^.s.$,r ŝ>t.C •%%^illj '*fp- ' t b- *i r.J - « . 4 . i | j 

'S''i : ..'. « *. ^d*.'! • Il . :n * ^d'wl© I*-,!®-*!. «• tr. cjs^v/* «•., ' ^ ' "̂  " " IA 

,.*• b y ' • .Jut ^<s.\" •*'«s'11« bvi-'VlP^f^l^ ' . « , / i ^ i ,«£ .^' '*^* .^ 
•l«''2l*»»,*A tikf y ' •" ? ' * "̂ "' 
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23 CB 203,21 
.'..".'. '• ' 201 

Hiarold C, Nystrom, Chief 301,1 
Wage and Hoiar Headquarters Section .̂  : : t c - ! P . P. •,•;. ?Q?fi22. 
New. York, New York -i •. . " 4-01 

' " • A '. , ' i . y . . ' • ' b " .0204.3 
Donald M, Murtha AA A -' , , . :;'^-^ 
Assistant Solicitor ' '̂  ̂ OL:JFS:AC 

Bert Rice Trucking Service • '̂  ' , ;...', June 12, 1946- -•;; 
Chase, Kansas • - • - ' . - , . • - . y i ' ^ - i . 
File No, 15-1339 

This is -in further regard to my memorandum to you of March 2 0, 
194,6.- As.you will recall the subject firm is an oil field carrier and . 
its-oper&tixins. involve the transportation of oil fiel^ equipment in in--, 
terstate toicteerce, part of wni.ch transportation is performed on -tiie puT>-" 
lie highways and part over private ways to reach the well sites. The,, 
problem involved was, where there is a sirigle continuous, trip in inter
state commerce, part of which is performed on the public [-highways and part 
•on private v/ays, is the off-highv/ay driving subject to the Interstate Com
merce Commission's j-urisdiction under section 204 .of the. Motor Carrier Act 
and thus counted as exempt work in applying the 50 percent r v U e under sec
tion 13(b)(1). 

Attached is a copy of a letter from Director Blanning to Adminis
trator Walling, dated April 30, 1946, in which Director Blanning expressed 
the opinion that the off-highway driving in such a case is subject to the 
Commission's regulation. In view of such opinion it seems that such off-
highway driving constitutes exempt work for purposes of applying the 50 
percent rule under section 13(b)(1), ,* • 

Of course this does not affect the opinion expressed in Director 
Blanning's letter of April 10, 1946, to Administrator Walling that where 
transportation is performed solely on private /ays, except possibly cross
ing a public highway, such off-highv/ay transportation is not subject to the 
Commission's regulation. In such a case the off-highv/ay driving is counted 
as nonexempt work in applying the 50 percent rule under section 13(b)(1), 
L.F.L, 101, pp. 2-3. 

Attachment 

15 - : ; - ' '• - "•• ^• 
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Ali-Regional Attorneys 

Harold- C. Nystrom 
Chief, Wage-Hour Section 

The Hoars^'Gorporation 
Albany Times Union Depar'tment 
Albany, New. Ytork-''--' • 

21 AC 411,1 
21 BK 102.31 

• • 101,0 
102.33 
102i34 

SOL:VOW:PLG 

July 8,.1946 

y 

I am attaching hereto a copy of a memorandum from Assistant 
So:i.icitor Murtha dated February 28, 1946, in which -the Administrator 
concurs, modifying Lega.1 Field Let-ter No," 67, page 2, and Fidi(|,'Opera
tions Bulletiiî -.'Volmfi':1X̂ .-iJIo', 5, pago 327, As stated therein'the policy 
expresseid in -the: attached membrandum should serve as a basisjifor future 
opinions regarding ~'the-applicability of the local'retailing capacity ex-
emp-bion provided by saetion 13(a)(1) of the Act and scctiĉ i $41.'4 of the 
-•Regulations, Part 541>Ain similar Situations regarding newspaper circula-
ig-tion supervisors,'• Newspapers incorrectly'' advised in the past on the ba.sis 
,; of the opinions cit€id above should be rc advised in accordanco with the '• 
Î'principlos expressed in the attached opinion. . '''. 

y ^ 

,i6'l^r„i.v,'(jiv.* •-•-''^;i'»v,. .•-MĴ -'A' ...fl =-̂ A y ^ ^ g ^ . '-i,, • yiP^.im--yiY ^•'.-^.>a-., '-iiri,-^ -", ' ^ p P '.l.;-;**''^-'''-'%%'^^v*ift'-. 

bm, ->,-,,-. 

•^ ' i . 

• ' ( • . . . - -., 
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2UC411.1 
i y y y , . / •• ; • ..;3K101.0 „ . -

Harold C. Nystrom, Chief -̂  rAA: ' ' " ' l d 2 . 3 1 
"vifage and Hour Headquarters Sect ion 102.33 
New York, New'Tork ' • . " -rr. - • AAAA?.i/:"- ' - ;- ' •102.34 

Donald M, Murtha, A s s i s t a n t S o l i c i t o r . - ..̂ »,-.,,' j . ' . ^ - ; ; . .»-. S0L:3S3:HD '•;.-.. 

The Hears t Corpora t ion ' - P • •ir'i •'••-;# ' ' - ly -y- ŷik P-̂ pyK.. ,February 28 , 1946 
Albany Ti.mes Union Department - ,'- ./, •>:', y y .̂ ^-.y-y-i ••-.. —•̂, 
Albany, New York ' ' .'' ' P y i i'.-yb^ .•.^rt^fc^.i ya.P ' : ;_XP. . ,..: . ' 
F i l e No,- 31-19309 yi-y PP'^^Ofii •-'-•'-l i i '/P-ii^yPb J-r,:',- A -̂̂ r :::*̂ ? ;̂ -'̂  yp^^ip- y_.. 

Reference iS'.made t o your raemora-nd-om of December 17 , 1945, 
concerning the a p p l i c a b i l i t y of the l o c a l r e t a i l i n g c;apacity exemption 
pro-vided by s e c t i o n 1 3 ( a ) ( 1 ) of the Act and sect ior . 541.4 of Regula- ; 
t i o n s . P a r t 541, to c e r t a i n c i r c u l a t i o n supe rv i so r s employed by 
sub jec t f i rm « 

The d u t i e s of t h e s u p e r v i s o r s have been de sc r ibed as f o l l o w s : 

1 . Ci ty Branch Ifenagers -— (a ) who a re engaged in i.-;--.„̂  - -
the d i s t r i b u t i o n of the d a i l y and Siind-ay e d i t i o n s of ;,; ',•,.'', 
the ne-«-spaper in a .sp-jcified c i t y t e r r i t o r y ; they ,̂, 

i:'S^r,T •'• d i s t r i b u t e and supe rv i se the c a r r i e r s v / i th in t h e i r 
i ' /p4<'i- t e r r i t o r y , a re r e s p o n s i b l e f o r t h e value of the 
^ * ^ " ' newspapers d e l i v e r e d to them and mako c o l l e c t i o n s 

from the c a r r i e r s , check s t a r t s , s t o p s , complaint,s, 
' • - i insurance and magazine o r d e r s j (b ) d e l i v e r r o u t e s 

i.:iyy themselves and make indi-vidual c-astom.ar c o l l e c t i o n s ! . 
( c ) d e l i v e r newspapers t o and superv i se c a r r i e r hoys^^ixyy*' 

P - y '•: . " 'y^iy^ . 

2 . Country T e r r i t o r i a l and Branch Managiers — (a ) -•;".?;><' 
who have in gene ra l the same d u t i e s as Ci ty Branch . . 

,. by •'"•'' Managers "but whoso t e r r i t o r y embraces a suburban " • - '̂  
'' • a r ea v/hich -nay be as l a r g e as s e v e r a l co'anti-as; (b) •p.-.ypy ,' 

i n a d d i t i o n to supe rv i s ion of c a r r i o r s v / i t h i n . t h e i r 
t e r r i t o r y , they superv i se the s a l s of the papers oy 

-'̂ -̂  d e a l e r s -and make c o l l e c t i o n s from thjmj as a rul-j thoy .,y' 
do not handle the act 'ual pape r s ; (c ) d e l i v e r newspapers 

' . - t o and supe rv i se c a r r i e r boys , 

. ' ' - 3 . Ci ty Dea le r -Dr ivers — who d e l i v e r ' the d a i l y and 
rryi i , Sund-ay e d i t i o n s of tho p-apars to newsdealers wi th in -.--: 

. ' s p e c i f i e d t e r r i t o r i e s and a re r e s p o n s i b l e for c o l l e c t 
ing from such d e a l e r s , ,,<• - • u - t *••>'< 

. I - i " •^.J S t r e e t S.ales Supervisors — who superv i se the d i s t r i -
•/••tP":' b u t i o n of papers of c i t y s t r e e t s a l e s boys , keep records 
; A-' of s-uch d i s t r i b u t i o n and a re respons ib le fo r c o l l e c t i n g 

. . y the paymvint for sach papers from th-em. 

' P t 
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Memorandum to Harold C; Nystrom Page 2 

5„ Circulation Collectors — who visit subscribers on 
specifically assigned routes to mako individual we-akly 

â t • customer collections, y...-:- y-y ,r. • -ymd^ f,»:isnu% t̂ yi Hxi-faM-

'"^Sl ^gii.. Although there appear to be no authoritative cpurt-deci- • 
sions directly in point, I am in agreement with- yô i that our 
iVashini'ton Daily News opinion (as well as those r..3 Chattanooga Free 
Press and the Atlanta Journal) is inconsistent v/ith other opinions . 
rendered by the Solicitor's Office which follow the prirjciple that 
this exemption must be narrowly construed. I, too, believe that the 
correct view of the "local retailing capacity" exemption is that 
which you say is stated in an op.inion of former Janeral Counsel 
McNulty to the r.jgional attomey at Kansas City, dated May 7, 1940, 
You state that according to this opinion (-ivhich is not j.n our files), 
the delivery of papers by circulation men to carriers should not "be 
considered as work immediately incidental to a retail sale -"̂  --f- -"<• 
since it is a bulk delivery prior to subsequent retail distribution 
to the various subscribers." .;-

The views expressed in the feshington Daily News opinion 
neither represent a full appreciation of economic realities, nor an 
adherence to the legislative- intent of the exemption as defined in 
subsection (A)(2) of the Regulations. It is obvious that in a broad 
sense aqtivites such as manufacturing, mining, advertising, etc., 
have as an ultimate purpos-3 the makin- of retail sales, Hoivever, 
clearly the exemption was never intended to extend to -such activities 
which,, though related or essential to retail selling generally, are 
in fact related to the making of retail sales in an ultimate rather 
than in an imraediate sense. 

The circulation collectors -whose sole duties are those P 
descri'oed in paragraph 5 v/ould appear to meet the requiroments of '\ 
section 541.4 of the Regulations. However, the duties of the -em- '.A 
ployees descri'jed in paragraphs 1—4 in supervising the carriers 
and distri'Duting newspapers to carriers and dealers, in my opinion, 
cannot be considered as work "immediately incidental" to making re
tail sales within the meaning of subsection (A)(2) of Regulations, 
Part 541, section 541.4. The described duties, of course, relate ' 
to the making of sales but it would appear that functionally they 
can best be described and viewed as distributional in nature rather 
than as being directly or closely collateral or necessary to the 
making of retail sales. , ' , • ^mMsyQ il9m mytt §«'--. 

».-«.-.r». I fully agree with you that the feshington Dai^y News 
opinion is inconsistent with other opinions of our office relating 
to the construction of this exemption. The view expressed in the 
memorandum from Charles H, Livengood, Jr, to Mr, felling, dated 

:' -' 

i'". 

^ VI 
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Menorandum to Harold C-Nystrom ,-„ Page 3 

August 17, 1942, re Willmark Ser-vico Research Corporation, con
cerning th.; meaning of subsection (A)(2) of ths heg-ulations, in 
my opinion, is in accord with the court's well-e3ta,jlished via-//s 
on the construction of exemptions. - In determining v/hether work - .y.̂  "-
is "immediately incidental" to the making of retail sales, there- prPiy 
fore, it vould appear to be appropriate for the Divisions to 
adhere to the approach to that question stated in that memorandum*,. '•• 

Although your proposed differentiation between this case 
and the lYashington Daily News opinion -Arould appear to be tech
nically tenable, the distinction, as you indicate, se-ems somewhat ,:. 
artificial and lacks re,-,-il persuasiveness, I would be inclined, 
therefore, to modify the -..'ashington Daily Nev/s opinion rather 
then distinguish it from the prjscnt case. 

I suggest, therefore, that you discuss this matter v/ith P. 
the Administrator and after obtaining his c-oncurrence, 3.-nd a copy .•'_ 
of this opinion to all regional attorneys and ask them to enforce •/•/ ̂ . 
in the future on the basis of this .iiemoranduin. This -opinion should ' ' 
also be included in tho Field 0per-::tions bulletin and th.3 Ligal P^p-'', 
Field Letter, The re^iorial offices should ilso be instructed to 
advise those newspapers in th-oir. re-rions who were incorrectly as-
vised previously on tho basis of the /tashington Daily Nev,'s opinion. 
The Administrator may, of course, have in mind some other ideas in 
th-.j way of an enforcement program. In any ev'snt, I am confident 
you can vrork out a procedur-j with him aft̂ s-r discussion. 

y y 7 j y , . \ ! ^ 

You do not raise and ws have not discussed the question '••'.• 
of coverage. You virill, however, remem'oer discussions v/hic"n mr. Tyson : 
and you had. with the Administrator on this question some time ago. 

>„ H"* 'l! 1 oif^ i HA,*, y ^ - ^ ., > yf i ^ • , ' .r * I ' * -' 

•^>.«*v- T. <., ^ i i i •.y Jr t „ ^ '* ' " "* -̂1 Sl* 

•, •, n̂  -, j« . _ % ^ 

•V'.i' 
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"Mr, K, R. Hancock 
A. J, Axtell & Company 
lOOj Lincoln Avenue 
Endicott, New Yo rk 

, % f t 

Dear Mr, Hancock: 

. ' m m t t p i •^i ^ y 
'• y '.• •: .. ,i •:_ ,A- .-, • ,::,'-,.;#*/« ' 1» ^oin , . . iy^ 

.... ..;- , - • *.,>#if. ,<4I-* d i r i v |H»S«£ i l i r., 
;.-.-•,,•«,,;•,*•-: -y 1% ^ m s h j ^ y ' m ' ' ' m i S n i 
' h : S y 4 TL-R %mif'4j,iii<f, .i,.ikf «J «|j).ff».,i*l«i«l' •;: 

21 3S 101 
200 
202 

21 AC 401.6 
.21 BB 301,34 

S0L:a}T:CTN 

April 30, 1946 
;-: am 

"•" This will reply to your letter of February 15, 1946, ad-|i!»̂  
dressed to the Divisions' New York regional office, in which you 
request additional information corioeming the application of the 
Fair Labor Standards Act to the operations of an aviation school. 
This school, it appears, derives the greater part of its income 
from intrastate training flights, although it also undertakes inter
state charter flights between your locality and other cities in the 
lhited States, You inquire.whether, 'under such facts, the school 
qualifies as a common carrier within the purview of Title II of the 
Railway Labor Act, You also inquire v/hether the pilots are exempt as 
administrative employees under section 13(a)(1) of the Act. 

i.:-yf't.^%y: . ^ly^ \ f y : •.. 

y . ' ' t . s pointed out in my earlier letter, datad February 7,"^ -' 
1946 v/hether the-pi.lots and service employees in question are 
exe.mpt under section 13(a)(4). of the Act depends primarily upon the 
status of their employer under Title II of the Railway Labor Act, 
Far a determination of this- question, I suggest that you communicate 
with the National Mediation Board located in Ifeshington, D. C. If 
the avi-ation school, insofar as its interstate chart.cr flights are 
concerned, operates as a common—rather than as ,.a, contract—carrier 
by air in interstat-e or foreign commerce under that Act, those of its 
employees engaged in activities closely related to the air transporta
tion activities which bring the employer within the provisions of the 
Railw.Q.y Labor Act would be exempt provided they do not p e r f o m a sub
stantial amount of nonexempt //ork in any workweek. 

You inquire whether if 'bhe school's :?^ployees do not qualify 
for exemption under section 13(a)(4) of the Act, its pilots v/ho re
ceive a salary in excess of $200 a month would be exempt under section 
13(a)(1) of the Act and section 541,2(b)(4) of Rsgulations, Part 541, 
as employees employed in a "bona fide ;̂- -«'<• -»- administrative * * -> 
capacity." M t h o u t a full knowledge of all the facts, it is not possi
ble for me to advise you whether any of the pilots in question would be 

.«?•, •%t 41 - 20 -
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Mr,. E. R. Hancock ;.; > ; • ''-••''',• ,,A' . A: l' '-"-
f..' . '•"' ''•,' . ' ' , •• •-' " ' A • ; ' ' ^ ' ' ^ ^ ^ ' ; • " - • " -

i;:»,fi,'*'̂ 2 ,an «fi:- -a'" ••:',. , ..: , ' . - , • : '• 

" '• ' • ' - • ».#?: 

considered to meet the requirements of this section of the regula- " . 
tions. You will note that the exemption under this section applies 
to a very limited class of transportation employees—those actually 
engaged in transporting goods or oas-sengers for hire—and that it 
applies only to those of such employees whose work is responsiole 
putside work of a specialized or technical nature requiring special 
'training, experience, or knowledge and subject to only general super
vision, '.-oreover, the employee's duties m.ust oe of a nature requir
ing the exercise of discretion and independent judgment as distin
guished from the routine application of acquired skills and standard
ized techniques 'or procedures.' A pilot who is esser'tially a mere 
aerial chauffeur would clearly not qualify for exem'ption under these 
tests. The applicability of t'le exemption to a particular employee 
can thus be determined only "oy a careful examination of the character-" 
istics'of his job as a whole, with special reference to his responsi- •_ 
bilities, the amount of hi.s salary, 'the nature of th.; v/ork in .general . 
and v.'hat is necessary to qualify for its perforuance, the nature and 
interrelationship, if any, of bhe various specific dutios perfor-ied. 
by thj employes and the proportionate: share of his time v/hich each •• '̂  
such type of duty occupies durin^ the employee's wcrkweek. 

iy tr-'e ,-'-:>TS; m-i''tmm Cvi^y urc^n ams *fiH: 

If you'are unable to determine the applicability of the ad-' 
ministrative exemption to the pilots in question 'oy "applying the ac'ove 
tests, I shall be glad to advise you mors definitely in the matter if 
you will s-upply me- with a complete statement of the facts concerning 
their employment, including specific information relative to the points 
I have? outlined abova.!,? letoe \'tic :yizxri'Xj.-i.^ie^ .<rviiffgi:q m i;uer.̂.-̂> rcÂ t'' 

i.iy!.},isr<if iyi-y^ . i l .y i i •• ' ' • • y ^ y . j . t i ' k 
Ttl ' ', : ;' •'»f.,' .-.T'-cS..Py^^bi,y; 'Very t ruly youCrs,, '>?i..v; "t'.If: 

•,ir>s'j?!3«?f,.i irA rf,^i;*'i-%:r r*-t.-,ci.i^ y^j lo sf^erxs pj y iy j -m ':ny •.•pi' 
, •S=-;'jO ;̂̂ .A^̂ f̂ Pt̂ Jt'f<; a ^ 4 l : *lfi<::r..':,, .wfc?'*5i'̂ li3Tli;»til'.»»,«?^X« yl tioXl^Pi 

• . • • ' . ' • • " , " , ' ' '"'' '^t'^y'tAi '•" 
Thacher îfinslow 

: ' •]t'<!r-£ ••>m"''̂ d' "Ctf>S-i- 'yiSAOit vsA ."̂ &?'.; , Deputy Administrator 
"i-.-z-v*-ct.'ei ,e.t«;fA,r{ft--rfi,i-.•«•:''-? fc^fnT'-s©' yy y i 

•..i*--li•>'jB4'̂ 'f»>* l '^-q-i '^it j , , -tfe-i'i.lO'W "-'Cl t;*j»ir:.,.--ri^.'r.',.- .v.i" T'TVM*,- '^c-yi A^xttVctr 
-''' "- fT'-.̂ i.4'*dq y s . - r i ' !Wo»» '}i...'f̂ .i--S-y-..Pt.t-m>j'.t'c&t̂ :-,i* „.,.- 'jĉ P ..pif '^ijb'y:'rb-i^ 

PyfU hi Jcfij r-'<r.,en-,;;i*->l • ,^i.M;'Ad t^o '.'f.i hi fe^s&Jitq ftl J-J" r?::i.t' -:-̂ 't'2",' 
mstici-î isr • &ci -̂ -.i-;-jr -jo' •^r^Mt^cpi h^P on nri:U.tf,iih£. S;l în^m. yn'^: b':y\iy'y '" 

t,.iP-i l i^tb. ^nfii'--^ «Aji:&-:̂  A-j' -xiyf^li:^/ fttPi y y i . i i y . y 'yt yi y i i . : 
eef-li-^sftttO 'ie-;-,i'*!> îv!' -)SP'yi.,. :.-'iyUiv>^<^̂  y î̂ î i y^^^Pa^y i ay #r:'.-£=^i,''• 

•• wc^iA •̂.••Tilcî t.Aii-•̂ ĉyOiiyPi •-.' ":y 'n̂ '̂ Ĉ i'IS •%ii<>$PUi''yi. 'm^y ..•••'• •yp. A-:.-yfv; • 
.. • i-m^Z ĵ'Ainik'iiyP •oP-ci ??ftac? tiSC-Ĥ  .̂JH;*'̂ 1i•-̂ oiq f̂crtl:̂ ' 6̂-ay-- ••'in ' • f-̂^̂: ':yi. 

' "• t-s R0A>» 'y.-iyil.Hli'^ nlzi^i: -jsa.'lti^'•3|,?,^--^'-.tt?,c ar- tnyniiy : .zi-ih*,,!̂ -" 
*!a;r r ^ i l ' b i V ! -0-^ rt.Lp:''^'t-'fny «na«<Wi Â  dt.^si- 'in'̂  -iyi/i' jy.i\y^^ 

:H-'r- zl'Pi "'A; r'rtv- f*;,'jiiiOfq;'H -P.i i«,iii-<.-=;^r,s;r"i/-i^f-.te •;;,I..^,rfc •̂ ' 
'P '.î ^n'*" •''»tc'JJis.|i'.'• '̂tii,ji'*,ifc.'..ifc ;.,'--• nn̂  -y î a'y.'-'h'i-'U' sn- '̂j -::iAf'\,vA", 

.. ' • 9n: .m":yic: i^ iPS 'i)^fp x,'iit)Uii-rc.fi.'k. b.:'Y^:;'.t- 3?A-..&-?-a. 

? 
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AIR MAIL ^ , , , - , ' ' / " ' / : - - . -

Mr* viiilliam R, James p , .y/ ' î 'iy :.:. 
c /o Ivan G. 'McDaniel '• . ' ' ,';,?fj>i*» 
642 T i t l e Insurance Su i ld ing p p - y 
Los Angeles 13 , C a l i f o r n i a 

21 xiG 414,8 
21 JD 301 

501,7 
23 CE 205,641 

,'-- - • - '- ,645 

• 23 CF -202.221 
,A/-' ,;j;-:-l5 -i-iv >'--,;:|,"t,v5 -tili^'^y y.-/ 'i-S,. '2'61 
^• iy_yt !$- , . .yyy/0q^hh^sp '•̂  . f tO*y 

305,6 •-

•vi^ i •yy 

Dear Mr, James: 
• :^*K*< 

,-.: •y>iS»yi<.y 

SOLjEaT.rPK;N:^Lu 

i-!ay 10, 1946 

--';•• 'T'nis i s in f u r t h e r , r ep ly to your l e t t e r to Mr. "•'•allin,g 
r e q u e s t i n g an opinion as to ivhether o r not c e r t a i n employees of 
the aolden svest C i t r u s Assoc i a t i on , -/-;-'hc a re enga..ied in a c t i v i t i e s 
connected with the manufacture and handl ing of i c e , a re exempt •-''• 
under the p r o v i s i o r s o f s e c t i o n 15 (a ) (10 ) of the F a i r Labor Star.d
a r d s Act . You a l so r eques t an op in i cn , i n the event t 'na t - the -e.T.
p loyees a re not exetrlpt under s e c t i o n 1 3 ( a ) ( 1 0 ) , as, t o -whether the 
overt ime exemotions provided 'oy ,sect ions 7 ( c ) and 7 ( b ) ( 3 ) of the 
Act v/ould be a p p l i c a b l e to tho."r., 

•y l i --... 

Frorr, y o u r letter and from information received from 'our 
Los Angeles office it appears that the -firm is engaged in the pac'k'-
ing of citrus fruit. Ths firm ia .-"ilso engaged :.n the manufacture 
of ice which is used to fill the bunAers of railroad: cars packed 
with fruit, so that they -aay be properly refrige rated. The ice is 
manufactured in one room of a t%/o-i'Oom buildin_j, the other room of 
which adjoins a platform, -paralleling; the spur track upon -.vhich re
frigerator cars are spotted, and is used entirely'- for the storage 
of the ice cakes. Since the requirements of the Association for 
ice are usually in excess of the plant's capacity for producing 
it, ice is also delivered to the Association's olatform by other 
firms. 

The ice, v/han pulled from the freezing cans by one group 
of employees, is autom.atically carried thro-u,.̂ 'h shutes into the 
storage room 'where it is arranged by ano-bher g.r--oup of eraploj/ees. 
As needed, the ice is taken fr-om. th-:̂  storage room bo the platform 
frora which it is placed in the car bunkers. It appears that in the 
manufacturing room., in addition to bhe operatioi'j of t'ne ice machin-* 
ery, it is n-3cessary for emplo^^ees to "p'ull" the ice after it is 
frozen. You describe this opei^ation as the taking of cans of ice 
which have been com.pletely frozen by the autom.atic m.achine, dump
ing this ice out, and placing the cans back into the freezing 
machino where an automatic refiller again refills the cans so 
that they may again be frozen. Information received from our 
Los Angeles office indicates that the employees '.vho do this work 
empty the cans of frozen ice on the discharging platform, where 
the ice is conveyed automatically into the storage room. 

- ?P 
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You are chiefly concerned about the possible applica- .. \, 
tion of the ,exem.ptions mentioned above to t'he employees li/ho pull •'•̂ '̂ !̂  
the ice -from the freezing cans, empty the cans on the discharging "̂ /*̂  
platform, and return the cans to the freezing miachine. ' 'You indi- ' ' l y } 
cate that these employees are employees who -work in the packing ' •,",'/* 
plant but perform this duty" ""at any time they see'the. ice is frozen^"** 
and the cans are to be d'umped and refilled'," However,'a representS-
tive of the comipany stated to a, representative of the Divisions r 
that during the busy seasons these men would be emptying the cans ''''̂ A 

of ice every 15 to 30 minutes, and that they would fill in at ' 
other times by working in the packing house as general labcrers. 
•Vtiether they are primarily employees in the freezing room or in 
the .plant proper would, of course, be immaterial if the work in y • 
the freezing room v/as nonexenipt v/ork, since the perform.ance of '̂'••••'*9A: 
any nonexempt-work in a workw.eek would, defeat the exemptions in "̂'v •' 

question, y .Pi'ipy-y..iyi-p'iP.iiyb b y p l z y t P b l y . ^ 

• . , An employee is within the exemption provided by section --̂  ' 
13(a)(10) only if he is (a) employed within the area of production 
as defined by the Administrator, and (b) engaged exclusively in .• 
the specific operations named in t'nat section. Handling, storing, "'f^ 
packing -and preparing in the,rav/ or natural state of agricultural ^^ 
or horbicultural commodities for na.rket are, the only exempt opera- '̂ ^ . 
tions named in section 13(a)(lO) which appear to be pertinent here, '*® , 
Since in each case these operations are described in terms connecting-
physical contact with, or active //ork upon a commodity being pre
pared for market, it is the established position of the Divisions '*'?!'* 
that tha statutory language cannot operate to except any erfiployee ••***" 
from th-e benefits of the Act unless such employee is actually and 
physically engaged in the operations specified. Since it does not 
appear that any of the emiployees in question are •onga.̂ ed exclusively 
in the physical operations of handlin.i,, storing, packing or pre-
parin,g the fruit in its rav/ or nat-ural state, this exem-ption '//ould -̂ 
appear to be inapplicable,, even if the employees were employed with
in the area of production. 

The exemption provided by section 7(c) is not an in
dustry exemption, but applies only to those employees who actually • 
perform the operations mentioned in that section or v/hose occupations 
are a necessary incident to the described operations and who 
work solely in those portions of the prenises devoted by their em
ployer to such operations. It appears that the establishm-3nt of 
the kiolden West Citrus Assooiation is engaged in the m.anufacture 
of ice, an operation not declared exempt by section 7(c)j as v/ell 
as in the packing of fruit, v/hich, j.f confined to perishable or 
seasonal fresh fruit, v/ould be an exempt operation under that sec
tion. Thus, even if the firm's packing operations are of an excsmpt 
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type, employees who engage not only in such operations out also 
in operations v/hich are a part of the manufacture of ice or v/hich 

- require the performance of dutie^; in those portions of the premises 
devoted by their employer to the production of ice could not "comd 
within the exemption. See Fleming v. Swift & Go*. 41 F. Supp.'825, 
affirmed, 131 F".(2d) 249 (C.C.A, 7 ) , release R-ia92, enclosed, 
It*seems clear, "therefore, .that the empioyee,3 v/ho' perform any duties 
during" the workweek in the freezing room, either in operating the 
ice machinery or in pulling, emptying- and replacinji the ice cans, 
are not within this exemption. ' 

4 • '• 

The partial exemption from tha overtime provisions of tha 
y Act provided by section. 7(b)(3) is available to emiployees employed 
,, in the industries engaged in the handling, packing and preparing 

of .fresh fruits or vegetables. This exemption has uniformly -Dean 
. considered inapplicable to employees en^t-ged in connection --vith 
the production of ice for use in refrigeration in transit of fresh -

..fruits or vegetables received for packing. The manufacture of ice 
is not included in the :Lndus"try •<v"hicli ths Admiinistratcr 'has fo-.''nd . 
to be seasonal. Th'us, even though th-a ice is m̂ a.̂ ufacturcid for- the 

.' use of the packing plant, thi.s exemption woulo not be available 
, to the employer with respeqt to any employaes v/ho spend a portion 
of "their v/orkweek in woric connected '-vith the production of ice. 

' I must, therefore, c.oncludc that our Los Angeles office 
was cbrrect in advising you tliat the e.t-.ployees in question 7,-ere 
not exempt. 

- ^ \ y y. A . ( y*^ A . f y 4 

"i y Pl ..« 
•Very t ru ly yours, "* . ,Mi 

t̂  y • , , •- { - • ' ; lie y *-' • S ^ f f , 

l-t* ^ 

Thachor '/anslow ' 
Deout/ Administrator "% 

i 

Enclosure t"". tl ^ - "* " ' ? " ^ ^ A 

•'. ' *• A ' •• r 

> » y t . ^ y . * . , 

_ t , - * • ' : , 

s , A \ I , - ' ' f 5 '• - ' / i t * 

C ' '•- -It ' 1.' - • * . - , , , * ' ' • - i y 
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PB 790.7(c)(d) 
^W -**^. 790.8(a)(b) 

"̂  • 25 BD 202,21 
• 303,133 

->., . -y: •- ^ •' y . - - 21 AB 202.20 
202,5 

26 CD 402 .61 ^ 
-.-- -I 

MEIVDRANDIIM March- 2 3 , 19kQ 

T o : Raymond G. Garceau, D i r e c t o r » 
F i e l d Opera t ions Branch 
Wage & Hour & Pub l i c Con t rac t s D iv i s ions .' 

• > 

From: Donald M. Murtha 
Assistant Solicitor • • - • • 

-.." •- ' • „. • •'• • i - - I. 

Subject: The Lorain & Elyria Packing Con5)any .̂ ,.̂ « y i-_>..:,.Ax 
Elyria, Ohio ' '^' "--'A 

This is In reply to ydttr memorandum of February 11, I9W, ''-̂  
concerning time spent by an employee of aubject coirfjany in driving • ' 
himself and two other employees in a company truck between their 
homes and the company's meat packing plant, 35 miles away. 

It appears from Regional Director William S. Singley's 
memorandum of December 31, 19^7, 'to you, which is in the case file "'•'* 
attached to your memorandum, that this einployee hauls lungs and 
hides for delivery on his way home at ni^t. In item 7 of Inspector 
McCloskys' narrative report it is etated: 

-;|, At the end of the day, thia employee drives into 
Cleveland with the company truck and delivers the 
lungs from the day's kill to a mink farm and the 
hides to a dealer located in Cleveland, Thia , • 
employee lives in Cleveland and estimates that he 
spends one-half hour per day in this delivery work. 
This half-hour consists strictly of the additional 
time spent in making the deliveries and not the 
driving time. This employee would average between 
If to 6 trips per week delivering this merchandise, 

Mr, Singley states that driving be'tween the three employees' homes 
and the plant takes an hour, and the total time on trips when dell-very 
of hides and Itings is made is therefore an hour and one-half. For 
each trip when the driver hauls lungs and hides he is paid a flat fee 
Of $2.00, but he receives no compensation for his driving time on days 
when there are no lungs or hides for delivers'. 

» 
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I am enclosing a copy of a roenioranduni dated March 3/ 19^8^ 
from Mr, Tyson t o Mr. Grimes, per ta in ing t o the driving time of an 
employee in a s i tua t ion sirailar to the one you present , Mr. Tyson 
expressed the opinion, for the reasons s ta ted a t length in h i s 
memorandum, tha t for the period conmencing on May lk , 19^7, a l l of 
an employee's driving t i n e , both going t o work and coming from work, 
must be regarded as time worked, regardless of any contrary contract 
or custom. Thus, under the fac t s of the s i tua t ion you present , the 
driver must be credi ted, for the period s t a r t i ng on May l4 , 19^7^ 'with 
two addi t ional hours of work on days -when he does no hauling and with 
two and a half addi t ional hours of work on days when such hauling i s 
performed. _--„.-...,>.. ,-^,.„.,,,,.,, 

Since I do not understand tha t any problem i s ra ised 
regarding the period pr ior to May lk, 19^7^ 1 have confined t h i s 
opinion to the problem of hours worked in the ligjht of Sectien k of 
the Por ta l Act, 

At-tacbment 
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