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farms. P r i n c i p l e s 
of Legal F i e l d 
L e t t e r No. 1 0 3 , 
page 11 a p p l i e d . 
21 BC 204.22 

207.5132 
203 
207.21 

Employees of i n 
dependent con- ' 
t r a c t o r r e p l a c 
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for immediate 
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8 /17/45 20-22 Mr. K.K. Swenerton 
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'•prUB 

''-'•'ii-i ' • ' •^•ai 
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" a g r i c u l t u r e . " 
21 BC 201 

206.11 
207.339 

"iThen does prerai
um compensation 
c o n s t i t u t e bona 
f i d e d a i l y over 
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time due under 
s e c t i o n 7, 
26 CD 402.524 

CE 101 
CD 302,1 

701 
^'r.Ar 402.50 

Ef fec t of era
p l o y e r c o n t r i - ' 
bu t ions t o pen
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s i m i l a r p l a n s , 
f o r r e g u l a r r a t e 
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26 CD 402.33 

402.31 
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^Uti^P 
'^.t-Jk 

25 BD 303.220 
303.221 

tmfsmf.-^'Wi^tii 

S0L:EGT:EG 

' ; ' i ^ i «t i ' • • • * ; - •- • • , , „ . 

Mri John R, Di l le , Director 
Field Operations Branch 
'fege and Hour and Public Contracts Divisions . •; 

February 7, 1946 
Harold C. Nystrora ' T«#*'aM«K; #£sê «.?:'3sS.A n,mwWk *''»'to*««ifi»l. . ' 
Chief, Wage-Hour Section - ' - * !, 

'*-:iM t^^^ 'SMtm^m^yhmi^ . i ' - i ' ' 
Travel time of home workers mlm^Ji^-s&t^ *fe«aifi(»6. 

This -vdll reply to your memorandum of January 3 , 1946, in which 
you inquire whether an eraployer should be charged for the ful l t rave l 
time of h is horae workers under the following conditionsj 

' „ , , ^ a n 'i' -;»,jai!»;.:,. :-:-
Ihdus t r ia l home workers who.li-vB in the country ca l l 

fll^ti»;>f for home work raaterials and return finished products 
while in town on a t r i p for shopping or other personal 
purposes. The t r i p has not been made especial ly for 
the purpose of returning finished work and picking 

.sS ••ft.i up new mater ia l s , but has been primarily made for 
"'"•" shopping or other personal purposes. The home work 

a c t i v i t y i s merely incidental to the other purposes of 
the t r i p . The t r i p raay involve as many as 75 miles i^f 
round-tr ip and take as long as two hours. 

': Although i t i s s ta ted tha t the t r i p i s not raade "especial ly" 
t o pick up material and return finished goods, I assume tha t the employee 
i s required to ca l l for the materials and return the finished products 
(no other mode therefor having been supplied by the eraployer) or i s 

'suffered or permitted to do s o . In that event the time spent by the 
heme workers in such t r ave l would, under the well-establis 'ned posit ion 
of the Di-visions, constitu-te compensable t r ave l t ime. See Legal Field 
Le t t e r s , No. 35, page 6; No. 57, page 15; No. 103, page 9. The tirae 
required for such duties c lea r ly const i tu tes work performed for the 
benefi t of the employer and does not l o s e i t s s ta tus as compensable 
t r a v e l time simply because the horae -worker u t i l i z e s the sarae t r i p to 
attend to various personal raatterSt Of course, deviations from the usual 
t r ave l route , r e su l t ing in addi'tional t ravel tims u t i l i z ed sole ly for 
personal purposes, a s , for instance, t ravel ing by a raore c i rcui tous route 
in order to reach a shopping d i s t r i c t , would not be regarded as hours 
worked. • ' 

- 1 - • (04392) 



- . ' •' i 23 CB 401 
23 CB 101 

Harold C. Nystrom, Chief --fi"?!.*? 
Yifage and Hour Headquar ters Sect ion . S0L:FUR:HD 
New York, New York 

Donald M, Murtha, A s s i s t a n t S o l i c i t o r 
February 19, 1946 

• m, 

f 
^T'* Penn Economy Oil Co., Inc. 

Bedford, Pennsylvania . . . . -J. l.j *a«,.g| f«|ii«f , -: - , 

''•''-'•'•''•' " This will reply to your memorandum of February 7, 1946, discuss
ing our letter of February 4 to subject. The matter was carefully con
sidered in this office and inforraally discussed .with the representative 
of the Inters-tate Commerce Commission on the Inter-^Departmental Committee, 
who expressed his concurrence, -̂ .'l • A 

In the letter we took the position that where a wholesaler 
opens a commercial .garage and in it services, his ovm trucks as well as 
the general public, the garage employees are not exempt under section 
13(b)(1). You suggest, that the situation is factually distinguishable 
from the Boutell case in that the garage in Boutell is operated by a 
separate, albeit a rela-ted,. corporation from that operating the trucks, 
'v'fe believe,, however, that the factual distinction, al-though it strengthens 
't'he Boutell case, is not controlling. 'Ahere a carrier operates a separate 
business (your reference to paragraph 4(b) of Interpretative Bulletin No.9 
is not pertinent for this reason), the "carrier" exemption is not appli-
:.cable, to such business, notwithstanding its incidental relationship to 
the business which makes the ovmer a "carrier," Cf, felling v. The Connect 
icut Co.. 62 F, Supp. 733.., . 

The penultimate ,para:graph of Legal Field Letter Noi 96, page 11, 
is distinguishable, ,It.there. appeared*that the transfer company involved 
did general hauling work .as well as truck repair on trucks it.rented but 
did not operate.. The truck repair work was .not performed in a commercial 
garage open to the general public. Under such circumstances, that 
company might well be operating as a carrier with respect to its garage 
activities,, and the usual 50 percent rule would be applied. The case is 
different frqm that of a .Qommereial, garage open to the general public 
whose claim to the "carrier" exemption arises solely because the garage 
owner has another business in which he operates as a pri'vate carrier. 

" ^ - (04392) 



I y . m ^ ^ i . i - y '-• ' . '--•'- ' '- i ' P y ^^:-21 3C 204,22 
> 207,3132 • 

AIR MIL ' ,- ,.y - .. : ... ", , 21 BC 203 
. ' , ' 21 BC 207.21 

Dorothy M. Williams, Regional Attomey ""^";.^St * • 
San Francisco, California.- p " y y P i t ^ P i " ^ 1 1 SOLjEGTJHCH:MFS 

Harold C, Nystrora . . ,.. ' 1 . ^ , _ . . , ' * . y..^ " r y e ^ r u a r y 20, 1946 
Chief, Tfege-Hour Section y y ^ ^ l ^ P l i l l ' ' '• '''' -^''i"iy-r r^y i P i. 

Murphy Ranch Mutual iSater Company "^A-'a ^i^y^^i^H.miylrp^ i-fn̂  
East Whit t ier . California ' A'' A ' — ^ '^ -.;vx. ^y.5f.sc .̂ v.:3i^jj^^r '-y 
F i le No 4-4203-C ' ' "̂ *'' '*'̂ ^̂ ^ " *^''' '̂''•'̂ '̂ * •̂̂ **" yyp'i-l^'^ 

•' "*::•-•;••*- v-:̂  :'-•,- • . v o M y y n P -yâ s <yr,y^Q: 
I regre t t ha t i t has not been possible to reply sooner to your 

memorandura regarding the application of the exemption provided by section 
13(a)(6) of the Fair Labor Standards Act to subjec t ' s employees who are 
engaged in i r r i g a t i o n work. -"" --•''•--' --' '- -• 

. y t ixa . -.-r'ty-Z'-f y, -i>.!r nit: fIff yy iKt-Aiy 

' • •' •'" The subject company i s a mutual water company engaged in sup
plying water to i t s shareholders, in amounts proportional to the number 
of shares held, through a system consist ing of wel l s , pumping equipraent, 
r ese rvo i r s , pipes , and i r r i ga t i on d i tches . The shareholders consist of 
the Murphy Ranch Company, which operates some 4,800 acres of c i t r u s -
producing land on which the wel ls , pumping s t a t ion , and d is t r ibu t ion ' 
system are located, and several small owners of subdivided t r a c t s , "' 
formerly part of the Murphy Ranch, amounting in a l l to approxiraately 
200 acres , used by the o-wners for r e s iden t i a l and citrus-growing purposes. 
The Murphy Ranch Corapany, which is one of the l a rges t growers and packers 
of c i t rus f ru i t in Southem California, has contracted with the ovmers 

' of the subdivided t r a c t s to maintain the i r groves and to pack the f ru i t 
grovm on t h e i r land. The Ranch Company operates on the ranch property 
a machine shop for the repai r of ranch raachinery and equipraent, a 
coraraissary to feed eraployees of the ranch corapany, and a packing house. 
Presumably the employees fed a t the coramissary and,the raachinery and 
equipraent repaired a t tha machine shop are employed in connection with 
the f ru i t grovm on the subdivided t r a c t s as well as that grovm on the 
ranch. I t i s not s ta ted whether the packing house packs any f ru i t other -
than that.grovm on the ranch and, pursuant to the contract , on the sub
divided t r a c t s . The 'water d is t r ibuted by the subject water company coraes 
chiefly from wells.operated by i t and located on the ranch, although 
some water i s purchased from independent water corapanies as needed. The 
water supplied by the subject company i s used to i r r i g a t e the land of 

''••',-#yy ^ , the shareholders, and also is supplied for domestic use in the homes on 

Pcn-̂  ^̂ ® subdivided t r a c t s and to the ranch machine shop, the ranch comraissary, 
. ,.",.and-the packing house. 

-m' 

-•i 

.•yfs. 

- You inquire whether/ under the foregoing fac t s , the employees 
•' working in the water ccmpany's pumping plants on the ranch property are 

within the exeraption provided by section 13(a)(6) of the Act, You s t a t e 
tha t Ivan C# McDaniel, a t tomey for the company takes the position tha t 

,^,,the exemption i s appl icable , apparently on the theory that operation of 
! the system i s a pract ice perforraed on a farm as an incident to or in 

conjunction with exerapt farming operat ions. He also suggests that the 
inclusion of the terra "production" with reference to agr icu l tu ra l 
coraraodities in section 3(f) may require exemption coincident with coverage 
by vi r tue of the def ini t ion of "produetion"in section 3 ( j ) , „ , . . 

- 5 - (04392) 



_ Dorothy, M. 'Williams , ,- ' Page 2 

_ :- , Sorae time ago Mr. Tyson and I discussed the general question 
o.f the applicat ion of the agr icu l tu ra l exemptiOh to i r r i ga t i on a c t i v i t i e s 
with Mr. McDaniel in feshington. We told hiin at tha t tirae that the Divi
sions had recognized tha t i r r iga t ion eraployees might in a proper case be 
exerapt, if eraployed by a farmer or on a farra in pract ices performed as an 
"incident to or in conjunction with such farming operat ions ," but that 
the Divisions had not in terpreted the word "production" in section 3(f) 
as including "occupations or processes necessary to production," (see II 
Wage-Hour Code 4C12) and had not , up to the preserit t ime, expressed the 
opinion that i r r i ga t ion company employees could be considered exerapt on 
the theory that they were engaged in "cul t ivat ion _and t i l l age of the 

• s o i l , " ,:'ffe also informed hira a study v(ras being made of the l a t t e r two 
questions to-determine whether the Divisiohs .should regard addi t ional 
groups of i r r i ga t ion corapany employees as within the exemption. The 
r e su l t s of t h i s study and a statement of the general pr inciples by which 
the Administrator w i l l be guided in determining the applicat ion of t h i s 
exeniption, tO'-eraployees engaged in i r r i g a t i n g farra land are summarized in 
a, raemorand'uin'dated Septeraber 24, 1945, addresse,d to Regional Attorney 
Reid -'lidlliaras', concerning the Grand Valley I r r iga t ion Company, which was 
published irt' Legal Field Letter No, 103,^ page 11 , . Although I believe 
raost- of your questions raay be answered on the basis of the memorandum of 

-the Grand Valley company, i t raay be helpful to s t a te br ie f ly our views 
concern ing-'the application of the pr inciples there s ta ted to the specified 
fac t s of the subject case, 

H-i:-:-' 'UC'y i'Lii '' " 
.'::', .',-• '"-"-'It i s c lear on' the pr inciples s ta ted in the ci ted legal f ie ld 
• l e t t e r that any employees-of the subject' corapany whose v/ork. during any 
workweek is confined exclusively to -the appl icat ion 'of water d i r ec t ly to 
the. farm land 'On the' Jfurphy Ranch and on the ' subdivided t r a c t s , as by 

, operating: the ' - last headgates for d iver t ing or d i s t r ibu t ing water to the 
c i t ru s :groves thereon, are within the exemption for such ivorkweek on the 
ground:,that they are engaged in "cul t ivat ion and t i l l a g e of the s o i l , " 
The.exemption would be defeated, however, i f any of the i r a c t i v i t i e s 
were connected 'vdth the pumping s t a t i o n s , rese rvo i r s , or other par ts of 
the d i s t r ibu t ion system serving the lan'd of the various owners. This i s 
true because: such a c t i v i t i e s are not ' 'cult iva tion or. t i l l a g e of the s o i l " 
(Legal F ie ld 'Le t te r No. 103, page 16) , nor are they pract ices "perforraed 
by a fa'rraer or on a farra as ah incident 't.o or in conjunction vdth such 
farming operati ons," A • , ' * " ' ' . ' • , ' 

•••••''•'• The :Murphy Ranch Mutual Water Corapany "is c lear ly not a farmer. 
Although i t a.ppears tha t i t s a c t i v i t i e s are confined to the Murphy Ranch 
ard the subdi'vided t r a c t s , the operation of the d i s t r ibu t ion system on 
the Murphy Ranch cannot be brought within the scope of the exeraption on 
the theory that t h i s a'ct iv i ty is a prac t ice perforraed on a farra solely 
as an incident'--to'or in conjunction with the. farraing operations on tha t 
farm., : For i t - i s . c l e a r ' t h a t t h i s work rela'tes also to the supplying of 
water ( l ) . t o the subdivided t r a c t s which are separately owned and 
operated, and'(2-)-'to the machine shop, the coramissary, and the packing 
-house, which, insofar as they may serve the equipraent, employees, or 
products of other -farms as well as those of the Murphy Ranch, are not 
ident i f ied exclusively with the farming; operations on the Murphy Ranch, , 
See. I I Wage-Hour Code 4027 (cf. 4C30). The raere fact that the Murphy 
Ranch Corapany has contracted to maintain the groves and to pack the 

-A.' - 4 - (04392) 



Dorothy M. -Williams ,; Page 3 

. • f ' * w f ' y • y y i i i . y ' y . : - - . . . - • ; ; • • : • ' ' , ' ' ' • •.•••., . , 
I M y . •-: - • - . . . , , ' . y . >• ,,- - yy,,,y-. , : - - - , ., , , '•, - , • ' . , : t,..y,.Aiik «*.' , i^'v'.,. ,?.:.^ .-• 

f ru i t , grown on the subdivided t r a c t s would n o t , in my op in ion , j u s t i f y 
the view t h a t the supply ing of water to the s e v e r a l s e p a r a t e l y otvned and 
occupied t r a c t s should "oe regarded as a p r a c t i c e exempted under the 
language of s e c t i o n s 3 ( f ) and 1 3 ( a ) ( 6 ) . See I I Wage-Hour- Code 4026, f . n , 

, 113; 4C29, f , n . 123; 4C22, f , n , 97; 4C24. -- y, y ,-,•,- y-y - •-• •• 

I should add t h a t i f an employee performing i r r i g a t i o n work i s 
otherwise -oxerapt under s e c t i o n 1 3 ( a ) ( 6 ) , we would not n e c e s s a r i l y cons ide r 
t h a t the exeraption would be defea ted merely because farmers t o whom the 
water i s suppl ied raay use a smal l amount for t h e i r own domestic purposes 
or f o r water ing l i v e s t o c k being r a i s e d by them. 

' 'w; &r;?f ' A ' 
>r m Spt P ^ %Hki*i ik-f^k 

ITl* - • t B i j ^ ' 

••/.TS ,5f • -iy^ m i 

t • « • t : t m imm #®^ 

•'y,. '-.y-yy, ; ^f i»-,»iR«' ; - • Ay- 'A: . : . " - ^ ' 

I^i5i^j«te«t «,|yiJ«»,'li^oqs j^i.rsai*fs*t^«i. «| , ' ' ' ' ',/\-' ,;̂  !»«*«!,« 

,„ , - - • ̂ *r%s.-*,|(^ * . »» -Jl*!*- | ^ r # ^ | » ^ ,rt**«f- -JS^f*^: •Wa^ fS j i j * ' '*if^ '.•-t*i«!/f|' •©*¥ A , 

• • - •'• '4:«ii*-"t'-s' ^ mB'm% •!£"' 

•*r.t*^ c m ^ ^ Ĵ •*" 
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Lemuel H. Davis 
Regional Attorney-
Richmond 19,' Virginia 

Harold C. Nystrom 
Chief, Wage-Hour Section 

A ; 21 AC 205.10 ' 
• ' .y ,̂ _ yy „- • »21 

V ' ' y • 2̂Y 
.-%:* ht^tvibim. ^ S ";f2l AC 409.4211 

/ ' . . • • • S0L:JL:CTN 

y, . . . y 
,tes/-* Bi •>•••• .•<i»''jri* (iw«**ifiif '*••!•*"** ,.*""'5»'February 2 1 1 9 4 6 

Request for Opinion — Coverage of 
Strip Coal Mine Operatloas 

$••••̂ 1̂̂  t£3 ^My^ 

•2ff4«#.,-;-r?i». '«l'ssif» - )m Pl'Ot'm .-ii 9m--tP^, 

This will reply to your meraorandum of February 5, 1946 
requesting a further opinion in the subject matter. In my memoran
dum to you, dated December 11, 1945 (appearing in Legal Field Letter , 
No, 104, page 3) the opinion was ©xpreseed that employees engaged 
in the replacement of spoil and the landscaping incident thereto., 
in connection with the strip-mining of coal for interstate commerce, ' 
are subject to the Act since such activities are necessary to produc
tion within the meaning of 3(j), 

You now state that since my memorandum referred to the 
fact that the employees in question were "presumably * • * employed 
by the strip-mining operator," you advised the Regional Director that 

/'',.. y p y This opinion, therefor®, is limited to just ^ ' • 
V'-A •''• those eraployees and should aot be regarded -'A 

as authority for asserting coverage as to 
i. ^ •:* y I' - employees of independent contractors who may 
.;:A,: yy." engage in replacing spoil and in landscaping. 

You further state that you have been advised by the Supervising In
spector that "the principal purpose of the original request for an 
opinion was to facilitate making price arrangements with subcontrac
tors to do th'3 backfilling and landscaping," and you therefore re
quest our opinion as to coverage if the operations arc performed by 
the employees of "a bona fide contractor or subcontractor." ,..| ..,, , ' 

y The fact that the operations in question are performed •'•• 
for the strip-mining company by the employees of a separate contrac
tor rather than by its ovm eraployees would not, in my opinion, make 
such activities any less necessary, to the production of coal for 
commerce. As stated by the Supreme Court in Roland El€;ctrical Co. v. 
Walling, 9 Wage Hour Rept. 89j 

If ̂ uch services were/not supplied to the cus
tomers by employees of the petitioner, sucn cus
tomers would have to employ comparable employees of 

y y. : their ov/n or of other contractors, ,' 

' ' : I 
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<^i. : /- - --.;;-•,•• •-cAioli ;• ,,•:-;..-.-, y $ m $ p i laptym 
To like effect see fhe Supreme Court's decision in' Martino v. Michigan 
Window Cleaning Co., 9 Wage Hour Rept. 11,1,.-; wherein the. Court .stated: 

Respondent's employees are not to be excluded t 
from such coverage merely because their employ-

^ ^ n ^ l ^ .-- ment, tp do the s-ame work was under independent 
^*f % • •-,. contracts,. =,,,.. , . . ;, ...... „,', , . -«| 

See, also,.-the opinion of Judge Bratton-in E., C,Schroeder v'. Clifton, 
9 Wage Hour R,ept,..93' (C,,G..A. 10), , and.Walling v. C. E. - Amidpn.,(C.C.;i. lO), 
9 'Wa^e Hour'Rept., 4 1 , • ^ i ..- . - -. . . .. '--, / 

»• - ' • • f t i , - » * t .y-.y. • _... ŷ - '• . -._- - . 
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Charles A. Reynard, Regional Attorney 
Cleveland 13, Ohio 

Donald M. Murtha, Assistant Solicitor 

The Warren Featherbone Cq. 
Three Oaks, Michigan ' A 

mC. M',:-i,'»^ 

26 CD 703.2 
26 CD 402 .526 

Up mi •• 

S0L{JFS:HD 

February ,21, 1946 

s 

y % ^ y ••': • . 

y. This is in regard to your memorandum of January 11, 1946, 
addressed to Assistant Solicitor Ray. According' to the firm's attached 
letter, under a proposed pla'n, nonexempt foremen will be paid, "a 
guaranteed weekly rate for 40 hours of work . . » An additidn^l -weekly 
. pajTnent, to be made whenever the hours worked exceed 40, -to be considered 
•as extra compensation for working more than 40 hours. Added to the 
guaranteed rate, the resulting total is subject to computation of over
time premiura for that week on the variable workweek basis." The letter 
fr&nkly admits that "The amount of the-proposed additional weekly pay
ment, for each workweek of over 40 hours, is computed to yield in total 
computation, including overtime premium, an amount approximately straight 
time for overtime on the same base rate." The letter contains the 
following example; 

Hours per week - 45 
Total compensation with straight time for overtime - $64.13 
Guaranteed rate - #57.00 y -• 

' ^ Additional for hours over 40 - 3.75 Ay-'* 
' Week's rate subject to overtime premium - $60.75 A? ; A . 

'- •• Overtime premium - 3.58 
Total compensation _'•:: - $64.13 

Apparently the "guaranteed weekly rate for 40 hours of work" 
is intended to cover straight time only up through the first 40 hours 
and nothing more. In such case an employee receiving a guaranteed week
ly ra-fce of $57.00 and working 45 hours during the week would be due , • ™ 
$67.69 ($57.00 + l-l/2(|57/40) x 5) under the Act. As the letter 
frankly admits, the figure of $64.13 results in paying "straight time 
for overtime" ($57 f ($57/40) x 5 ) . That the proposed plan does not-
coraply with the requirements of section 7 is obvious, which defect is 
not corrected by the firm's clever mathematicnl gymnastics. I am 
returning the firm's letter for your use in preparing a reply. Since 
it appears that tho guaranteed weekly rate covers straight time for the 
first 40 hours and since the employees are paid additional straight time 
for all hours in excess of 40, therefore, tho employees are entitled to 
an additional one-half their regular rat-ss for all hours in excess of 40, 
the regular rates being determined by dividing the guaranteed weekly rates 
by 40. ^ y - y . . , : - _ • -; •>v,:/y,.-,-'--.•;:-*;--y .•-, .-.r̂ .-̂  -• •• • Ty-;• ' ' • - •'• 

Your memorandum also refers to a si.frdlar problem described 
in your memorandum of January 3, 1946, addressed to Assistant Solicitor 
Ray, rej Commercial Bookbinding Company, For your information, this 
latter memorandum, has been referred to ne for an opinion by Supervising 
Attorney Funston and a reply has been prepared stating that the plan 
also does not comply with the requirements of section 7 of the Act. 
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SOL:NCH:CTN 

Regional At torney 
New York 1, New York ' 

"•y-r, m m i i . ' ' ^ i ' i ' i 4» i i :my 
-Harold C.-Nystrom ., ,".,-" !«• , , .:-feowi «gM«fL, ̂,. - _, ^„.„ 

, Chief, Wage-Hour Section' ' ' ^,,j ,^y . .. ^ebr.uary 26, 1946 

- -.: - -: .- . yfimt'^'Sf'C - ' . . ' y ' , - y y , . y . ,,;•-. .: 

' A m e r i c a n - L o c k e r Company, -•sans&tX* I®- t^ssOa^mi *«fj-aw :|r'i#4.ii«^'.'#f,^(^&,,|-ti Ĵ.̂ i 
7V 1472 Broadway i'i ••/•̂  •My^i 

New York , New York , --,- -- :.-..-.. -.,.....;.•.,- - ' •••.i-,. ,3 ,<e-«i?is, .g? ••:-"' 
.- - F i l e No. 3 1 - 3 0 2 8 4 ifa . i#®?t ' f |«* s * »s-i# 'tis-?,. «i»-j . ' • .^ trm>*^' -m^ip^ 

• • • ' " • " ' ' . ' ' ' - ' - : ' • - • - . . . : % . • : 

• ' ^ •y y • • - • • - ' • - y.i - • , • : • . - : . • ; : - . * { * A 

. - . ; a » -.'-.y,-;,-•'•«» , ; - i i * •.Sfia, - , - - - > <-*fe 

This is in reply to your memorandum dated May 31, . 1945, .|, 
-requesting an opinion with respect to the coverage of certain • ••#y 
service men employed by the American Locker Company. . •{ 

''-•'•'••' ^'111 '.iii:',i. 'liii ' • ' ,| y 
It appears from 'your memorandum that the subject company^ 

; a nation-wide checking service having branches in New York, Phila-j. 
delphia, Chicago, Atlanta and Boston, with its main office being 
located in Boston, owns and services lockers in railroad and bus 
stations. These lockers are of the. coin slot variety; the traveler 
deposits a dirae in a coin slot, which entitles him to store his 
baggage in a locker compartment for 24 hours and permits him to re
tain the key as his check. Baggage left in a locker compartment "A -
over 24 hours is removed by the subject's service men to the station's 
main checkroom, or, if there is none at the station, to the firm's 
New York office. The traveler ca.n reclaim such baggage by paying 
an "overtime fee." The service men in question, in addition to re-
mo-ving baggage left over 24 hours, visit these lockers daily in or
der :to take meter readings, and where bag-gage remains unclaimed for 
several days, remove -the locks and install new ones on -the lockers. 
The -locks removed, or their serial numbers, are then sent to Boston, 
where new keys are made up in order to permit re-use of the locks. 
itm-'^' • • . ' . . . vl 

•,:*'• You also state that service meii employed by the New York 
branch of the subject company operate in New York City (Penrisylvania 
Station) and in Newark, New Jersey. Apparently, they go to Newark ;. 
only on one or.-two days a week for a period of four or five weeks 

. and then may not go there again -for another month or more. 
n-^xt., ^.ii-^'ya/'Si&Aai 

It is our opinion, from the foregoing" facts, that subject's 
service men are covered under the Act, since, in reading meters, re-
- moving baggage left in locker corapartments after.24 hours, and in re
moving and reinstalling locks, they are engaged in a terminal service , ,̂ 
so closely related to the physical transportation of pass-sngers and 
goods in interstate commerce as to be deemed in legal contemplation 

, ;.̂.. - 9 - ' ..P, .' . (04392) 



Memorandum to Irving Rozen , t-'-aAil 
i - t n i y ; i : . 

Page 2 
•.,r-

a part' "thereof. These activities, in my opinion, meet the test set 
yforth by Mr. Justice Reed in McLeod v. Threlkeld, 319. U.S. 491, 497, 
- -which was "not whether the employees' activities affect or indirectly 

relate to interstate commerce but whether they are actually in or 
so closely related to the movement of commerce as to be part of it." 
It is common knowledge that passengers traveling in interstate com--
merce carry baggage and customarily avail themselves of baggage 

; ' room facilities provided for them in railroad or bus ter.minals. The 
subject's locker service is similar to baggage room or other baggage 

. facilities, and persons engaged in providing such service are engaged 
' in interstate commerce, since they aid or facilitate the carrying on 
• of-interstate commerce by the railroads. In this connection, your 

attention is referred to the cases of Southern Ry. Co. v. Black, 12.7 
F. (2d) 280 (C.C.A. 4), and Stopher v. Cincinnati Union Terminal, 
246 I.C.C. 41, 45. In Walling v. Atlantic Greyhound Corp., 61 F.Supp, 
992 (E.D.S.C), the court, in holding that a janitor employed at an 
interstate bus terminal was engaged in commerce, stated on page 995» 

«:{ia .̂ Ĵ'"I'cannot agree that a terminal is not a necessary 
adjunct to the bus business. It is as much needed as 
a railroad depot * • *, It is necessary to provide 
waiting rooms, lavatories, ticket offices and all other 
incidental services connected with the arrival and de
parture of busses. To maintain such facilities it is , 
absolutely necessary that janitors and other eraployees ' 
be engaged to service and make habitable and useful the '; 
terminal facilities, and I am'of the opinion that the'' 
maintenance and operation of a bus terminal such as the 
one alleged to be operated in Charleston is a part of • :, 
the business of the defendant corporation and, it boing 
engaged in commerce, this is a part of such commerce, .vy 

See, also, Mornford v, Andrews, 8 Wage Hour Rept. 1057 (C.C.A. 5), 
'' and Young v. Andrews, 7 '((Vage Hour Rept. 1040. The court further in-
- dicated that the same result would be reached if the employees per
forming terminal services were employed by persons other than the 
operators of the terminal. See, in this connection, the recent.Supreme 
Court decisions'in Martino v. Michigan Window Cleaning Co., 9 Wage Hour 
Rept. Ill, and Roland Electrical Co. v. 'Walling, 9 Wage Hour Rept. 89. 

l : ' : . . y - . \ y , . — — : , ^ 

""•"• ••"*'""'*••' In'my opinion, another ground for coverage can be spelled 
*"*'e)ut of the activities of subject's service men in removing locks and 
"•-.sending them or their serial numbers to the main office • in, Boston 

in order to obtain new keys when users of lockers neglect,to return 
keys or: reclaim baggage. Regular use of the interstate mails and the 

•••- - " - ' ' r i i ' y . '. •] • ,• 
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Memorandum to Irving Rozen :•-; "'prnf^iyy -#" Page 3 

c'nannels or instrumentalities of interstate commerce, in the trans
mission of locks and keys constitutes engagement in interstate 
commerce insofar as employees doing such work are concerned. The. 
courts have consistently held, as you know, that the trajismission 
and receipt in interstate comraerce of goods, including information, ^ 
intelligence arid documents, is engageraent in intersta-te commerce, 
(See Lenroot v. 'Western Union, 323 U.S. 490, and' •Kappler v. Republic 
Pictures Corp., 151 P,(2d) 543 (CCA. 8). 

For the reasons set forth above, it is my opinion that 
subject's service men are within the coverage of the Fair Labor 
Standards Act. -::iy ':•':• 'A , -'̂ yî ^ 

I might also add that, under the facts s-et forth above, 
certain of the activities engaged in by subject's employees may be 
covered on production as well as coraraerce grounds. It does not ap-, 
pear necessary, however, to discuss this basis for coverage at length 
in view of the conclusions set forth above. '" 

' y ' 
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'̂ 21 BJ 402.454 
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Kenneth P , Montgoraery, Regional A t t o m e y 
Chicago, I l l i n o i s S0L:EGT:ERG:YS 

Harold C, Nystrom , • , ' February 27 , 1946 
Chief, Wage-Hour S e c t i o n . ,"y- , y ".' ' ' '-

'•- ^ ?*' p^' i - l - • '• y 
Memorandum t o ' R e g i o n a l D i r e c t o r O'Malley '.'.: '• ,. ';..̂ ...-
dated June 12, 1945 re T icke t Agents . • ,-••...,-,•' 

- ^ y : i - • ; . • . . , . - • -

Reference i s made t o t h e sub jec t memorandum, a copy of vrhieh 
was t r a n s m i t t e d t o t h i s o f f i ce for pos t r ev iew. Ifr. O'Malley had r e 
quested an opinion w i th r e s p e c t t o t h e s t a t u s of t i c k e t agents h i r e d 
by h o t e l s t o s e l l bus t i c k e t s . 

I t appears t h a t v a r i o u s bus l i n e s o f t en have t h e i r w a i t i n g 
rooms " i n ' a h o t e l lob'by due t o t h e f a c t t h a t t h e r e i s lounging rooms, 
r e s t rooms , e t c . The h o t e l t h e n h i r e s a g i r l t o s e l l i n t e r s t a t e and 
l o c a l t i c k e t s a t a s t a r v a t i o n - w a g e . " I t f u r t h e r appears t h a t "fhe 
h o t e l i s given a f l a t lOjS of a l l money taken i n for t i c k e t s for t h i s 
s e r v i c e , " In r e p l y i n g t o '"br. O 'Mal ley 's i nqu i ry as t o whether h o t e l 
employees under such circumstances would be considered covered under 
tha Act , you s t a t e d : yy .--i'^y:^ ,>• 

•,!?•' 

There i s no ques t i on t h a t employees such as you t ...A *' 
desc r ibe a re engaged i n commerce. Iiowever, s e c t i o n ''' ' 
13(a ) (2) of t h e Act g r a n t s an exemption froni the min i 
mura wage and maxiraum hours p r o v i s i o n s wi th r e s p e c t t o ' . 
any employee "engaged i n any r e t a i l or s e r v i c e e s t a b - - .• . 
l i s h n e n t t h e g r e a t e r p a r t of whose s e l l i n g or s e r v i c i n g . '"•.; 
i s i n i n t r a s t a t e commerce * • * , . . -.y 

- • * - • • - . . 

I t i s our opinion t h a t the employees i n q u e s t i o n • y 
are engaged i n a q u a l i f i e d se rv ice es tab l i shment and thsvt,' 
u n l e s s i t could be shovm t h a t t he h o t e l lobbies vrare being "•' •• 
used e i t h e r e x c l u s i v e l y or being maintained alraost s o l e l y • • 
fo r t h e b e n e f i t of the bus companies v/hose t i c k e t s are 
sold by t h e h o t e l , t h e employees se l l i r ig t h e t i c k e t s a re- -
exempt from the o p e r a t i o n of the wage and hour p rov i s ions .. ,' 
of t h e Ac t , • • ,-.- , 

I t i s assumed, of cou r se , t h a t t h e t o t a l g ross r e c e i p t s 
from t h e s a l e of bus t i c k e t s i s no t i n excess of 25 percent 
of the t o t a l h o t e l r e c e i p t s . However, should Such bus t i c k e t 
r e c e i p t s bo in excess of the 25 pe rcen t f i g u r e , t hen tho 
exemption under s e c t i o n 13(a ) (2 ) would not be app l i cab l e t o 
those h o t e l employees engaged i n i n t e r s t a t e commerce. 

The opin ion contained i n your memorandum t o Tifr. O' l lal ley 
does not r e p r e s e n t tho p o s i t i o n of t h e D i v i s i o n s . In our op in ion , 
tho sa lo of such bus t i c k e t s i s as f o r e i g n t o tho na-fcure of a . 
r o t a i l or s e rv i ce e s t ab l i shment as i s manufactur ing , and de 
f e a t s t h e exemption t o t h e scane o x t e n t . See paragraphs 17-18 
of I n t e r p r e t a t i v e B u l l o t i n No. 6, See a l so I I Wage Hour Code 
4K35, and cf. Legal F i e l d L o t t e r s No. 68, page 7 and No, 66, 
page 9 , Consequent ly, t h e s e c t i o n 13(a ) (2 ) oxemption i s defea ted 

' - % -
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Mem.orandum t o Kenne th P . Mont.^omery , ' ;A:'' ', Paga 2 
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for the ticket sellers whether they are employe'bs of the hotel or of the 
bus companies and regardless of the nmbimt of tim.e spent in such vork. 
The exemption may still apply, however, to the rest of the hotel personnel 
if adequatoly segregated, cf. paragraph 41 of Interpretative Bullotin 
No, 6. 

• y - y - - . i i t T • - ' . 

Of c o - i i r s o , - w h e r o ' b u s t i c k e t s a r e n o t a c t u a l l y s o l d i n t h e h o t e l b u t 
a r e m e r e l y o b t a i n o d b y t h e h o t e l f o r i t s g u e s t s a s one of i t s s o r v i c e s , 
t h e 1 3 ( a ) ( 2 ) o x e m p t i o n would h o t be d e f e a t e d f o r an o t h e n d s e e:compt om
p l o y o e by t h e p e r f o r m a n c e of s u c h i ro rk , 

' . , . - V ,-,.• •, • y ,-,'p - . . 

i -i'. '.f 
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26 CD 402 .524 
' •« __ _̂̂  ••iftmi''i CE 101 
Earl Street ;'•, - .-: ,.-•/ '• ' " i *'-y''̂ '- 24AC 302.2 " • 
Regional Attorney A'-; A y-y '.' ''-y: •:-> . ..; 26 CD 601 
Dallas, Texas - •''• : A'iAv-; •y.y.^.y, • .. 26 CD 701 

- . '„• 402.526 
Harold C. Nystrora - 402.50 
Chief, Wafre-Hour Section '-L '̂P " 

.'iS *;̂ "̂ -.-.â - ••S0L:ERG:CTN 
Consolidated Vultee Aircraft Corporation 
Fort Worth, Texas - March 7 , 1946, 
SDL:HC:MB --' - ' " ' . " 

, • *s? r - •" -' ' ' ' - y ' ' 
'h,i . •'• •••i-' .fff! .'I • m'i-.i-'iy'y; p i ' i / ' ? 

Reference is made to fonner Regional Attorney Duke's memo- f̂.. 
randi^m dated June 26, 1914, in which he requested an expression of ', • 
our views with respect to the validity, both under the Fair Labor •'•-
Standards Act and the .falsh-Kealey Public Contraots Act, of the sub- • 
ject firm's practice of paying overtime to certain of its em.ployees. 
I am sorry that an earlier reply was not possible. The opinion which 
follows is based on a careful studjr cf the problems presented, both 
by my staff and by the staff of th.e Solicitor i.n .n'ashinrton. The recent 
Supreme Court decisions concerned with the regular rate of pay have 
also been thoroughly considered in order to insure a proper application 
in the instant case of the principles enunciated by the Court, 

It apoears that the corapany has three regular shifts, two 
of 3 hours each and one of 6-|; hours. The first shift begins at 7:00 
a.ra. and ends at 3:30 in the afternoon (there is a 30-minute lunch 
period during eaoh shift); and the cecond shift begins at 3:30 pra. ,, 
and continues until 12:00 r.idnight; the t'nird shift bê ii'is at mid
night and ends at 7:00 the following morning. Eraployeep on -the 6=-
'nour shift reoeive the same amount of pay for the first 6-y hours of 
work as eraployees on the other "two shifts receive for 6 hours. It 
appears frora the attachments to the memorandum from your office that 
employees on the third shift v/ho work a full 8 hours or more because 
of revolving shifts are, however, paid for the additional ti^re worked 
at the reg-alar overtime rate for the seoond shift, viz, -$1,50, 

It further appears that particular eraployees involved herein 
are not employed on any ons of the three regular shifts but ivork re
lief shifts frora. 9:00 p.m. to 6:0oi a.m., a total of 8-^ homrs per day. 
These eraployees are paid at the rate of 4)1.23 per hour for the first 
6A hours cf this shift (i.e., 8 hours' pay for 6| hours of work) and 
'for the last 2 hours of the shift they are paid on a base rate of ',^1 
but reoej.ve tim.e and one-half thereon, since t'nose hours are re.garded 
as overtirae hours. Thus, each of such employees receives for each of 
the first five days of the workiveeV: a total of fll. On tlie sixth day 
of the workweek, the em'oloyee receives G^ hours at time and one-half 
of $1.23 (a total of ̂ ^12) plus ti-e and one-half the base rate of |1 
for the last -two hours (a total of $3) raaking a net total of $15 for 
the d-ay and a total of $70 for the week. 

yiM^yy,- '-yy .. " '1 •.,,-••'•• -'i _14_ ,'''i"^y..- (04392) 
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A'.'-;- Relief Shift Employees,.,., ' . 
y/Miy^ *'-̂ f'̂ '' y - ^ "•• • • 

•' ' With regard to the relief' shift eraployees, Mr. Duke stated 
that "there can be nc doubt but what the'|l.50 paid for the two hours 
each day and |1,83|- /should be Cpl.84g7paid for the 6^ hours on the 
sixth day are paid aF overtime corapen'Eation." Accordingly, in com.
puting the eraployee's regular rate of pay, he proposed to deduct from 
the employee's gros§- com.pensction the extra amounts which he considered 
paid as overtime (v/hioh suras total yH>), and to'divide the remainder, 

>•': viz, $60, by 51 hours .worked, resulting ih a "regular rate" of pay of 
^ P $1.1T|-. Based on this hourly rate, Hr. Duke concluded that the employ

ees "have been underpaid |!6,46, since t'ney should "nave received .a total 
of.-i;76.46 rather,than the sura of 07:3." ' ' ' ', 

• y*i^3,,i'i -v,i^p i^fit'J mi , . - • . • : . --" ' • - •' 

„. * , I note -that Mr. Du-ke appears to have ra.ade a miscalculation 
here, since under his theory the -employees would have been entitled to 
but $66.46 rather than 76.46, viz (51 hours X $l,17t) plus (11 hours 
X $.5-9) =- $66..46. •••;.' 

. . . l i A . .-• --.•*ftt|!^i-^:t!«.:i'''r'^'2-5 •^Ts'S 
- m d ^ -;, ̂ P ' i y i-i'^-'' ' ' WeAft'annot agree with Mr, Duke's analysis regarding these em-

' ployee-s whc, iic66rding to' his stater-ent, are not eraiployed on any one of • 
the three regular shifts but work from 9:00 p.m. tp 6;00 a.m. This 
statement is confirmed by t he graphic presoh-tation set out on page 2 
of Mr. Duke's mem.orandum. Jf, as it ap;pDarE, the employe.es in question • : :• 
regularly vrork an 8 or 8-|-hour day (and are not merely ragmb^crs of a re- ' 
volving.shift who occa'siorially work-such hours), i't is our.opinion that 
the views expressed in Legal Field'Letter No. 59, page 8, and Legal Field 
Letter No. 100, page 15, are applicable, cf. Walling v, Helra.erich & Payne, 
323 U.S, 37; see, also,' the Divisions' brief .before the ninth circuit 
in Walling v. Alaska Pacific Consolidated Mining Co. ':Their daily wage 
of $11 for the first five days appears to constitute straight-ti-me com
pensation, no part of which may be allocated to overtime, f̂ith respect 
to the compensation paid them, for the sixth day worked, only the |4 
paid in excess -of the daily wage for a nonovertime day can be considered 
as true overtime compensation and be offset against Fair Labor Standards 
Act overtim.e. Consequently, their regulrr rate is arrived ..at by divid
ing weekly etrainght-timc earnings, viz, $66,' by weokly hours, worked, 
51, resulting in a regular rate of i-l.-294.' For the 11 overtirae hours 
vrorked, the eraployees are entitled to receive an additional ',;|;7.12, viz, 
^.647 X 11 hours, for a net total of ?i;73.12. ' Since the employees, have 
already been paid $70, including .'lp4 overtime compensation, they, are en
titled to receive an additional sum of $3.12 weekly, 

:=/-'-l 

Third Shift Bir-.olo,yees ..,. ,, ,;,>. -̂j 
,y • ! ,t - A - — . 

•bi^O.i t i : / . .P -•<? •-' 

..ft*'" ••«>i-.- K v r : 

On the oth-jr hand, with respect to eraployees who regularly 
work the t h i r d - s h i f t , v iz , the hours frora midnight to 7:Q)0 a.m., any 
sums paid as true dai ly overtime for hours v/orked in excess of 6-|-
dai ly may be c redited' against overtime oorapensation otherwise due* See 
paragraphs 69 and 70(3) of In terpre ta t ive Bulletin No, .4. Ho'jvever, 
even with respect to the t h i rd - sh i f t employe::.^ . (who raay work a fu l l 
eight hours or raoro because of r-^volving Ehif-ts), i t is. not corrplctely 
c lear tha t î ny of the compensation paid for th'e .hours vrorked in ex
cess of 6|- in a day i s , in fact , paid as overtim.e comipensation, , , ,,«. 

i^fm-i'l • , ' . • • . y#^ ' - 15 - (04392) 
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Itwould, ih our opinion, be possible to interpret paragraph: 
4 of the memorandum entitled "Basis for Paying All Bi-weekly Salary 
Eraployees' Assigned to the. Third Shift" as calling for a straight-tim,e 
rate for the hours worked in excess of 6-i a day which is measured by 
the overtirae rate for the second shift. If this shotild be the correct 
inte rpr et ati pn of -that paragraph, no part of such com.pensation may be 
regarded as overtim.e compensation. Moreover, ' the fact that the rate 
is not one and one-half times any rate actually paid to any such em.ploy-
• ee for nonovertime hours of -*rork, but is one and one-half tira.es a rate , 
which is (1) never actually applioable to these employees for straight-
time work, and is (2) lower than any rate they are paid for straight 
time, strengthens this possible construction. So does the fact that ' ' 
in the example given in paragraph 6 of that raeraorandura, the $1.50 rate 
remains the same when compensation.is computed either on eji adjusted-
hours, or an ad justed-rate basis, " -A' '""'"' 

• ' ' • ' • "• •• Paragraph 4 of the cited memoraridum, however, refers to the 
rate as a "second overtime rate"; the mathematical presentation in para
graph 5 classifies the ©.dditional hours as overtirae hours; and the memo
randum generally refers -to the-scheduled third-shift tirae of Gg- hours. 
If, in fact, the normal worktime of the third shift employees is 6|-
hours, and if the extra compensation paid for the hours worked in excess 
of 6|- hours a day actually represents, not merely a higher rate of pay, 
but overtim.e compensation for work beyond the normal daily hours worked, 
suoh extra compensation could, under our present position,, be credited 
against the overtirae •coiipensation required to be paid under the Acts. 

Assuming -that the <ex-fc'ra oorapensation paid to the third-shift 
employees in the instant case for hours in exoes'sof-Gg- daily-is true 
overtim.e, it is-our opinion that the contract rate for'nonovertime hours 
($1.23) is the employee' s regular rate, and only the compens.r.tion in 
excess of that rate (27 cents) paid for daily overtime work may be re
garded as creditable against overtirae compensation. The conclusion 
that the $1.23 rate is the regular rate is supported also by the faot 
that compensation for the work perforraed during the first Gf hours of 
the sixth day of work is computed at one-and one-half tira.es that rate. 
On the facts here presented, there would appear to be no valid reason 
to regard as the regular rate, for the purpose of computing overtime 
oorapensation required to be paid for hours iri excess of 40, any o-ther 
rate than the $1.23 per hour paid for the eraployee's norraal nonovertira.e 
workweek and workday and which t'ne parties theraselves consider as the 
regular rate for-sixth-day overtira.e purposes. 

In this connection, it is our opinion that an eraployee's 
regular rate of pay in a situation of this kind is not to be determined 
by averaging his week's compendation where he receives a certain hourly 
rate of -compensation for nonovertime hours but a lower straight-tirae 
rate of compensation, never applicable during His nonovcrtira.e hours, 
is assigned to the eraployee for performance of the seime type of work, 
during overtirae hours. Cf, Legal Field Letter No. 22, page 33; Logal 
Field Letter No. 101, page 14; Field Operations Bulletin, Volume XIII, 
No. 7, pages 618-619, and VoluraE XIV, No. 4, pages 676-677. It is evi
dent, in such a situation, that averaging the eraployee's hourly earnings 
will result in a rate lower than "the hourly rate actually paid for the 
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normal, nonovertime workweek," which is "the "regular rate" as' defined 
tiy the United States Supreme Court in Walling- v. Helraerich & Payne, 
323 U.S. 37; United States v. Rosenwasser-, 523'U.S."360; Walling v. ' 
Youngerman-Reynolds Hardwood Co., b tfVage Hour Rept.. 6,02; and Walling v. 
Harnischfeger Corp., 8 Wage Hour Rept. 603. To perttiit the averaging 
of a bona fide straight-tira.e rate and a lower rate purportedly applicable 
for the same type of work in overbirne hours results in at least a partial 
defeat of the purposes for which section 7 of the Fair Labor S-tandards 
Act was enacted, viz, to increase the eraployer's labor costs "by 50̂ o at 
the end of the 40-hour week" and to give the eraployees "a 50/? preraium 
fpr all excess • hourS" '('Walling v. Youngerman-Reynolds Hardwood . Co,, supra), 
Instead, it puts a "preraium on working longer hours as, the cost of over
tirae work to t'he employer decreases proportionately to the increase in 
.hours,worked,-and':the employee never receives for each overtime hour as ; 
-much-as''one la-nd one-r-half tiraes ivhat he receives for "each nonovertime 
hour,; -• " .: : ' ' ' iP 

•' '"-'' ' '• •' •• ••' ' ' . 1. .„:,.., -,'•''.,• ' S ' 
:' I-am returning herewith copies of the'memoranda dated May 19, 

to the resident'contracting officer, and May 30, 1944, frora the.-contract-
d n g officer,' •• : '"',,.,.-
'i i ',r';.;':A k.y.si«t-»*«"'^ • - •• •• -•• ' : - " - •-;--''-- •• 

i : M ' i - A & ^ . ^ ^ y : • y. ' - • - ' • • • ' ' ' . ' ,-'•,'-"««<' 

Attachments, 
\ • - : i • - • 

• • : • iy •• •-^' ^'sAaitriv 

' i i y-iy'pit ' . 'B ,'iijj- - . y : :':^*'yr*^~-*'t*^^. .y^yit- ^v.^,^*tl** '^^^^J '>••'•• ^•'tyy 
ppi'.. ' . .yi -K,::- '-©#-,. -. .' i i k m ' M y • • ' •? ^-i • -y f.'p^i i ikm ' i iy ' 

•y . : - „ . • . 1 ' , 

-.-•^ ji..-.'i '%<• y '- ' '• 
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Bea t r i ce McConnell ' ' . , . ; . . . Â ^ , Jferch 7, 1946 
D i r e c t o r , I n d u s t r i a l D iv i s ion y:hy., K ..y..A.^-..;,.„», y . . ^ , y . y •..:y^.i' " 

A: •A.'ify'y. , j i i-y^^P-ya i'^'P:,' - • • •-•.,̂ , •̂ '•m , • ,., -
Donald M,, Murtha, Assistant,^Solicitor ,..."" *•,:'.,.-.• .-'. • ''• ' ''"''.-• 

" ' • y y y % i • '.-- •, ^-»-

' ' • « • > , : 

r/,,. r 

. I * 

. - A p p l i c a b i l i t y of a g r i c u l t u r a l examptioh , •, .,; 
t o t h e ernploymont of minors i n the feed pens-

'. : of t he Tovrea Packing Company, Phoenix, , , 
.--: Ar izona . - , 
. _ : « * •^"^•'"^ •^^••B/ . ^ l i y i t»-«Jf '•>:,; l^.-ST-'i-S y : - i i :> r T . / 
' P - ' '•'•.i ' - •-' 'y •• r . , . • . • ,. • • • y - , 

-i * ' - ' - . - . • - . • J<' , , . 
• • -f*i-?,.^-••.,'».-. "i'i'-i . , . - •-

This i s i n regard t o your memorandum, of February 27 , 1946. 
-• ;• From t h e a t tachments i t appeara t h a t t h e sub j ec t , f i rm ovms and opera tes 

' a s l a u g h t e r i n g houso for the p roduc t ion of meat products and by-products 
. . . for commerce, and a l s o o-wns s e v e r a l hundred acros of ad jacent land vrhich 

-.- -.," i s most ly occupiod by c a t t l o - f e e d i n g pons . About_ hal f of the c a t t l o 
' • purchased by tha f i rm c o n s i s t s of f a t t e n e d ariii'nals which roraaih i n tho 

c o r r a l pons for a day or t-wo and aro thon s l a u g h t e r e d . The rema inder of 
the c a t t l o purchasod by tho firm c o n s i s t s of rango c a t t l o which aro placod 
i n fdod pans for f a t t e n i n g for an avorag3 of 90 d a y s , but as high as 120 
d a y s , and t h e n 10 porcont of thoso fa t tonod animals i s rosjold and t h e r e 
maining 90 pe rcen t i s s laughted by tho f i r m . In some ins t ancos rango 
c a t t l o aro fa t tonod by tho sub jec t f irm i n i t s food pofts i n bohalf of o thor 
ownors, and a f to r f a t t o n i n g , tho c a t t l e aro so ld , i n most i n s t a n c o s , t o 
t h e sub joc t firm for s l a u g h t e r i n g . Tou inqu i r e -whotter e i t h e r of -theso 
two typos of car ing for c a t t l o c o n s t i t u t e s employment i n a g r i c u l t u r o v d t h 
i n tho ra.oa&ing of s e c t i o n 13(c) of t h e F a i r Labor Standards Act of 1938, 
and i f n o t , what i s t ho a p p l i c a b l o minimum ago for tho omploymont of 
minor s»-:̂ '~'̂ '"-'i' -•' ••,:,•--•!--. ' • •• •.••-. -,., ' - ^.,. ' • .riy.. ' 

Sec t ion 13(c) provides t h a t "Tho provisions* of soc t i on 12 
r e l a t i n g t o c h i l d labor s h a l l not apply vd th r e spoc t t o any omployoo 
oraployod i n agr icul ture) whilo not l e g a l l y roqu i rod t o a t tond s c h o o l . " 
Soc t ion 3(f ) de f ines tho t j rm "agr icul - turo" t o includo i n t e r a l i a "tha 
r a i s i n g of l i v e s t o c k , " Such torm inc ludos tho f a t t o n i n g , fooding and 
gonoral care of c a t t l o and tho d e f i n i t i o n makes no d i s t i n c t i o n w i t h r o 
spoct t o omployoos on tha b a s i s of t ho purposo for xvhich tho l i v e s t o c k 
i s r a i s o d . Soo I n t o r p r o t a t i v o B u l l o t i n No. 14, paragraph 6 . Hovravor, 
i t has boon tho c o n s i s t a n t p o s i t i o n of tho S o l i c i t o r ' s O f f i c e t h a t tho 
exomption inc ludos tho f a t t o n i n g , fooding and gonora l caro of c a t t l o only 
i f porformod ovor a s u b s t a n t i a l poriod of t imo , and doos not includo tho 
temporary handl ing of c a t t l o for imraodiato s l a u g h t e r or r o s a l o . Soo L.F.L. 
97, p . 32, 36, 89 , p . 30, 31-32; I n t o r p r o t a t i v o B u l l o t i n No. 14, p a r . 6, 

In tho caso of Nat iona l Labor Rola t ions Board v . To-vroa Pack
ing Co . , I l l F (2d) 626 (C .C .A.9 ) , an a c t i o n undor thO Na t iona l Labor 
Ro la t i ons Act and anparon t ly aga ins t tho subjoct f i r m , tha problom arose 
xvhothor tho v/ork of omployoos of omployeos of defendant ongagod i n opora
t i n g and ma in t a in ing "fooding pons , r e t a i n i n g pons , and a food v/oll 
"adjacent t o i t s packing p l a n t " v/as " a g r i c u l t u r a l in c h a r a c t o r . " Nothing 
appoars in tho f a c t s of tho caso or tho c o u r t ' s obsorva t ion t o i nd i ca t o 
t h a t dofondant ongagod in tivo typos of c a t t l o fooding—temporary fooding 
of fa t tonod c a t t l e for a day or tv/o boforo s l a u g h t e r i n g , and feeding of 
rango c a t t l o for an avorago of 90 days so t h a t thoy may bo fa t tonod 
s u f f i c i e n t l y for s l a u g h t j r i n g . A l so , t h e r e was no i n d i c a t i o n t h a t do
fondant ro so ld 10 porcont of i t s f a t tonod rango c a t t l o or t h a t i t ,-̂ i-
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.?|,̂ 3.- fattened range-cat t le on behalf ofpdther dv/nersi In holding the r/ork of . . 
the enployees at the "feeding pend" hot to be agr icu l tu ra l in character" 
the court s ta ted tha t the employees' v/ork did not const i tu te "stock feed
ing or conditioning as a separate a c t i v i t y , but we do have stock ready for 
conditioning and fatteni.ng confined in r e l a t i ve ly small corrals and fed 
intensively for short spaces of time as an incident to a meat sifiughtering 
and packing indus t r i a l enterprise,";j*j-~^D: 

On the basis of ths holding in L.F.L. 59, p , 30, i t appears 
tha t when a firm i s engaged in the feeding and fat tening of c a t t l e and 
a l s o ' i n the slaughtering of c a t t l e , the temporary fggding pending iramediate 
s a l e , shipment or slaughtering does not cons t i tu ts ea.ployment in agr icul 
ture vdthin the meaning of section 3( f ) ; but the feeding, fat tening and 

-general care of ca t t l e over a substant ia l period of time does const i tute 
employment in agr icul ture vdthin the meaning of section 3(f) even though 
some of the fattened ca t t l e are ult imately slaughtered by the feeder . In 
my opinion a day or tivo does not const i tu te a subs-tantial period of t i n e , 
but 90 days does. . •-..y^.a: .nhi. •533*' 

te 

.cl' .E-ili,-!- As already indicated, i t i s d i f f i cu l t from the facts stji-ijed in 
the To-vreg case, supra, to detsrraine v/hr.t typo of "feeding pens" the court 
was discussing, HovTevor-, the reference to the fact t ha t the ca t t l e v/ere 
"fed in tensively for short spaces of time" would seem to indicate tha t 
the court bad under 'consideration the corral pens ''There fattened ca t t l e 
vrere kept a day or tv/o before slaughtering, ra ther than the feed p.ens, v/here 
range ca t t l e are fed and fat-tened for an average of 90 days and as high 
as 120 days. Furthermore, the " ra is ing of l ivestock" per sa i s defined 
by the statute, to const i tute "agr icul ture" and na d i s t inc t ion i s mr.do vdth 
respect to the purpose for which the livestock i s ra i sed . Consequently, 
the ra is ing of livestock primarily for indus t r i a l purposes, such as to 
obtain serum or v i rus , const i tu tes "agricul ture" under section 3 ( f ) , e-von 

-,.' though such vrork may not f a l l s t r i c t l y vdthin tha narrovrer term "agricul
t u r a l in char3,ctor" v/hich tho court in the Tovraa case had under considera-

. t i p p . , See In te rpre ta t ive Bul le t in No. 14, paragraph 6. 
" . , ,!» ^ . ? -*» ;;-v' Consequently,- in my opinion, tha fa t ten ing , feeding and 

general care of ca t t le for a substant ia l period of t i n e , such as 90 days, 
-' const i tute "agr icul ture" 'ondor section 3 ( f ) , even though the fattened 

: , ^ ca t t lo are ul t imately slaughtered by the feador. On tho other hand, the 
J temporary handling and feeding of c a t t l e . Such as for a da'y or tv/o, for 

iramodiato r e s a l e , shipmont or slaughter does not const i tute "agr icul ture" 
under section 3(f), 

- -tfej- --wt y y - - : - y s j y 

On the "basis of Jlr, Tyson's momorandum to you of July 13, 1945, 
reversing 3 C.L.L.O. 7, i t v/ould appear that the corra l pens here involved 
where fattened cat-tie are fed and handled f6r a day or tv/o p r io r to-slaugh- . 
^taring for production of goods for coraraorco, const i tute a producing estab-
- lishment within the meaning of soction 12(a) , Presumably i f is to , the 

1̂ . advantage of the firm to slaughter c a t t l e fattened by others,, as soon as 
possiblo after being received at the corral pens, in ordor to prevent the 

, c a t t l e frora losing v/eight. . Consequently, -',7here -the slaughtoring occurs 
vdthin a day pr trm a f t i r r sceipt of tho cat t le at the corral pons, i t 
appears tha t the temporary feeding and handling are so closoly connected 
with the slaughtering as to be a pr.rt of i t ri.nd -thus const i tute pro-

." : cessing occup.ations v.dthin tho exclusion of Child Labor Regulation No, 
I' •''•* _ . 3, 111 such a case tha applicable ninimun age is 16 years . 

Pursuant to your roquost, tho attachments subraitted by you 
aro returned herewith, 

if •'. ^ -^ ' ^' y 
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Washington 25, D .̂'C-*r.-;;;., , ' 1 1 P « ' ^ i-'.rfjf-, August 17, 1%5 
. • . ;- . , • •- - " ' ' • - - ^ - « « 

. • • • • - • - • ' - -. -I - • ; • : . , : ,--• , : .t'l.i 'v --i-^-y,]! t , , 

' • '•'• y y - y ' • / • y^ y y ,i-:---. Ĵ -. " 

Mr, H. K, Swenerton -': ' r- ' ^ - y : MU ^i 
t - h i Wage & Salary Administrator "* t 

.Consolidated Vultee Aircraft Corp, '̂'̂ '̂  " f . iy .K.s -v ^ iv*,-
ĝ -;.San D i e g o ; California.'; • ' - . ^ i : ^ ^ ^ ^ * 3,, ̂ti!i!t..;.'f f--?-* y 

„ .,''••",''••' • -•" •" • ' -.•: . P -i 
Pear Mr. Swenertbnr'-" "• - ' ' . 
''I; '• • 

This't/ili reply to your letter inquiring uhc-ther. the ftethod of 
computing, pyertlme c-ompensation omployed by Consolidated Vultee Aircraft 
Corpbi*at'ioh mee-bs 'the overtirae requirements of the fair Labor S-fcandards 

' Act, . 1 i ' .p " i ^ ' i •' " i i'i-}-yy..y , ,...._,. 

You state that the company's first and secorid shifts are 8 hourfe 
a day and the third shift is 6^ hours a day. You state further that 

•' third-shift .employees ore paid 8 ho-urs' pay at second-shift rates for 6|-
• hours of work.y Wori in excess of 6^ hovirs on the third shift or 8 hours* 
' *' on the second shjLftris paid for at time and one-half-the estahlishod rate 
'^ for the second shift. Similarly, work in excess of 8 hours oh the ifirst 

shift is compensated at the rate of tiaa and one-half the established 
first-shift rate*: ..,-:-. 

. ,, '• . - . .;.,- -.A^^'A-^,., "• ;, • ' '-,%• i;vi;,: fel- «'•:,,. ;.iA*:i^--*.:fS|?1i|^ 

Your l e t t o r a lso s«?ts out th$ following example of hoiS; an era-
• ployee's hoxirly-earnings vary as 'bet-Si^n the three s h i f t s . ' •„ • 

.-'.•' • Reg,, No, of Rate of. Pay ,•.•.-;''.. 
''^' - »• " , Shif t ., Working Hours , ' ' Per-Hour-: .--v 

l A _ , * ' , , - , . , . . . ; ' . •iyiPP,'yfm. • . - . . y. :-.. _-:.;, • 

' ' • ' '-:f^.* 1 y-.^i.' ;/-;•-- 8 ' . " - "I 1,00 ...,-r.. • 
. 2 ' - " t^ ' 11,00 plus $,08 a I l , 0 8 

y ^ - $ i i m i '' 3 V "'"'* •'"*•: '•--̂ -- --̂'̂  8-x:(l.00 plus $.08) | ,6.5 = ll*33 
,*¥- % '^^ iP i i ••%< ' , , ' ••',',- ': 

- y You state -that it is your view that ll,33- is the proper rate 
. r-* to use in, coraputing overtime compensation of tho third-shift emplpyees 

under-the Fair I.abor Standards Act and •that amounts paid in .excess of 
'y ,.̂  this sum to such employees for work in excess of ,6g- hours may. be credited 

against overtime due under the Fair Labor Stand^ds Act for nork. performed 
y '. in excess of 4.0 hours a week v/hether -fchey work only occasionally or whe-fch-
•*• .* er -they work regularly in excess of 6|- ho'urs 9. day» 

, , . , - . ... • « .'..•: ̂ m . t:- • •i-iim'.qtr^ 
Paragraph 69 of Interpretative Bulletin No. 4., a copy of which 

" i s enclosed, state-s; . • - , . • 
.'I* . •• ' .pyi'tryy^ y mky-ysKiAtydPi -it 'y .: i • 

' "Extra,compensation paid for overtimo -yrork, even if required 
to be paid ty a union agreement or other agreement 'bGtwden tho '.,,y 

" ,* '••• employer and his eraployees need, no't 'be included in deterraining 
"P P' ' the employee's regular hourly rato of pay (see par, 13 of this 
'"'_'_J ' bulletin), Fur-therraorc, in determining whether he has net tho 

overtime requirements of section 7 -the employer raay properly 
•consider as overtime compensation paid "by him for the purpose 
of satisfying these requirements, only the extra amount of ' • 

' iisr 

* - , y • 

yd' Is©-' 
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•••A-':gv-<f...-., ~- compensation—oy,§;c,^.and above s-fcraight time— paid by. him as com-
'".'., pensatiqi^ 'for 'overtime work—that is,, for hours -ĝ orked outside 

5̂  ..'-.,•.>'" '.jth'e.'hoirma'l or regular wprking hoiys—regardless of .whether., he is 
' ' required to pay such compensation by a union or other agreement, 

y ^ • • . . „ • In no we,ek, of course, will tho overtime requirements of section 7 
be met unless the employee receives an amount equal tq at least 

,. ,A, his regular rate of pay for 40 hours and timo and one-half such 
- l y i i i i P l i ..ra.te for the,hours worked in excess of 40»";.'K ii»r -'t^y-'n^ vfi/"̂ Ŝf 

, ,.",.'... I'A," It $hould .b©..noted that this quotation stresses tho point that 
A,;.-_̂  daily overtime compensation must 'be paid for work in addition to -the em- • 
.**".; A ployees' regular schedule, if it is to be credited against overtime re

quired by the Fair Labor Standards Act, In this connection, see.also sub-
' '..: par^rapha ,(3) and (4) of paragraph 70 of the bulletin, / ' j.̂ -'î  %. -

';;''::".'A_̂'̂:."̂î'A In Walllng V, Helmerich & Pavne,. 323 U.S. 37,' the Supremo Court 
'̂.̂.." ill discussing the quostion of daily overtime compensation said (on pages 
*;̂ .̂ ,.4p,-4l)j:/':. '̂  A / _,'• . '.__ • 

|>~#4'-?f*>v.:4? -v "The split-day plan, moreover,' violated''the bsisic rules for 
V . • ,'• Acoinputing correctly the aqtual regular rate contemplated by .A. 
';,,..;, section 7(a), While -the words 'regular rate' aro not defined 

ih -the act, they obviously, mean tho hourly rate actually paid -y 
for tho normal, non-overtime v/orkwcok, Oycrnight Motor Co. v, ' ' 

,,,,,• iisssi, j u ^ ^ . ^̂  ^ ^ . 

'f:,i^f. ^ ••' " . •' A -."•". "• ̂  „ j(, „ •:• ;i''anK«d «i> .#v̂ '.AA •. • •-o;-". 

f̂  . ' 

'-'•'- "But respondent's plan made no effort -to 'base tho rogular 
rate upon the wagos actually received or upon the hours ac-
tiually and regularly spent each week in working. Nor did it 
attempt to apply tho regular rate to the first 40 hours ac- 1 
tually and regularly worked. Instead the plan providod for a 
fictitious regular rate consisting of a figure somewhat lower 

'. than the rate actually received. This illusory rato was arbi- • "-
" y'.i-i-r , y, trarily allocated to the first portion, of .each day's regular • ->• 
.> ' ;, labor;, the latter portion was designated 'overtimG' and called 

. I'" for compensa,tiori at a rate , one .and'OiiG-half times the fictitious .-
• ' 'regular rate, * -x- ̂  Hence he was entitled to no additional re-

j muneration for v/ork in excess of 40 hours cxcep-t in the unlikely 
•zio-- 'situation, v/hich never'in fact occurred, of his q.ctually working 

,• more -than 80 hours. The vice of respondent's plan lay in the 
. ~, 'fact "that the contract regular rate did not represent the rate 

.A '- ' which was actually "paid for ordinary, non-overtime hours, nor did 
; it allow extra compensation to be paid for true overtime hours,-**"**" 

• • , , - - - I . ' — • •' 

I am unable to agree with your view that an employee who regu
larly works 8 hours a day (or some other number in excess of 6|-) receives 
overtime compensation •which is preditable against overtime due under tho 

..̂ , ' Fair Labor Standards Act, if he is paid extra compensation for the work 
A in excess of 6|- hours which ho regularly performs merely because he re

ports to work at tho same time as employees v/ho either never or only oc
casionally -work in excess of 6g- hours a day. In other -.vords, tho ques-

' • tion of v/hether particular compensation is for hours in excess of the 

('^Pfy 
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:;=• + ; regular or normal .hoxirs of'ivojfkAbf is'-fche'hbrmal'"non-over^ 
should be answered oh'the'̂ feasis''of'-fche--dii hours of 

^j-work rather than, those,,of "th«i-,sh-ift- to Wh-iehAhe is deemed-to..be attached, 

.-. ̂  , ,.̂  ,T"0''de-berin,in? "̂ ^̂  rate of pay at which an-employee is 
/employed^ in; a^'s^tusitioh's^^^ all compensation^ except 
true overtime' 'compeM'safiipn received ly the employee, should b^ divided 
by the number of nonio'vertime hours worked, E:5ctra compensation for work 

j- in excess of, 6|-hours., a; day may be considered as overtime compensation 
V duo under the-Fairrtaior'Standards Act bnl̂ ^̂  overtime com-
A. pensation and,is,pa,id. for'..hours in excess, of thjos^ • hbrmaliy and regularly 

^i worked 'by tha-fc employee,^ Thus,, where an employee;'is. emploj/ed on the: third 
"^ shift and regular.ily-works only'65^ hours for pay 

as if he had w'drke'd'8 hours on the"fedc-ond Shift,-'his'regular'hbiarly rate 
p.y.. of pay. if l/;6,5.x 8 x -tJie stated hourly rato of the, second shift. However, 
.. if'an employee' regul'arly vroVks longer'hours hi]s r^gulaT-^ hourly rate of pay 

must 'bo computed by adding together all compensation received'for all his 
non-overtime hours emd dividing the resulting sum by the number of'hours 
for which ,it is compensation. Accordingly, the compensation of an em
ployee employed, on the, third'shift,'iiiftio is paid "in the mariner described 
in the second.parragraph of this let-fcor^T/ould be cotnputcd as follows, if 
he regularly works. 8 hours, the second-shift rate is 11,08 and he works 
six 8-hour days'dn a'particular week! ,. '"' 

No, of non-overtime hours for the week during--'-yie • 'A..:. 
first 6^ hours a day * 32.5 

No, of non-overtime hours for the week after tho 
....,, first 6g-hours a day 
^'. Total .non-overtime hoiirs for "fche.week 't^'^^'-^'-'^'^P^' 
V*-,Overtime hours for the week 
• f• .Total hours worked.ill.the weekA ^̂  ' 
; ,*" - , ' •, •' • ' -iry y-'i . m ^.- 'y 

* Pay for hours in excess of 6|^"a day ' ' '" 

'-'^-'. • Straight- t ime compensatibn ' ' ^ - ^ ^ m m m m 
". 40 hours (for 32,5 hours ' work) xll .08^^' '^^^'«^»^^'%3,20 

-yy ' . . • 11,25 hours ( ig-x 7.5 hours ' work) x 1,08 ' " =•' '^12.15 
*."**; f o t a l Straight- t ime compeiisation for 40 hours - - f !^ ,35 
.-;•-'-. : i i'i.., , y - _ . •• - - .-,:•• ' •:. • ";',,.-?fe. 

Regular rate of pay per hour—$55,35 ^ 40".'' ' __^y -"1,38 
Straight-time an'd over-fcime' compensation for * r*̂ ''i*"f""' : 

8 hours—$1.38 x 1̂ - x 8 hours ^ -,....*''. 's 16,56 
Straight-time compensation for 40 hours " ' g 5^.35 

s '_ ' y y Total straight-time and overtime compensation ^•''••'̂ ''' 
' - i y ^ m . . for the week • . - - --^--,---V-''' -•-•-'•«=• |71,91 

>«j; 4 . 

<-i '• y.-i ^"1 ,'^':^i,smyf,^iS»ta '̂%^ijr i , - y....''^^^^ "$.y»5j*|-Kful • 
""'*• "A L̂ -IS ' ' f',t •--*' lesi ^-m ' - y , ' • ~ 

''••^ J \C Ty -» -vfy-i^' 'f -"*:•'. -•-. V- ."' . . 

y'J'>>. ,v sj.«,,iiEi *i»:4\ ^ i tli miP'm. R. Mccoi.® •̂ "*"- l i ' »-»^ 
Deputy Administrator i 

' Enclosure ' • .- • , s 
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' P p ^ ^ ' ^ -'A -,..- ̂  •;'.,., V , . ', • • 402^31 

^ . Mr. R. E. Helmer ,,.'•,:'•: • i - ^ -,. 402.2111 
' l y Director, Washington Office ' ^ ,, ' .̂; 
' - Prentice-Hall, Inc. ' ' ' 'k '^cvii ' tM it:'.'SOL:JFS:gf 

941 Munsey Building ; • "• November 20, 1945 
1 - *-"K'/ashington, D, C, ,. 

pâ n̂ . pyt̂  im^f'i ' 
r.i Dear lk: , Helmer:' ' , -,,_ • 
-«?• • ' - A-',-,.,.' 

...•yy^ This is in regard to your letter of October 2, 1945, addressed 
Ay to Mr. Murtha, Therein you refer to release R-1743 which discusses the 
.' y . problem of whether Contributions by an employer to pension, annuity and 

,;..,•- similar plans for tho benefit of his employees need be included in com-
-'v;V' puting the regular rate of pay for overtimo purposes under the'Fair Labor 

.-,-,' Standards Act of 1938, As you know, the release statos -fchat if the two 
•.:•.,:,; -conditions contained therein aro mot, such contributions need not be in-
•-', : eluded in computing the regular ra-te of pay. As you point out -the condi

tions are not considered ty -fche Wage and Hour and Public Contracts Divi
sions to have been met where an employee may surrender an insurance 

A yi. policy and receive the cash surrender value thereof, : . 

• . . . You inquire as to what is tho required action on the part of 
an employer towards computing the base wage to include the employer's 
contribution towards a pension trust where vesting is deferred for a 
period of years. By "vesting" I presume you mean that in liou of the bene-

'y fits under the plan the employee after a specified lapse of time becomes 
entitled to receive a cash consideration, either in the form of a prede-r 
termined amount or the cash surrender value of the policy. 

If at the time an eraployer makes a contribution to a pension, 
• ' ' annuity or similar plan the two conditions of release R-1743 are not 

met, the contribution is treated the sara.G as any bonus payment which is 
part of the regular rate of pay, and at the time the contribution is made 
the amount thereof must be apportioned back over the workv/eeks of the 
period during which it may be said to have accrued. See enclosed copies 
of releases R-1548(a) and A-13 dealing with the general problem of bonus 
payraents under the Act, As you will note by release A-13, it is the pre
sent enforcement policy of the Vfege and Hour and Public Contracts Divi
sions not to insist on the inclusion of any bonus (except where there is 
obvious evasion of the overtime requirements) v/hich is paid at greater 
intervals than quarterly- in coraputing the regular rate of pay even though 
the bonus would othorv/ise be of a type requiring such inclusion. 

As is apparent frora the preceding paragraph, when at the time 
the contribution is made the tv/o conditions of release R-1743 are not 
met, -the employer at such tirae, and not at -the tirae of "the so-called , 

y vesting, must apportion the amount back over the workweeks of the period 
during which it may be said to have accrued. The fact that the so-called 

-,, vesting does not occur Immediately or that an employee may sever his em-
J 'P..: ployment before the so-called ves-ting occurs would not affect the result. 

Lastly you inquire as to what action an employer should take 
iy . - who has made contributions to a pension, annuity or similar plan whith 

do not meet the two conditions stated in release R-1743. As you know 
rights under the Act are CQ?iferred, -upon omployces by the statute itself 
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and the Admiidstrator has no authority to relinquish or impair these 
statutory rights. Fail-ure to include a contribution which does not . 
meet the two conditions stated in release R-1743 in computing the regu
lar rate of pay, is no different than any case where a bonus is omitted 
from the regular rate of pay. So far as -the iifage and.Hour and Public 
Contracts Divisions are concerned if tho failure was not wilful or an at-

• tempt to evade the requirements of the Act/ no enforcement action would 
generally be taken where the employer pays restitution for past ..viola
tions and agrees to comply with the Act in accordanco with release R-1743 
in the future. Of course, v/hat action an employee may tako underysec-

*- tion 16(b) is a matter over v/hich the Divisions have no jurisdiction,, , 

P ^ i?f lipf,i<;.. • - . ' . „ ., ., A ,. . ,. 
•yt.- T y . Very "truly yours, 

P ' I y . - # ' •• 
*•• . , . . • ,, ,.. ,- a r - • ' * "-

•^^if^fl^J fiii ; t ^ y - -.-i .iii^- . y ' y y . :y 
p.tiKr-yyiii' •̂Mti!̂ -* -j^ijatjiPi^ A'?*^ ^ » ^ -s^i lapSlfe t>ar yp i 

fMi 'm MiM,z l*£-4|ftil% •-** $FI a**lfe.nj,r4» miiikmfil, ik'P • , ' , • . - . 

• . . - - WM. R, McCOMB ' P ^ ' "''f 
.""y Deputy Admin is t ra to r '̂ '̂ •' 

'«£ ^ ' - ^rr, - ' . < y i m t t n 

' ^ y. '̂ z ^ P y y J S **"v > 

fjJji 1^ i • ^ ' i S ? * >% r t - r iy Âyf 1 y, ^ \ ' - ^ t t 

.:•' Enc losures ^'''^ V? .-t^3.ij . n u : t^* t « .̂  . - Ut r ^ 
• - "- f/--* yk.» ^: -41^ 

••*: •• J " \,^2P *<m*i£K% 

A îif'̂ sk' Riv^t , . •id',>na^- y ' - •r • • '• Hly/l4 . - •.,': '̂ySs;. 
P m P y . y y f . ' ^ P ^ A i y y x y y i y . , . . ^ y y. .•^/•.iyP.y u,A-'- - % t i i i :,-t^ 
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i'̂ yr^ 0|y , .-•..yn.,^a-,^A.j,-^^.;: ^^ ĵ .^^,.,. :i:. ; ,̂.̂ . - ••-.•• . •• • 

• • • ". •" -^rf^'-^c:^"*" •••-:--^-^z .m^w-JV 
, -. -. -• yyyy,. . . « • ' ' ' • - ' , . ' h-' '''-'• ' ' • ' " • • - . 

' • • y •iMi'^Mf^.y- " ' • ' -:- • i f i 1 ' ,...-:•• .. 
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