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January 14, 1946 

fi'^i.^'ypyp'im "«-
/ . • t 'P 

Ihis -vdll reply to your memorandum of August 22, 1945 concerning 
the application of the Fair Labor Standards Act to employees of the sub^ 
ject firm, which operates as an agency to obtain jobs in the motion pic- • 
turo industry for approxiraately 40 clients, including motion picture ''''•' , ' 
actors, producers, writers, musicians, etc. You refer to the opinion 
expressed in Legal Field Letter No. 67, page 15, which discusses a simi
lar type agency and state that you believe that case distinguishable from » 
subject case in that here interstate transactions are rare, the bulk of 
the transactions taking place entirely vdthin the State of California. 
You request ray opinion as to whether the clerical employees of the subject 
who prepare the correspondence and do the other clerical work in connec
tion with the obtaining of jobs for persons in the motion picture industry 
are covered by the Act as being engaged in occupations necessary to the 
production of motion pictures for interstate commerce. 

." ' /.s you know, it is the position of the Divisions that employeos of ; 
an employment agency who procure actors, writers, and other persons for 
the making of motion pictures are engaged in an occupation necessary to 
the production of the pictures (Vol I, Ifege Hour Code 3C29, footnote 238). 
If such motion pictures are destined for interstato shipmont, as is usurlly 
the case, such employees would appear to 'oe covered under section 3(j) of 
the Act. 

In this connection, you may recall tha.t a sinilar view was expressed 
by former Solicitor ̂ I'Vamer ''H. Gardner in a memorandum to you date'i ..".pril 
6, 1942, concerning Paul Kohnorj Inc. The last paragraph of that memor
andum states: 

.•P • - • 

Quite obvious ly , the p rocur ing of a c t o r s , v / r i t e r s , e t c . , , ,,y, 
' . ,, „. i s i nd i spensab le t o producing mo-ving p i c t u r e p roduc t i ons , -̂ • ' 
' • ' '.''• and i f agencies such as the sub jec t company did not p e r 

form t h i s func t ion , t h e producers would h a / e t o secure • ^ 
the s e r v i c e s of the performers themse lves . • , . 

Since t h e a c t i v i t i e s of s u b j e c t ' s c l e r i c a l employees appear t o be 
i n t i m a t e l y and f u n c t i o n a l l y r e l a t e d t o t h e procurement of jobs f o r p e r 
sons in the motion p i c t u r e i n d u s t i y and, presumably, a r e necessa ry t o t h s 
cont inued func t ion of sub jec t f irm as an a c t o r s ' agency, such employees 
v/ould, i n my opin ion , be wi th in tho coverage of the /.ct undor the " i n -
tegra-ted e f f o r t " r u l e enunciated by t h e Supreme Ccurt i n /.rmour & Co. v . 
Wantock, 323 U.S. 126, 130. See, in t h i s conne r t ion , my recen t momoran- ',; 
dum t o you dated December 1 1 , 1945, concerning the Retadl Cred i t Company, ; 
I n c . , and t h e cases c i t e d t h e r e i n . See , a l s o , P h i l l i p s v . Maekor Ccoo. 
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Mem.orandum t o Dorothy M. Vdl^iaras Page 2 

. . . . Si - •'.,. 

K r^lyfii'l y ' " ^ '- \ 

Light & Power Assn . , 8 Wage Hour Rept . 1127. >1.*A fc -

The afore-montioned -views f ind f u r t h o r s t ipport , I b e l i e v e , in the 
d e c i s i o n handed down in Yunker v, Abbye Employment Agency, 5 "Aage Hour 
Rept . 57. I f , of c o u r s e , t h e c l e r i c a l , employees i n ques t ion a re engaged 
in t h e r e g u l a r and cont inuous use of the mai l s and o the r i n s t r u m e n t a l i 
t i e s of i n t e r s t a t e comm.erce and, communication, t h a t would furn ish an 
a d d i t i o n a l b a s i s f o r ho ld ing s u b j e c t ' s employees t o be sub jec t t o the Act. 
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Dear Mr. Helmer: January 9 , 1946 

This i s i n r e p l y t o your l e t t e r of December 12 , 1945, addressed 
t o Mr. Murtha, concem.ing t h e payment of overtime compensation undor the 
F a i r Labor Standards Act . I n your f i r s t ques t ion ycu s t a t e t h a t an em
p l o y e e ' s scheduled workweek has been 40 hours f o r which he has received 
a s a l a r y of $40 p e r week, t h e agreement having been t h s t $40 was the com
pensa t ion f o r the 40-hour week. Subsequent ly , h i s workweek was reduced 
t o 38 hours but he cont inued t o r ece ive h i s weekly s a l a r y of $40, i t be ing 
e x p r e s s l y agreed t h a t t h e $40 was t o be h i s only compensaticn f o r weeks 
t h a t d id not exceed 40 hour s . In o the r words , you s t a t e , a l though h i s hour
l y r a t e was inc reased t o $1.0 5 by reason of reducing h i s r e g u l a r v/orkweek 
t o 38 h o u r s , the employoe agreed t h a t i n any week in which he works 39 or 
40 h o u r s , he would s t i l l roce ive only MO. I n a c t u a l p r a c t i c e , the em- 1 
ployee f r equen t ly works more than 3 8 hours but not mor^- than 40 hours and 
s t i l l r e ce ive s only $40. I n your second ques t ion yoB assume the sam.o so t 
of f a c t s , excep t , you s t a t e t h a t i n s t e a d of t h e employee's r e ce iv ing no- y\, 
t h i n g f o r the 39th and 40th h o u r s , he i s paid an a r b i t r a r y raito of 53 .'•'.'-' 
c en t s f o r t h e s e two hour s . D . 

• - ' : • ! 

. , ' • , I - ' •, 

As you know, t h e a c t r e q u i r e s t h a t an em.ployee under the r e 
quirements of s e c t i o n 7 must be paid a t a r a t o not l e s s than one and ono-
h a l f t imes h i s r egu l a r r a t e of paj*- f o r a l l hours worked in excess of 40 i' 
p e r week. Before an employee can be sa id t o be paid the f u l l amount of 
ex t r a overtime compensation requ i red by t ho a c t he f i r s t raust be paid h i s 
s t r a i g h t - t i m e compensation i n f u l l f o r a l l hours worked. 

Your f i r s t i n q u i r y p r e sen t s a ques t ion of f a c t . I f undor the 
omployment c o n t r a c t t h e $40 i s in tended t o pay i n f u l l f o r each and every 
hour worked through 40 p e r week, even though dur ing some v;eeks l e s s than 
40 hours a re worked, then dur ing a week v/hen the eraployee v/orks 44 hours 
he would be due $46 under the a c t ($40 / (4 x $1 .50)> . ^ _ 

On t h e o the r hand, i f undor the employment c o n t r a c t t h e $40 i s ' 
in tended t o pay i n f u l l fo r each and e v e r y hour worked through 38 per week, 
and no th ing more, t hen , dur ing a week when 44 hours a r e worked he would 
have t o be p a i d , under the a c t , f u l l s t r a i g h t - t i r a e compensation f o r each ' 
and every one of the 44 hours and an ex t r a h a l f - t i m e f o r the 4 overtime 
hou r s , o r a t o t a l of $48.30 (44 x $1.05) / (4 x $ .525) . However, dur ing 
a nonovertime workweek i t would not be a v i o l a t i o n of the a c t t o work tho 

- ; * ' • ! • • 
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Mr. R. E. Helmer, 
iii .», 'iii- w / y 
Page 2 

employee for 40 hours without addit ional pay for the 39th and .40th hours. 
An employer could not. effect compliance with the act by paying an a r 
b i t r a r y and f i c t i t i o u s ra te of 53 cents for the 39th and 40th hours, i f 
in fact under, the emplcyment contract a rate of $1.0 5 i s due for each of 
these hours. - ^ . . , y •' ..yy.y 

. • ' ' . ' ," Very t r u l y yours. 

mi. R. McCOMB 
Deputy Administrator 

- ^ ' ^ 1 . ^y-

"*, O ' i y ^i 
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Mr. Morris Back 
Back & Gould 
51 Chambers Street 
New York 7, New York 

Dear Mr. Back: • ^ • • ' 

21AC102.120 A 
21BJ602.1 -I 

602,3 
eiAClOl.620 

405*1 ' • 
411.42 

S0Ls^^7/P:ERG:CTN 

January 25 , 1946 

' ' " I h i s -vdll r e p l y t o your l e t t e r i n which 'ycu i nqu i r ed concerning 
t h e a p p l i c a b i l i t y of the F a i r Labor Standards Act t o window trimmers em
ployed by your c l i e n t . .' , , ...y -'-y y 

; '.;• I t appearsr t h a t your c l i e n t ' 'displays p roduc ts of n a t i o n a l manu-'-
f a c t u r e r s i n r e t a i l e s tab l i sh raen t s and rece ives a fco from both t h e r e t a i l 
s t o r e k e e p e r and t h e manufacturer f o r trimming v/indows and s e t t i n g up d i s 
p lays i n s u c h , r e t a i l s t o r e s . You s t a t e t h a t t h e ^window trimmers l i v e i n 
t h e S t a t e i n •which t h e s t o r e s a r e l o c a t e d except f o r one trimmer whose 
t e r r i t o r y covers both Massachuset ts and Rhode I s l a n d . Nev/ York and New 
J e r s e y tr immers ccsne i n t o your c l i e n t ' s New York o f f i c e once a week t o r e 
ce ive t h e i r pay and t o p ick up d i s p l a y s and supp l i e s fv/hich a re furnished 
by t h e manufac tu re r ) , and o the r employees pick up t h e i r pay checks, d i s 
p lays and supply m a t e r i a l from a s t o r e i n t h e i r S t a t e t o which they a r e -^ . 
mailed from New York. ' You do not s t a t e how t h e r e t a i l s t o r e s a re s o l 
i c i t e d nor do you i n d i c a t e under -what arrangement your c l i e n t ' s men rece ive 
permiss ion t o d r e s s t h e vdndows of t h e r e t a i l s t o r e s . 

As you know, t h e F a i r Labor Standards Act a p p l i e s t o employees 
engaged i n i n t e r s t a t e commerce o r i n the product ion of goods f o r i n t e r s t a t e 
commerce, i n c l u d i n g occupat ions or p rocesses necessa ry t o such p roduc t ion . 
Employees so engaged must be pa id a t ra.tes not l e s s than 40 cen t s an hour 
f o r a l l hours worked i n each workweek and a t r a t e s not l e s s than one and 
one-hal f t imes t h e i r r e g u l a r r a t e s of pay f o r a l l hours worked in excess 
of 40 i n a workweek, un less s p e c i f i c a l l y exempted from one o r both of t he se 
requirements t y some p rov i s ion of t h e Act . 

'Where d i s p l a y mate d a i s a re t r ans ra i t t ed ac ross S t a t e l i n e s and 
a r e i n s t a l l e d by window trimmers pursuant t o p r i o r orders or unders tandings 
between your c l i e n t and t h e r e t a i l e s t ab l i shmen t s or n a t i o n a l manufactur
e r s , t h e i n s t a l l a t i o n of such d i s p l a y s would be dceraod covered under the 
p r i n c i p l e s expressed in Trailing v . J a c k s o n v i l l e Paper Co . , 317 U.S. 564. 
This would be t r u e even though tho d i s p l a y m a t e r i a l s may remain i n t h e 
possess ion of your c l i e n t f o r some tirae beforo the s t o r e i s ready t o have 
t h e d i s p l a y s s e t up . Moreover, i f t he c o n t r a c t s under which t h e s e d i s 
p lays a r c i n s t a l l e d a r e i n t e r s t a t e c o n t r a c t s for a d v e r t i s i n g ( i . e . , con
t r a c t s i nvo lv ing o r n e c e s s a r i l y contempla t ing t h e movement of d i s p l a y s and 
s u p p l i e s ac ros s S t a t e l i n e s ) , t h e i n s t a l l a t i o n of such d i s p l a y m a t e r i a l s 
would l i k e w i s e be covered under t h e . ' .ct. Coverage would -nlso extend t o 
such employees as may engage i n t h e o r d e r i n g , r e c e i v i n g , handl ing and un
packing of m a t e r i a l s coming frora ou t s ide t h e S t a t e ; t o employees who, i n 
any workweek, a r e engaged i n t r a n s p o r t i n g d i s p l a y m a t e r i a l s a c ro s s S t a t e 
l i n e s ; and t o employees whose movements a c r o s s S t a t e l i n e s a r e r e g u l a r 
and r e c u r r i n g , and a r e made in the performance of t h e i r d u t i e s pursuant 
t o t h e employer 's i n s t rue t i ons , j^, - . , 

(04137) 
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Mr. Morris Back 
..: . .-) 

• i y i ^ ^ - ' p - ' y - h ^ : ' , 

Page 2 
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Sectiori 13(a).!?,)--of the Act, however, pro-vides an exemption frofti' 
both i t s rainiraura -wage and overtime requiremen'ts for any employee engaged 
in a r e t a i l or . service establishment the greater part ' of whose se l l ing or 
servicing i s in intrast tate commerco. Ih i s exemption Would,; in my bpinion, 
be applicable to those window trimmers employed by your c l ien t in any 
week in v*iich they are engaged exclusively in r e t a i l establishments which 
meet the requireraents-of-section 13(a) (2) . The oxemption wruld bo i n 
appl icable , however, to'vdndow trimmers who, in any workweek, se t up disi^ 
plays in . establishments which do not meet the requirements of secticxi i-3 
( a ) ( 2 ) , > •• 

, - , ! # • : ; •'liiti^y'-' 

i.y: • I t r u s t that, the information set forth above will-enable you "t-o-
determine which of your c l i e n t ' s , employees are en t i t led to the .minimtim v/age 
and-overtime bene:fit?s contained in the Act. I f , howover, you have ary fur
the r questions in t h i s matter, I suggest that you commjinicate with the 
regional office of these Di'visions located at 341 Ninth Avenue, New York, 
New York, which office i s charged vdth the enforcement of the Fair 'Labor 
Standards Act in, the. New Yoric,,?rea.. y ,, . ;• -:;..•• 

. • .. pii;.:.,? y..'piy...p^y... . , . : , ••':,••. • . ' y.yiMP-̂  rv-'' -J A;;,: ;-^:'; ••" 
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V . 
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Very t ru ly yours, 

Thacher 
Deputy 

y y ' 
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lidnslow 
dministrator 
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.. Robert C. F i n l e y , Esqui re 
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February 8, 1946 

ii%. 

Your l e t t e r of December 4, 1945, addressed t o Mr, Kar l Rodman of 
our Po r t l and o f f i c e , has been r e f e r r e d t o t h i s o f f i c e fo r r e p l y . You 
s t a t e t h a t t he urdon c o n t r a c t v d t h the Shingle TiTeavers Union s e t s a regu
l a r 36-hour workweek and provides for payment of time and one-ha l f for 
hours worked i n excess t h e r e o f , Duxdng t h e war eraployees f r equen t ly . 'y 
-were c a l l e d upon t o work an e x t r a one-ha l f s h i f t of 3 hours and were 
c r e d i t e d vd th working 39 hou r s , t he l a s t 3 hours being pa id a t t ime and 
one-ha l f . Under, the c o n t r a c t for 1945 i t i s provided t h a t make-ready 
t ime s h a l l be compu-fced on the b a s i s of 15 minutes per t h r e e ope ra t ing "' A 
hotirs and p a i d fo r a t t he r a t e of | 1 . 5 5 per hour . This pro-vision was 
made r e t r o a c t i v e to December 8, 1944 and baok wages have been pa id i n • 
accordance t h e r e w i t h ; however, t he ques t ion has now a r i s e n whether em
ployees h i r e d on the b a s i s of a combination hour ly r a t e and p iece r a t e '• 
and who were pa id 3 cents per hour i n l i e u of vaca t ions a re a l s o due 
backwages p r i o r t o December 8 , 1944 under the requirements of the F a i r 
Labor Standards Aot . Apparent ly , p r i o r t o t h e 1945 c o n t r a c t make-ready 
time was not recorded or t aken i n t o account i n determining employees' 
wages . 

'- , ,;: • :• / y y • ' ' r y •••y -
I n the example contained i n youc l e t t e r , a sawyer, during the 

f i r s t 36 h o u r s , produced 90 squares of grade 1 sh ing les a t a pieoe r a t e 
of 31 oents and 90 squares of grades 2, 3 , or 4 sh ingles a t a p iece r a t e \ 
of 25 c e n t s , for a t o t a l of $50,40. During an e x t r a one-ha l f s h i f t of 3 
hoiurs ho produced 8 squares of grade 1 sh ingles and 8 squares of grade 2 
sh ing le s a t the same p iece r a t e s , fo r a t o t a l of $4 ,48 , I n a d d i t i o n , he 
reoe ived 27-1/2 conts per hour , p lus 3 cents per hour i n l i e u of vacatior^ 
or $11,90 fo r 39 hours , or a sum t o t a l of $66.78 for 39 h o u r s . By f i g u r - . 
i n g on the b a s i s of one-ha l f the hou r ly r a t e s and one-hal f t h e p iece 
r a t e s , you have computed an a d d i t i o n a l $2,70 due as overtime under t h e 
employment c o n t r a c t for t h e l a s t 3 hours i n excess of 36 , However, i n 
a d d i t i o n t o the 39 recorded hou r s , you s t a t e t h a t t h e employee performed 
make-ready work, which time you compute as amounting t o 15 minutes per 
3 ope ra t ing hours or 3 - l / 4 hou r s , making a t o t a l of 42-1/4 hours v/orked 
during t h e week. Consequently, i t i s your con t en t i on t h a t t he r e g u l a r 
r a t e of pay for overtime purposes under the F a i r Labor Standards Act 
should.be coraputed by di-viding t o t a l weekly earrdngs by t o t a l hours v/ork
ed per week, exc lus ive of make-roady t i m e , - " • . . . . . . , ' . 

As you know, employees e n t i t l e d t o the b e n e f i t s of tho ac t must '• 
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be paid overtime at a ra te not less than one and one-half times t he i r , 
regular ra tes of pay for a l l hours worked in excess of 40 per week. 
Make-ready time const i tu tes hours worked under the act,. ' ifailing v, Frank, 
62 F. Supp-. 261 (YiT.D. Ky.); Edmondson v. Yellow Truck & Coach Co, 8 WHR 
187 (E.D. Mich., 19-45). The regular rate of pay for a piece worker i s 
computed by di-viding his t o t a l weekly piecework oarnings (including sup
plemental hourly rate eariungs) by the ntmiber of weekly, hours fpr whioh 
such amount was earned. Of "•/iTalling v, Youngerman-Reynolds Hard-ivood Co, 
324 U,S, 827, As was s ta ted in Skidmore v . Swift & Co, , 3 2 3 U..S. 134/ 
where time outside the recorded hours const i tuted hours v/orked under tho 
ac t , ^'His compensation may cover both waiting and task, or only .perfor
mance of the task i t s e l f • * * 'ue do not miidmizc the d i f f i cu l ty of such 
an inquiry where the arrangements of the par t i es have not contemplated ., 
the problem posed by the s t a t u t e . But i t do,es not differ in nature, or 
i n the standards to guide judgment from that which frequently confronts 
oourts where they must find re t rospect ively the effect of contracts as 
to matters which the par t ies fai led to anticipa-te or exp l i c i t l y pro-vide 
for ," 
- • --. . - . • . . - . , - . • - , - . « ^ > -

-,.,.. . . ^ • . • y , .-,., H-.-t, • ly . -y r i . . . , . . , . : 

Whether the weekly piecework earnings (including supplomOntal 
hourly ra te earrdngs) were intended to cpver both the weekly recorded • 
hours and make-ready time, or only-the recorded hours, must be determined 
from a l l the facts and circumstances of the case. However, where the 
employer did not consider mako-ready timo as const i tut ing hours worked 
under the ac t , i t would seem tha t the effect of the employment contract 
was tha t the hours of omploymont per week which tho employer intended to 
exact from the employees in exchange f o r . t h e i r piecework earnings ( i n 
cluding supplemental hourly ra te earnings) wero only tho recorded hours 
and the employees intended thc. 'r piecework earnings (including supple
mental hourly rate earnings) to pay them in ful l only for the recorded 
hours. Under suoh circumstances the regular ra te of pay would be com-' 
puted by di-viding tho t o t a l weekly piecework earnings (including sup
plemental hourly rate earnings) by the number of weekly recorded hours, 
exclusive of made-ready time, ' ' ' ' • - • • - - •;'"',»?•--,.' 

' ' As you also know, i t i s the posi t ion of the Di-visions tha t extra 
amo\uits paid as bona, fide overtime componsation for hours worked under 
40 per v/eek, pursuant to an eraployraent contract , raay be credited by the 
employer as overtime compensation paid to meet the roquirements pf the 
act for hours workod in oxcess of 40 per v/eek. Of course, what the em
ployee may be due under his contract of emploj'ment i s a mattor ovpr which 
the Di-visions have no j u r i s d i c t i o n , 

. . . . -. * .. ' . f: i-.r 

Also, I vdsh to comment on the "3 cchts per hour in l ieu of va
cation time" which i s paid in addi t ion to tho piece ra te and hourly earn
ings . I t i s the posi t ion of the Divisions tha t whero an employee fore-
gOGS his vacation and during his vacation time receives both his vacation 
pay and actual earnings, the vacation pay need not be included in com
puting the regular ra te of pay, pro-vided, (1) there i s a bojia fide agroo-
mont tha t the employee wi l l receive a vacation with pay, and, (2) tho 
sum paid as vacation pay i s the approximate equivalent of the employee's 

y: • . • . ' • (04137) 
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normal earrdngs for a similar period of time. However, where an em
ployee is paid "3 cents por hour in lieu of vacation time," the amoimt 
ho will receive as vacation pay will depend solely upon the number of 
hours ho works throughout the yoar, and vdll have no relationship v/hat-
soever to the amoimt he would heive received if he had taken his vacation 
with pay. Under such circumstances tho 3 cents actually amounts to an 
increase in the hourly rate and must be included in computing the regu
l a r r a t e of pay . 
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