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MEMORANDA
Date Page From = To

12/7/45 .1-2 Harold C. Nystrom Harry Campbell, Jr.
(AS)

12/11/45 8<% Harold C. Nystrom Lemuel H. Davis
(NCH:ERG)

12/11/45 6é~7 Harold C. Nystrom Dorothy M. Williams
(AS:ERG)

Subject

Delta Drilling Company
Greenwood, Mississippi
Coverage of employees -
drilling water wells to
furnish water for drill-
ing o0il wells whose
products leave the State.
21 AC 205.10 21 BC 208.34
205.23 208.1
205.27 21 AC 409.514

Employees engaged in re-
placing spoil and in land-
scaping in'¢dhnection with
strip mining of coal
covered under Fair Labor
Standards Act--meaning of
"necessary."
21 AC 205,10

205.21

205,27

409.4211

Retail Credit Company, Inc.
San Diego, California
Coverage of ‘clerical em-
ployees of investigating
agency preparing reports
concerning prospective
employees of war plants,
21 AC 414.61

414.95

205,10

205.253
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MEMORANDA

Date Page From To Subject
12/12/45 8=9 Harold C. Nystrom Lemuel H. Davis Snead & Compény'
(vow) Orange, Virginia

Retroactive pay increases
held includable in regular
~'rate of pay.,
26 CD 401.0
401.1
402.2110
402.2121

12/13/45 10=11 Donald M. Murtha Frnest N. Votaw Percentage bonuses under
(ssB) releases R-1548(a) and A-13;
' . "Predetermined" defined.
26 CD 402.2121
a : w11,

12/19/45 12 Harold C. Nystrom Charles A, Reynard Bay De Noquet Company
(EGT) Nahma, Michigan
A 7(b)(3) seasonal exemption
for pulpwood sap peeling
branch of lumber industry
held inapplicable to peel~-
ing of cedar posts.
26 CE 205.9632
.9633
- 29634

12/20/45 13-14.Harold C. Nystrom Jerome A. Cooper J. B. Delaney Company
NCH) New Orleans, Louisiana
Motor carrier exemption
held inapplicable to
drivers transporting chand~
leries, including groceries,
canvas and repair parts,
to ocean going vessels for
use thereon.
23 CB 203.20
T 301,10y

12/26/45 15 Harold €. Nystrom Kenneth P. Montgomery Time spent in grievance

(vWP) conferences with company
or union representatives
held hours worked.
25 BB 206
25 BE 201
25 BC 206
25 BE 204
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8 . —————

Ps ge ME 112

12/27/45 16-17 Harold C. Nystrom Irving Rozen

Date

Page

(Vow)

LETTERS

Io

10/29/45 18=19 Mr. H. T. Easley

Easley and Scollin

Deal Building

Newport News, Virginia
(JFs)

10/31/45 20-21Mr. Preston S. Millar

11/27/45 22

12/19/45 23

President
Electrical Testing Laboratories,
Inc.
2 East End Ave. at 79th Street
New York 21, New York
(MWP)

Mr. Merrill M. Flood
Merrill Flood and Associates
20 Nassau Street
Princeton, New Jersey

(ssB)

Mr. M. B. Nelson
Menager
Legal Department
The Maytag Company
Nevrton, Iowa

(LG)

12/29/45 34=25 Theo. Quale, Esquire

Northern State Bank Building
Thief River Falls, Minnesota
(ME)

Subject

Trylon Coats, Inc.
New York, New York
Contractual overtime held cred-

“itable ‘against Fair Labor
- Standards fict statutory over-

time; restatement of overtime
criterie.
26 AA 2Q1
26 CD 402,523

26 €D 601.
26 CD 702

Subject,

Applicability of section 13(a)(6),

13(a){(10) and 7(c) exemptions to

commission broker employees en-

gaged in temporary handling of

livestock for resale,

26 BC 206,11 21 BD 301.927
207.339 302.26

21 BD 201.3 23 CF 202.421

Laboratory research work by em-
ployee on "own time" under com-
pany rules held hours worked.
25 BA 101

201

301

305.1

Applicability of section 13(a)(1)
exemption to hourly paid employee,
21 BB 302.41
21 BI 302.32
21, BF 303.32

Wage Order posting requirements
remain in effect after October

24, 1945.

Coverage of employees of con-
tractor repairing dam which is
a component part of municipally
owned power plant.
21 AB 102.244 21 AC 101.63
21 AC 205.23 202,10
412.1
409.4113



Date Page

1/10/46 26

" LETTERS
To

James I. Poole, Esquire
Miller, Mack & Fairchild
First Wisconsin National Bank
Building
Milwaukee 2, Wisconsin
(AGW)

Subject

Employer contributions to pen-
sion and profit sharing plan
held bonuses under A-13,

26 CD 402.26

26 CD 402.31

26 CD 402.33

(04LOL3)



R1ACR05,.10

R14CR05 423

o 7

' R1BCR08 .34

Harry Campbell, Jr. R08.1
Acting Regional Attorney R14C409,514

SOL:AS:MIS
llarold C. Nystrom
Chief, Wage-Hour Sectidn - - December 7, 19435

Delta' Drilling Company
-Greenwood,’ Mississippi
File No. R3-3369

Reference is made to your memorandum concorning coverage: un-—
der the Act of emplovees engaged in the drilling of water wells to
furnish water required in the drilling of oil wells the products of
which move into other States.

It is your opinion that the Divisions shoul.! take no posi-
tion regarding coverage of such emplovees, since tle water does not
leave the State either as water or as a part or ingredient of the
goods ultimately produced from the oil wells., You rcefer, in this
connection, to Legal Field Letter No. 101, paze 1, in which the
Divisions took no position regarding the applicability of the Act to
coal company employees delivering coal to a local water pumping station
which furnished water to establishments prcducing goods for interstate
commerce. JYou state that since the situations presented in the in-
stant case and in the Legal Field Lelbter referred to are not quite
identical, you request my comments.

It is the position of the Divisions that employees engaped
in drilling vater wells are covered by the Act vwhere their employer
knowis or has reason to believe that a substantial amount of the water
so produzed will be used in the production of goods for commerce. Such
employees are engaged in the “production" of water, as that term is
used in release R-1789, This conclusion is implicit in G-162 where
it is statled that employees engaged in constructing an oil derrick are
"engaged in the process of production" and further that such construction
m1st "properly be regarded as an integral step in the actual drilling
operations.” If the construction of a derrick (preparatory to drilling)
is part of the process of producing oil, it would seem that the actual
drilling of the water well in the instant situation is of the essence of
the production of water (Warren—-Bradshaw Drilling Co. v, Hall, 317 U.S.
83; Culver v. Bell & Loffland, 146 F.(Rd) 29 (C.C.a. 9)). Since the
water is Lo be used in the production of oil for interstate ccmmerce, it
is my opinion that employees engaged in the production of such water
(including the drilling of water wells) are covered under 3(j) of the
Act and the principles set forth in release R-1789,

lioreover, the fact emphasized in your memorandum that the water
does not leave the State of Mississippi either as water or as a part
or ingredient of the goods ultimately produced from the oil is not
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Memorandum to Harry Campbell, Jr, Page 2

determinative of the question presented, since, as you know, under Release
R-1789 coveraze exists not merdy where the electric energy, steam, fuel or
viater leaves the State but vhere it is used by an instrumcntality of com—
merce or "by.manufacturcrs vho in turn produce goods for interstate
conmerce" (Richardson v, Delawiare Housing Assn., 6 Wage llour Rept. 473
(3.D. Fla, 1943); Shepler v. Crucible Fuel Co,, 8 Wage Hour Rept. 185
(.D. Pa.), rcversed on other grounds, 6 Wage Hour Rept. 936 (C.C.A. 3);
Viilliams v. Wisconsin Elcctric Power Co., 6 Wage Hour Rept. 1149 (C.C.
Wis., Milwaukec Co. 1943); Allen v. Arizona Power Corp., 7 Waze Hour

Rept. 1120 (C.C.A. 5 1944)}, ‘

You are, of course, awarc of the possible application of the
scetion 13(a)(6) exemption to employees engaged in drilling vater wells
on & farm as an incident to, or in conjunction with, farming opcrations,
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21 AC 205,10
205421
05,7
409,411
Lemuel H, Davis
Regional Attorney SOL WL c ARG 23105
Richmond, Virginia
Deccmber 11, 1945
Harold C. Nystrom
Chief, Wage-Hour Section

Request for Opinion - Coverage of
Strip Coal Mining Operations
(LE sLHD: N )

This will reply to your memoranda dated June 1 and October 29,
1945, in vhich you request an opinion as to whether "the replacement
of spoil" in connection with the strip-mining of coal (which coal sub-
sequently moves in commerce) is an operation necessary to the pro-—
duction of coal and covered under the Fair Labor Siandards Act.

You state that strip coal mining operations‘consist of three
distinct operations, In the first operstion, “the earth removed in
order to reach the coal vein is cast aside or hauled to a nearby dump.
In the second operation, the coal is mined; and in thé third, the spoil
or earth is replaced in order to level and landscape the site where the
strip-mining was perfor:sed. You further state that a recent State
statute conditions the grenting of a permit for the strip—
mining of coal on the posting of $500 per acre, which sum is forfeited
if the contractor fails to level off and landscape the site a’ter the
coal has been removed, You inquire whether such operations as back
filling and landscaping are covered whder the #ct. FPresumably employees
engaged in such operations are employed by the strip-mining operator.

Based on the facts set forth above, it is uy opinion that the
replacement of spoil (and the landscaping incident thereto) in con-
nection with the strip-mining of ¢oal constitute activities which are
‘necessary to the production of coal for interstate commerce and that
employees engaged therein are covered under the Act.

As you know, the Act does not require as a prerequisite to its
applicdtion that an activity or occupatiofi be indispensable to the pro-
duction of goods for commerce. As the United Stotes Sipreme Court has
recently pointed out, in considering whether fire guards emplsyed by a
manufacturer of goods for commerce wiere covered under the Act as being
employed in an "occupation necessary to the production"of such gooads,
"What is required is a practical judgment as to whether a particular
employer actually operates the work as part of an inteyrated eiflort for
the production of goods." (Underscoring supplied.) Armour & Co. V.
Wantock, 3R3 U.5, 126, 130, See also Kirschbaum Co, v, Walling, 316 U.3,
517, and Warren—Bradshaw Drilling Co. v. Hall, 317 U, S. 88,




Memorandum to Lemuel H. Davis Pare 2

" The word "necessary"“ was defined, as you know, by Chief Justice
Marshall in McGullough v. Maryland, 4 Wheat, 360, 413, as follows:

To employ the means necessary to an end is generally
understood as employing any means calculated to pro-
duce the end, and not as being confined to those
single means without which the end would be entirely
unattainable,

See, also, Volume I of the Yage-Hour Code, 3G1l4, which defines the term
necessary" as used in the Act to mean "economlcally necessary, ap-
propriate, useful, convenient, beneficial, or intimately related to the
productive process, but not necessarily'indispensable thereto." In the
Armour case, referred to supra, the court stated:

The fact that respondents were hired by an employer -

. ~.which shows no osténsible purpose for being in:busi~
ness except to produce goods for commerce is not
withoutweight, even thoush we reccpnized in Kirsch—

. baum Co, v. :alling that it mizht not aliiays be
decisive (316 U,S. at. 525). A court would not readily
assume that a corporation's management was spending
stockholders money on a mere hobby or eytravaéanco 3 5t Sy
More is necessary to a successful enterprise than that
it be physically able to produce goods for comnerce. It
also aims to produce them at = price at vhich it can
maintain its competitive Dlaoe, and an occupation is not
to be excluded from the act merely because it contributes
to economy or tc continuity of production rather than
to volume of production. ZUnderscoriﬁg supplied;7

In the Kirschbaum case, as you know, maintenance employees cf a loft
building were held to be covered under section 5(j) vwhere their acti-
vities had "a close and immediate tie with the process of production
for commerce,“ even thouzh the employees did not directly parti.cipate
in the physical ‘production of the zoods destined to move in conmerces.

Since the term Ynecessary" as contained in section 3(j) of
the Act may not be construed as being synonymous with "indispensable!
(see Legal Field Letter No, 66, page 14), it is my opinion. that the
replacement of spoil and the 1ncidenta1'1andscaping vhich tuakes place
in comnecticn with the strip-mining of coal constitute activities which
are clearly nscessary to the production of goods for commerce within
the meaning of section 35(j) of the Act. This view is based not only
on the fact that such activities appear to be necessary to, and fupction-
ally integrated with, the coal mining operations, but on the rurther fact
that, by State statute, it-is required that the land be filledl in,
1eveled off, and 1andscapcd after coal has been removed in the course of
strip-mining operations. ulnce, by utate statnute, the very engaﬂement
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Mrmorandum to Lemuel H. Davis . Page 3

by an operator in strip coal mining operations is conditioned upon the
issuance ¢f a permit and the posting with the State of the sum of $500
per acre (which sun is forfeited if the land is not filled in and
landscaped after coal has been extracted), it would seem reasonable
clear that such activities are necessarily performed within the meaning
of 3(3), as part of the productive process of extracting coal via strip
cozl mining operations.

As you know, both the courts and the Divisions have consistently
held employees to be covered on "production" grounds under section 3(j)
even though they were not directly participating in the physical pro-
duction of goods for commerce. See, for.example, Jarren-—Bradshau
Drilling Co. v. Hall, 317 U.S. 88, and Walton v. Southern Package Co.,
320 U.5. 240, See, also, Bicanic v. J.C. Campbell Go., 7 Waze Hour Rept.
745, and the opinions expressed in Legal Field Letters Nos. 66, page 14,
and 89, page 54. Both of the afore-mentioned legal field letters sup-
port the view that the employees in the subject case are ongacsd in a
process or occupation necessary to production within the meaning of
scction 3(j) of the Act. GSee, also, Legal Field Letter No. 50, page 3.

Your attention is also. invited to the opinion szt forth in Field
Operations Bulletin, Vol, V, No. 2, page 1R, whercin employees engaged
in the manufacture of mining props and mine cap wedges used in mincs
entirely within the State were held to be covered under scetion 3(j)
where it appeared that the coal produced was subsequently to be shipped
in commerce, Similarly, the Divisions have asscrted coverage over
employees of an independent contractor engaged in. the cleaning of oil
wells, employeces of an independent contractor engaged in the manufacture
of concrete blocks for use in coal mining opcrations within a State, and
employees engaged in the cutting of logs for use as fuel for a brick kiln
on the ground that the oil, coal, or bricks produced were subsejuently
shipped in interstate commerce. The Divisions have also held that employees
of a sawmill producing goods moving in interstate commerce were covered
when they viere engaged in the disposal of -slabs. resulting from the saw—
mill operations by dumping themn into a "hog" where they were ground into
saw dust and uscd by furnaces in order vo generatce steam to drive the’
mill machinery, or when they were engaged in preparing such slabs for
sale as fucl for either domestic or possibly industrial purposes, or when
they vere engaged in placing such zlabs in a burner operatced for the sole
purposc of comsuming such wastc by fire, even though such activities were
performed subsequent to the production of the goods actually moving in
commerce. See, also, 1 Hage-Hour Code 3GZ5,

For the reasons expressed above, it is my opinion that the employees
in question, i.ec., those engaged in the replacement of spoil and in land-
scaping operations in connection with the strip mining of coal, are en-
gaged in a Yprocess or occupation neccssary to the production! of coal for
commerce and, therefore, are subject to the provisions of the hct,
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. 414,55
205,1C
21 AC 205,250

AIR MATL

Dorothy M. Williams, Regional Attorney

San Francisco . ; ny‘,f
Q [a]

Harold C. MNystrom SRR T8

Chief, ¥lage-Hour Section
s G Decenber 11, 1945

Retail Credit Co., Inc.

San Diego, California

This will reply to your memorandum of August 22, 1945 requesting
my opinion as to whether clerical employees working for an independent in-
vestigating.agency who type reports of investigators as to the qualifica-
~tions of prosnectlve employees of war plants are engaged. in the production
of goods flor commerce. withipn the. meaning of. the Act, You state that none
of the reports, which are sent to the prospective employers of the individ-
uals under investigation, leaves. the State,

I agree with your view that the investigators employed biy the
subject c mpany would be within the coverage. of .the Act, As stated in the
menorandum to which you make reference (i.e., memorandum from lir, Murtha
to you dated December 24, 1943 re Hartnett Inspection Service), "employees
of an independent detective agency.who are engaged in investipating indi-
viduals who-are employed in the production  of goods for commerce are with-
in the coverage of the Act."

With respect to the company's clerical employees, you indicate
that such-employees can he deemed covered under the Act on the premise
that the typing of the reports 1s an integral and component part of the
investigation and, therefore, the clerical employees can be decmed covered
for the same reason that the investigators are covered,

It appears that the activities - of the clericel employees are in-
timately and functionally related to the furnishing of investigation ser-
vice by the subject firm to its clients, Such service requires not only
that investigators. ascertain information concerning the individuals under
investigation, but, also, that the information thus obtained be furnished-
the prospective employers ih the form of typed reports, 1In its final form,
the investigation service rendered by the subject to its clients is a re-
port (typed by a clerical employee) of the investigation (made by an invest-
igator). Both employments would appear to be integral and necessary factors
in the continued functioning of the subaect as an 1nvest1gat1ng agency,

As you know, an employce is deemed to be engaged in "produutlon
of goods" under sectlon 3(j) of the Act if he is engaged "in any process
.or occupation necessary to the production thereof.". The Supreme Court has
recently pointed out that the test of coverage under this language is
"whether a particular employcr actually operates the worl: as part of an in-
tegrated ¢ffort for the production of goods," (Underscoring supplied).
Armour & "o, v, Wantock, 323 U, S. 126, 130, In the instant case, the cleri-
cal work incidental to the services performed by the subject company for its
clients engaged in covered production is carried on "as part of an inte-
grated effort for the production of goods." As pointed out by the Fourth
Cirecuit Court of Appeals in the Roland Electrical Co, case 146 F,(2d) 745:
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