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12/7/45 

MEMORANDA 

;1-2 Harold C. Nystrom Harry Campbell, Jr. 
(AS) 

12/11/45 ~-S Harold C. Nystrom Lemuel H. Davis 
(NCH:ERG) 

12/11/45 6-7 Harold C. Nystrom Dorothy M. Williams 
(A.S:ERG) 

Subject 

Delta Drilling Company 
Greenwood, Mississippi 
Coverage of employees 
drilling water wells to 
furnish water for drill­
ing oil wells whose 
products leave the State. 
21 AC 205.10 21 BC 208.34 

205.23 208.1 
205.27 21 AC 409.514 

Employees engaged in re­
placing spoil and in ~and­
scapingin "6Bnnection w:fth 
strip mining of coal 
covered under Fair Labor 
Standards Act--meaning of 
"necessary." 
21 AC 205.10 

205.21 
205.27 
409.4211 

Retail Credit Company, Inc. 
San Diego, California 
Coverage of:clerical em­
ployees of investigating 
agency preparing reports 
concerning prospective 
employees of war plants. 
21 AC 414.61 

414.95 
205.10 
205.250 
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ME~iORANDA 

Subject 

12/12/45 8-9 Harold C. Nystrom Lemuel H. Davis 
(vovI) 

Snead & Company 
Orange, Virginia 
Retroactive pay increases 
held includable in regular 
rn te of pay., 

12/13/45 Hh .. l1 Donald M. Murtha 
(SSB) 

12/19/45 12 Harold C. Nystrom 
(EGT) 

" 

Ernest',N., Votaw 

26 CD 401.0 
401.1 
402.2110 
402.2121 

,' , 

Percentage bonuses under 
releases R-1548(a) and A-I]; 
"Predetermined" defined .. 
26 CD 402.2121 ' 

.2110 

Charles A. Reynard Bay De Noquet Company 
Nahma, Michigan 
7(b)(3) seasonal exemption 
for pulpwood sap peeling 
branch of lumber industry 
held inapplicable to peel­
ing of cedar posts. 
26 CE 205.9632 

.9633 
' " .• 9634:~ 

12/20/45 13-14 Harold C. Nystrom Jerome A. Cooper 
(NCH) 

J. B. Delaney Company 
New Orleans, Louisiana 
Motor carrier exemption 
held inapplicable to 

12/26/45 "15 Harold C. Nystrom 
(MWP) 

drivers transporting Chand­
leries, including groceries, 
canvas and repair parts, 
to ocean going vessels for 
use thereon. 
23 CB 203.20 

. 301.1", .. ! 

Kenneth P. Montgomery Time spent iI:1 grievance 
conferences with cOll1pany 
or union represenultives 
held hours worked. 
25 BB 206 
25 BE 201 
25 BC 206 
25 BE 204 
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12/27/45 16~17 Harold C. Nystrom Irving Rozen 
(VOW) 

10/29/45 18-19 Mr. H. T. Easley 
Easley and Scollin 
Deal Building 
Newport Ne~s, Virginia 

(JFS) 

10/31/45 20-21 Mr. Preston S. Millar 
President 
Electrical Testing Laboratories, 

Inc. 
2 East End Ave. at 79th Street 
Neu York 21, New York 

(MWP) 

11/27/45 22 Mr. Merrill M. Flood 
Merrill Flood and Associates 
20 Nassau Street 
Princeton, New Jersey 

(SSB) 

12/19/45 2.3 Mr. M. B. Nelson 
Manager 
Legal Department 
The May tag Company 
Nevrton, I0\7a 

(LG) 

12/29/45 24-25 Theo. Quale, Esquire 
Northern State Bank Building 
Thief River Falls, Minnesota 

(ME) 

Trylon Coa ts, Inc. 
New York, New York 
Contractual overtime held cred­
' itable against Fair Labor 
Standards Lct statutory over­
time; restatement of overtime 
cri terts. 
26 AA 201 26 CD 601 . 
26 CD 402.523 26 CD 702 

Su£iect 

Applicability of section 13(a)(6), 
13(a)(10) and 7(c) exemptions to 
commission broker employees en­
gaged in temporary handling of 
livestock for resale. 
26 BC 206.11 21 BD 301.927 

207.339 302.26 
21 BD 201.3 23 GF 202.421 

Laboratory research work by em­
ployee on "own time" under com­
pany rules held hours vlOrked. 
25 BA 101 

201 
301 
305.1 

Applicability of section 13(a)(1) 
exemption to hourly paid employee. 
21 BB 302.41 
21 BI 302.32 
2l BF 303.32 

Wage Order posting requirements 
remain in effect after October 
24, 1945. 

Coverage of employees of con­
tractor repairing dam which is 
a component part of municipally 
ovmed power plant. 
21·AB 102.244 21 AC 101.63 
21 AC '205.23 202.10 

412.1 
409.4113 



Date 

1/10/46 26 

' . . 

James I. Poole, Esquire 
Miller, Mack & Fairchild 
First Wisconsin National Bank 

Building 
Milwaukee 2, Wisconsin 

(AGW) 

Employer contributions to pen­
sion and profit sharing plan 
held bonuses under A-13. 
26 CD 402.26 
26 CD 402.31 
26 CD 402.33 

i. 
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Harry Campbell, Jr. 
Acting Regional Attorney 
Birmingl.·~':'l 3, Alabama 

llarold C. Nystrom 
Chief, 1i{age-Hour Sectibn 

Delta' DTilling Co~npany 
. Greenwood,· Mississippi 
File No. 23-3369 

2lAC205.10 
2lAC20S .23 

.27 
2illC208.34 

208.1 
2lAC409.514 

SOL:AS:jlIJIS 

Decemhe!, ?, 1945 

Reference is made to your memorandum concr;rr.ing coveraGe· un­
der the Act of employees enGaged in the driJ,ling of water wells to 
furnish water required in the drilling of oil VlelL, the products of 
whir::h move into other States. 

It is your opinion that the Divisions shoul,.: tal(e no posi-
tion ree;arding coverage of such employees, since tl e water does not 
leave the State either as 'i'Tat.er or as a part or inE "'eclient of the 
goods ultiJTl.ately produced from the oil Ylell:J. Yot;. C'ef8r, in this 
connection, to 1egal Field Letter No. 101, page 1, ~n which the 
Divisions took no position regarding the applicability of the Act to 
coal compCiny employees delivering coal to a local water pumping station 
vlhich furnished 'dater to esti.lblishments prcducing t:;oods fo:c interstate 
corrunerce. You state that sin ce the situations presented in the in­
stant case and in the Legal Field Letter referred to are not quite 
identical, you request my comments. 

It is the position of the Divisions that employees engaged 
in drilling ,'.ra.ter vrells are covered by the Act "iihere their employer 
!enNIS or has reason to believe that a substantial amount of the ,'later 
so prodl";~ed Inll be used in the production of goods for corrunerce. Such 
em))loyees are engaged in the IIproduction II of water, as that term is 
used in release R-1789 ~ Th~s conclusion is implicit in '3-162 v.Jhere 
it is stated that employees engaged in constructing an oil derrick are 
II engaged in the process of production ll and further that such construction 
m'lst IIproperly be regarded as an integral step in the actual drilling 
operations. 1I If the construction of a derrick (preparatory to drilling) 
is part of the process of producing oil, it would seem that the actual 
drillinK of the 'ifater \'/ell in the instant situation is of the essence of 
the production of water (YJarren-Bradshaw Ddlling Co. v, Hall, 317 U.S. 
88; Culver v. Bell 8: Loffland, 146 F.(2d) 29 (C.C • ..:,\.. 9)). Since the 
water is to be used in the production of oil for interst::tte cGJi1TI1erce, it 
is my opinion that employees engaged in the production of such water 
(including t.he drilling of Vlater wells) are covered under 3 (j) of the 
Act and the principles set forth in release R-1789. 

IAoreovcr, tho fact emphasized in your rrteY'lorandum that the vlater 
does not leave the Sto.te of MiSSissippi either as 1:,ater or as a pari. 
or ingredient of the goods ultimately produced from the oil is not 
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Memorandwn.to Harry Campbell, Jr. Page 2 

determinatj,v8 of the question presented, since, as you know, under Release 
R-1789 cov~ra&;e exists not memy where the electric enelEY, steam, fuel or 
~rater leaves the Sta to but Hhere it is used by an instrwncntali ty of com­
merce or "bY.ffiC\nufacturcrs nho in turn produce goods for interstate 
conunel'ce ll (Richardson v. DeJ.m!are Housing Assn., 6 Hage Hour Rept. 473 
(S.D. Fla. 1943); Shepler v. Cruciblo·Fuel Co., 8 ·Wage Hour Rapt. 185 
N.D. Fa.), reversed on other grounds, 6 Wage Hour Rept. 936 (C.C.A. 3); 

l,';illiams v. l.hsconsin Electric FOHer Co., 6 ;':{,age Hour Rept. 1149 (C.C. 
vhs., ~.~ilrrallkec Co. 1943); Allen v. Arizona FOHer Corp'., 7 Vla;e Hour 
Rcpt. 1120 (C.C.A. 5 1944)). 

You are, of course, aware of the possible appb.cation of the 
section 13(a)(6) exemption to employees engaged in drill:i..ng nator Hells 
on 8. farm as an incident to, or in conjunction ..,-lith, farming operations. 
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Lemuel H. Davis 
Regional Attorney 
Richrnond, Virginia 

Harold C. Nystrol:\ 
Chief, WA.ge-Hour Section 

Request for Opinion - Coverage of 
Strip Coal Mining Operations 
(1E:1HD:NW) 

• I' 

21 AC 205.10 
205.21 
205.2'7 
409.4211 

December 11, 1945 

This will reply to your memoranda dated June 1 and October 29, 
1945, in Hhich you request an opinion as to ~!heth8r lithe n::placement 
of spoil" in connection with the strj_p-miniDgof coal (1'Ih:Lch coal su.b­
sequently moves in commerce) is an opera.tion necessary to the pro­
duction of coal anel covered under the Fair Labor 0i.-3.nd:lrds .~ct. 

You state that strip coal mining opcratiol1s'con::;ist of three 
distinct operations. In the first operc:.tion, . the ecl.rth rerl0vcd in 
oroer to reach the coal vein is cast aside or hauled to a nearby dump. 
In tl\e second operation, the coal is mined; and in the tllirri, th8 spoil 
or earth is replaced in order to level and landscape tho site ~·lhero the 
strip-minj.ng was perfor: ·ed. You furth.::r sta.te that a recent State 
statute conditions the· ·gf.a.nting of a permit for the· strip-
mining of coal on the postinz of ~p500 ·per acre, Hbich SUITt is forfeited 
if the contractor fails to level off and landscape the site a,~ter the 
coal has been removed. You inquire rihethersuch operations as back 
filling and landscaping are covered U1'l'~ler the Act. Presll!1lably employees 
engaged in such operations are em~loyod by the st,rip-Llining operator. 

Based on the facts set forth above, it is lily opinion that the 
replacement of spoil (and the landscapinc:: incident thereto) in con­
nection with the strip-i1inin['; of coal constitute acti vi tics which are 

'necessary to the production of coal for interstate COlTIrr,erce and that 
8mployees engaged therein arG covered under the l1.Ct. 

As you knOliV, the Act cloes not require as a prerequisite to its 
applicdtion that an acti v.i.ty or occu.pation be· ~_nc.lispe:1sable to 1',h8 pro­
duction of goods for commerce. As the Uni.t ed St,;.tes S·t premo C·YL1rt 113.S 

recently pointed out, in con::>iderins ,[hether fire L'~uards ompl';J8c[ l)y a 
manufacturer of goods for cornr:lerce -;'ere covered under the Act as being 
employed in an 1I0CCUpa tion necessary to the production ll of su.ch !3oo~s, 
"What is required is a practical judGment as to Hl,ether a part,iculuY' 
employer actually operates the ',rork as part of an inte;:<ratecl oJ·fort for 
the production of goods. II (Unde rscoring supplied.) .Armour & Co. v. 
Wantock, 323 U.S. 126, 130. See also Kirschbaum Co. v. Wallinp;, 316 !J.S. 
51?, and Warren-BradshCLH Drilling Co. v. Hall, 31'1 U. s. 88. 
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The word I1necessaryll was defined, as you know, by Chief Ju.stice 
t~arshall in McGullough v. Hary18.nd, 4 Wheat, 360, 413, as follows: 

To employ the means necessary to an end is generally 
understood as ef.1ploying any means calculated to pro­
duce the end, and not as being confined to those, . 
single means vri thout which the end would be entirely 
unattainable. 

See, also, Volume I of the r:age-Hour Code, 3G14, which defines ~he term 
IInecessarytl as used in the Act to mean 1Ieconomically neCessary," ap­
propriate, useful, convenient, beneficial, or intimately related to the 
productive process, but not necessarily indispensable thereto." In the 
J\.rmour case, referred to supr~, the court stated: 

The fact th::tt respondents were hired by an employer 
, :whiGh shows no ostenpible purpose for being in ~busi-. ' . 

ness except to produce eoods for COlTU::erce is not 
withoutY(eil~ht, even thou,',h "li1e reccsnized in Kirsch-
baum Co. v. ·jallins. that it mi,:;;ht not al-;;ays be 
decisive (316 U.S. at. 525). A court vlould not readily 
assume that a corporation's manar:;ement 'lias spending 
stockholders [;10ney on a mere hobty or extrava::;a.ncc .,: . .,:. "':', 
More is necessary to a successful enterprise thi3-n that 
it be physically able to produce goods for corrcnerce. It 
also ai!TIs to produce them at "'" price at 1:rhich it can 
maintain its competitive place, and an occupation is not 
to be excluded from thcact merely because it contributes 
to econom or to continui t of. roduction rather than 
to volume of production. 

In the Kirschbaum case, as you knoH, maintenance el';'".ployees of a loft 
building were held to be covered under sectton 3(j) where their acti­
vi ties had "a close and immedtate tie lli th the process of production 
for commerce," even thou:;h the employees did not directly partic}pate 
in the physical 'production of the 2:oods destined to move in cornrnerce. 

Since tlie term IInecessary ll as contained in section 3 Ci) of 
the Act may not be construed as being synonymous vIi th lIindispGilsable" 
(see Legal Field Letter No. 66, page 14), it is my opinion that the 
replacement of spoil and the incidenta.l landscaping nhich t,:ikes place 
in connection with the strip-mining o'f coal constitute acti vi ties .'lrhich 
are clearly necessary to the produr~tioi1 of goods for commerC.8 vrithin 
the meaning of section :5 (j) of the Act. This vie~'Ti3 based not only 
on the fact that such activities appear to be necessary to, and fUBction­
ally integrated 'Vii th, the coal mining operations, but on thel'nrther fact 
that, by Sta:te statute, it'is required that the land be fille~l in, 
lev'eled off, and la.ndscaped after coal has been removed in the course of 
strip-mining ·operations. Since, by State sta:t1lte,'the very'eng~;;e'ment 
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by an oporator in strip coal mining operations is conditioned upon the 
issuance of a permit and the posting vTith the State of the sum of 0500 
per acre ('.;Thieh StL'TL is for fei ted if the land ts not filled in and 
landscaped after coal has been extra'!ted), it vfould seem reasonable 
clear that such acti vi ties are necessarily performed Yd. thin the rr,eaning 
of 3(j), as f..'Clrt of t.he productive process of extracti.'Jg coal via strip 
cOE.l mining operattons. 

As you 1mo'v/, bot.h the courts and the Divisions llave consistently 
held employees to be covered on flproductionll grounds under section 3(j) 
ev(m though they VTere not directly participating in the physical pro­
duction of goods for cor:unerce. See, for . example, ')arren-Bradshan 
Drilling Co. v. Hall, 517 U.S. 88, and "iia lton v. Sou.thern Package Co., 
320 U.S. AO. See, also, Bicanic v. J.C. Campbell Co., 7 Wage' Hour Rept. 
745, and the opin10n3 expressed in Legal ,Field Letters Nos. 66, page 14, 
and 89, paGe 34. Both of the afore-mentioned legal field letters sup­
port the view tba t the empl'oyees in the subject case are \3nga;ed in a 
process or occupation necessary to production ~.,tthin the meaning of 
section 3(j) o! the Act. See, also, Legal Field Letter No. 50, page 3. 

Your attention is also invited to the ~pinion S'3t forth in Field 
Operations Bulletin, Vol. V, No.2, page 12, ~.,hercin employees enga~ed 
in the manufacture of mining props and mine cap vledges used in mines 
entirely 'iIi thj.n the State "rere held to be c9vered under section :3 (j) 
';ihere it appeared th,J.t the coal produced YTaS subsequently to be shipped 
in commerce. S:i.milarly, the Divisions have asserted coverage over 
employees of an indcpenden t contractor engaged in the cleaning of oil 
·wells, employees of an independent contractor engaged in the manufacture 
of concrete blocks for use in coal mining, operations 1-lithin a State, and 
employ8es engaged in the cutting of logs for use as fuel for a brick kiln 
on the ground that the oil, coal, or bricks produced YfGre snbsequently 
shipped in interstate commerce. The Divisions have also held that employees 
of a sawmill produci:1g gooqs moving in intersta.te commerce v .. ere covered 
"jDem theYI'Iero engaged in '~hc disposal of slabs resulting from the sa~'f-

mill operations by dumping thein into a "hogll where they';rere ground j.nto 
sa~'J dust 8,nd used by furnaces in order to generate stea~n to drj,ve the· 
mill machinery, or ,[hen they Here engaged in preparing s~ch slabs for 
sale as fuel for oi ther domestic or pos::;ibly industrial purposes, or uhen 
they '1':}re engaged in placing such slabs in a burner operated for tho sole 
purpose of comsuming such vJastc, by fire, even though such &.cti '\{ities .rere 
performed subsequent to the production of the goods 2.ctu.s.lly mOvi.ng ir. 
'colru,lcrce. See, also, 1 Hage-Hour Code 3G35. 

Fa!' the rea~;ons e.,'{pressed above, it is my opmlon thatthc employees 
in question, i.e., those engaged in tho replacement of spoil and in land­
scaping oper8.tions in connection .. ·lith the strip mining of coal, ar-e en­
gaged in a lIprocess or occupation necessary to the production ll of coal for 
corrrrnerce and, therefore, are subject to the provisions of the l1.ct. 
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AIR NAIL 
Dorothy M. VlTilliams, Regional A-ttorney 
San Francisco " I . 

Harold C. Nystrom 
Chief, ~;.rap::e-Hour S.ection 

Retail Credit CP., Inc. 
San Diego, California 

414.95 
205.10 

21 AI] 205.250 

SOL :AS :ERG :YS 

December 11, 1945 

This will reply to your memorandum of August 22, 1945 requesting 
my opinion as to whether clerical employees working for an independent in­
vestigating .agency who type reports of. investigators as to the qualifica-

. tioris of prospecHve. employees of war .plan·cs are .enga{.ed. ir:t the production 
of goods i'or cpmmerce within · the. meaning of the Act. You state -Chat none 
of the reports, which are sent to the prospective employers of the individ­
uals under investigation, leave::; the state. 

I agree ' wi th your vie",,, the. t the inve stj ge. tors employed by the 
subject c;-;npany would be wi thin the· coverage. of the Act. As stated in the 
memorandum to wnich you make reference (i.e., memorandum from 1.Ir. Murtha 
to you dated Dec.ember24, 1943 re Hartnett Inspection Service), tlemploJrees 
of an independent detective agency.who are engaged in investigating indi­
viduals who are employed in the production of goods for commerce are with­
in the coverage of the Act. n 

'Wi th respect to the C0mpo.ny' s clerical employees , you indicate 
tha t such employees can be deemed COVE. red under the ' Act on the premise 
that the typing of the reports is an integral and' component part of the 
investigation and, therefore, the clerical employees' ca.n be deemed covered 
for the sawe reason that the inv8sti ga t6rs are' covered • 

. It appea.rs that the activities · of the clerice.l employees are in­
timately and functionally related to the furnishing of investir,ation ser­
vice by the subject firm to its clients. Such service requires not only 
that investi(,;a tors . ascertain information concerning the individuals under 
investigation, but, also, that the informs. tion thus obtained be furnished ' 
the prospective employers in the form of typed reports. In its final form, 
the investigation service rendered by the subject 'to i'ts clierlts :is a re­
port (tytled by a clerical employee) of the investig;atiol1. (made by an il1.vest­
iga tor). Both employments would appear to be integral and necGsso.ry factors 
in 'che continued functioning of the subject as an investig~ting aGency. 

As you know, an employee is deemed to be engaGcd in "production 
of goods" under section 3 (j) of the Act if he is engaged "in any proces s 
or occupation nece ssary to the production thereof."· The Supreme Court h&s 
recently pointed out that the test of coverage undcr this language is 
"whether a particular employor actually operates the work as part of an in­
tegrated effort for the production of goods .'1 (UndGrscorin[~ sUpplied). 
Armour & ,.., ~) . v. i!'Jantock, 323 U. S. '126, 130. In the instant case, the cleri­
cal work j.ncidental to the services pClrformed by the subject company for its 
clients engar,ed in covered production is carried on "as part of an inte­
grated effort for the production of goods." As pointed out by the Fourth 
Circuit Court of Appeals in tho Roland Electrical Co. case 146 F.(2d) 745: 
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