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"' :.'.- •; This w i l l r e p l y t o your memorandum of June 7, 1945, i n q u i r i n g 
as t o the a p p l i c a b i l i t y of the execu t ive exemption as defined in s e c t i o n 
541.1 of the r e g u l a t i o n s , t o c e r t a i n of s u b j e c t ' s employees known as 
thermo-vactor o p e r a t o r s . 

The employees in ques t ion opera te c e r t a i n i n t r i c a t e appara tus 
fo r p rocess ing t o b a c c o . They a re fu rn i shed wi th a product ion schedule 
which i n d i c a t e s the order in which tobacco i s t o be v/ithdrawn from t h e 
warehouse for p rocess ing and the cond i t ions under which such process ing 
i s t o t ake p l a c e , namely, t he l e n g t h of t i m e , the amount of mois tu re and 
the amount of heat t o which the tobacco i s t o be subjec ted in the thenAo-
v a c t o r a p p a r a t u s , Wnen the tobacco i s put i n t o the machine, t he opera tor 
merely switches c e r t a i n b u t t o n s t o s e t t he c o n t r o l s , 

y y ' y . : • 

The operators also supervise, the men loading and unloading the 
chambers of the machine by checking the tobacco to identify it as the 
tobacco referred to in his set of instructions. He also performs such 
"routine supervision" as seeing that the tobacco, after processing, is 
passed along to "the next depar-fcment," His principal responsibility, how- . 
ever, appears to be that of remaining at all times at the controls of the j 
conditioning apparatus and the completing of reports on his work. In \ 
case the automatic controls get out of order, the operators are supposed i 
to call in the engineer. The thermo-vactor operators receive less than 
$200 per month, , , . . . . . . . 

•̂  «. • • • " . • ' • . r • •';i . • '•-
• % • : • • ' , . 1 '̂  

On the basis of the foregoing facts, it is my opinion that the 
thermo-vactor operators are not exempt as executive employees, since 
their primary duty does not consist of the management of the establish
ment in which they are employed or of a customarily recognised subdivi
sion thereof but consists of the operation of a machine,and, incidentally, 
the supervision of employees v/ho assist him in performing this principal 
manual function. As you correctly point out, the operators do not custo
marily and regularly exercise discretionary powers to any great degree, 
since both the tobacco and the conditions of processing have been deter
mined for them by other employees, the operators acting only upon very 
specific instructions. ! 

„~- ' . -•... ' ••- ' I :' y y , \. \ 4 
It is apparent, therefore, tl'iat the employees in question are 

merely employees .-who, with the assistance of other employees, operate 
certain processing machinery and do not come v/ithin the oxemption for 
employees employed in an executive capacity, :_ •• 



..,;....̂  ..26 CD 402«526 
Mr, Thacher Winslow ' ' " 26 CD 601 
Acting Deputy Administrator 23 CE 101 
1%ge and Hour and Public Contracts Divisions . •- ' .̂-îiS 24. AC 302.2 . 
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Reference is made to your memorandum dated October 12, 1944, .. 
transmitting memoranda from the Boston regional office relating to the 
subject firm's method- of payment of overtimo under tho Fair Labor Stand
ards Act, . . : ^ '• 

rf It appears that the stibject corapany pays its employees on piece
work rates for the first 40 hours and then pajjs them at a fixed hourly 
rate for all hours worked in excess of 40, Overtime is computed on the 
basis'of time and one-half the fixed hourly rate paid during the overtime .-* 
hours, which rate. Regional Attornoy Folay states, "is always substantial
ly less than the regular hourly rate obtained from the piece-work earnings." 
The nature of the work remains tho same at all times. Under this system, 
a piece worker earning an average of ^.1 an hour during the first 40 hours 
worked would be paid at pieco rates during tho first 40 hours worked and, 
for hours worked in excess of 40, would be paid on the basis of a 60-cent 
rate, receiving 90 cents per hour as his ovortime oompensn"cion. In reply 
to an inquiry from Regional Director Gleason, Mr, Foley, on Octobor 4, 
1944, pointed out that releases R-1913 and R-1913(a) were inapplicable, 
since the employees were not performing different types of work. Hr, Foley 
stated that the emploj''ee's regular rate of pay would havo to be based on 
his average hourly rate for the xveok. 

Although Regional Director Gleason does not disagree with 
Mr, Foley's opinion that releases R-1913 and R-1913(a) aro inapplicable, 
he feels, however, that the company's method of paying the employoos piece 
rates for the first 40 hours and at fixed hourly rates (which are substan
tially less than average hourly earnings based on piece-rate earnings) dur
ing the overtime hours for the same type of work, amounts to an evasion of 
the requirements of soctfon 7 of the Fair Labor Standards Act, This prob
lem, he points out, would bo considerably accentuated if the employer 
elected to pay his employoes on the basis of a rate of 10 cents an hour 
for hours worked in excess of 40 rather than on the basis of 60 cents an 
hour, 

'• ' Yie agree with Regional Attorney Foley's advice that releases 
R-1913 and R-1913(a) have no application in the instant caso, since the 
em.ployees do not perform different types of work during the overtime hours, 

I am, furthermore, of the opinion that the typo of pay arrange
ment- in question is one where tho proper method of computing the employ
ee's regular rate is to divide the compensation received in the first 40 

M hours by 40, In the instant case, it is clearly evasivo of the roquire-
ments of section 7(a) to pay one rate for tho first 40 hours, and a lower 
rate for the hours over 40, By use of such a plan, an employer could easily 

•: - - .:-':.. y •"'.y',.. ' ^ ' .'4-' .",. ^ - .•'. .4'4,-̂ :̂ " 
' ' ;^ (03951) 
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Memorandum; t o .'Mr, T h a c h e r W i n s l o w Pago 2 

circumvent onp of the purposes bf the Fair Labor Standards Act, i,o., that 
hours after 40 should, in addition to straight time, carry a penalty of 
one-half the employee's regular rate of pay, Cf, the Supremo Court's de
cisions in the Helmerich& Paj/ne, Resenv/asser, Youngerman-Reynolds and 
Harnischfeger cases, Cf,, also. Legal Field Letter No, 22, page 35. 

This opinion should not be construed as conflicting"with para
graph 14 of Interpretative Bulletin No, 4, which contemplates a "bona fido 
employment at two rates of pay, not tied up with an effort to ovc.de tho 
overtime provisions of the Act, ... • 

..... • • , ' . . • '-?.:,..' • - ) " . • . • . • ' •^•'f'y.'^' 
I am returning herowith the memoranda from tho Boston regional 

offico which accompanied your request for an opinion. 
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• J u l y 3 1 , 1945 

Amzy B , S t eed , Regional At torney 
Birmingham, Alabama 

Harold C, Nystrom -'.•-.'".; 
Chief, •ffage-Hour Soc t ion • .V''" 4 ' '• ' ' ' ' ' . ' p ' ' 

E. I , DuPont de Nemours' & Company » .-'--p•-••''•:• 
Baton Rouge, L o u i s i a n a ' ' <:•'•;• :?^4:', • 'j 

• F i l e No, 17-50012 ' • -? 4 p • - •' '4 

• . ' - •' - ' » 'V • ' r'' y 

- • -̂.•'... ..r y. • • •' • ' • ' 'p .yy:. *4-.?ri.:* - . y .K^ ' ' k i ^^y ' ^y^ ' ' : ( yy •• fy 
RefdVence is made to our memorandum of Jferch'i'S, 1945 (Legal 

Field Letter No, 100, page 4), and to you'r memorandiih of Ifay 28, 1945, 
concerning tho subject c'ompahy. You inquiro furthor'as to whether timo 
spent durinjg'certain described lunch periods by employoos of tho subject 
company should be regarded as hours worked under the Pair Labor Standards 
Act. ";';4" 

The employees concerning whom you inquire fall into tv/o groups, 
Tho first group is relieved of all duties for a period of thirty minutes 
to eat lunch. The employees in this group are not subject to be called 
back for the performance of fui7thor duties during that lunch period. How
ever, tho time during whioh thoy are relieved for the purpose of eating 
lunch varies from day to day, since their depar-tment is kept in contini • 
uo.us operation and they may not eat l\inch \mtil they have beon relieved by 
another employee. You state that the inspector's report doos not satis
factorily indicate the range of time over which an employee is given re
lief; that is, assuming that' the shift runs from 8 a.m. to 4 p,m,, the 
report doos not indicate whether all employees on that shift are relieved 
between the hours of 11 a,m, and 1 p.m., or whether somo are relieved a 
considerable period of timo before or after those hours, Tho question 
submitted as to those employees is v/hether, under those circumstances, 
the lunch period may be said to bo one v/hich "occurs at a regularly re
curring period of the day," You ask specifically v/hether the lunch 
period would bo given at a "regularly recurring period" v/ithin tho meaning 
of tho rule stated in the, above legal field letter, if it falls botv/een 
11 a,m, and 1 p.m. You also ask us to indicate how much before 11 a,m, 
or after 1 p.m. the employeos could be relieved for lunch without destroy
ing the "regularly recurring period" feature, . , , ,• 

^ In our opinion, tho lunch period would be considored as occur
ring at a "regularly recurring period of the day" if it falls between 
11 a.m, and 1 p,ra., under the circumstances described. For an employee 
on a shift running from 8 a,m, to 4 p.m,, a lunch period which occurs 
be'tween 11 in the morning and 1 in the afternoon would appear to bo rea
sonable and therefore bona fide, "'.Te are not prepared, however, to ex
press any opinion with respect to a meal period which occurred at varying 
times earlier than 11 a,m, or later than 1 p,ra, in the absenoo of speci
fic facts. If you have an actual case and \vill subrait precise information, 
including a respresentative sample of the time of such employee's l\mch 
periods, we shall be gald to advise you further, - • . , , ,, ':. 

The second group of employees are "leaders," and this group of 
employees are subject to being called back during the lunch period and 
are called back from time to time. However, when called back under such 
circumstances, these employees are subsequently given a full thirty minutes 

A :. • y - -:--• ••••'..,- , -'. y ^ ̂-,,.' '̂  , • ' . , . , " • .-;.,, ,-.., ̂ .̂  .•̂ •\' 

.p: ' ' • y - y - y ' y y - ' y i y y-y-'-,^^ ^ ' . y y y ' ' y ' ' 
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t o e a t l u n c h w i t h o u t i n t e r r u p t i o n . The same q u e s t i o n i s s u b m i t t e d a s t o 
t h e s e e m p l o y e e s , t h a t i s , vrfiether, u n d e r t h e c i r c u m s t a n o e s , t h e i r l u n c h 
p e r i o d may be s a i d t o o c c u r a t a " r e g u l a r l y r e c u r r i n g peri, od of t h e d a y . " 
•ysfith r e s p e c t t o t h i s g roup of e m p l o y e e s , y o u r a t t e n t i o n i s d i r e c t e d t o 
our p r i o r memorandum i n w h i c h you were ad-vised t h a t a l u n c h p e r i o d w h i c h 
i s u s u a l l y i n t e r r u p t e d -wil l be r e g a r d e d a s h o u r s -worked. However, i f t h e 
l u n c h p e r i o d of such employees r e g u l a r l y f a l l s b e t w e e n t h e h o u r s of 11 a .m. 
and 1 p . m . , and when i n t e r r u p t e d t h e y a r e g i v e n a s u b s t i t u t e u n i n t e r r u p t e d 
l u n c h p e r i o d d u r i n g t h e same h o u r s , -we would n o t r e g a r d any u n i n t e r r u p t e d 
l u n c h p e r i o d o c c u r r i n g d u r i n g s u c h hour% as t i m e worked i f i t o t h e r w i s e 
m e e t s t h e c r i t e r i a p r e v i o u s l y i n d i c a t e d . Vihere t h e s u b s t i t u t e l i inch p e r i o d 
o c c u r s s u b s e q u e n t t o 1 p . m . , -we c a n n o t , a s p r e - v i o u s l y i n d i c a t e d , e x p r e s s 
any d e f i n i t e o p i n i o n in . t h e absence of f u l l i n f o r m a t i o n i n a s p e c i f i c c a s e . 

,,;;s>fi;; •'..'S> •»•. K t . , i .» 

yy ;••• y pn*-•.^P.^:-^:f'pr^ ' '>• - •p.p-p- y y " . ^ 
y yyyyyPm$i.'yit.*>^yy-y: .,.5^p'i'"|l " ; ' ' • " : ' ' 
y i;. y : - -if*-: .H'-*''*-f .- '̂P 4 P 4 • \p Vp" ' # " ' '"¥." 

j . V • , "V.-. .v.» •' -/T* , I.--:-'/.!. - A- - f - p 

v\-:: 'y. . 'y. 

: 'yyy'..y':,,.y- •• .y-'^:-'iy'-.y y ^ - y ' " ^ y y ' : " • '.'•o : ' . . ' • ." 
•fl • :• y y y : y y , :.i •:. •. •' i.̂ : 4*s''. t;* •y i l " '•;;"; •; . yS '-;' yy^ _ • ̂  

• y y - - ' , : y y •"' i - ^ ' • y . y y ^ y y y y ' i . -V- y ' : ' ^ ' y y y y ' 

'' • :t'y'::y,-: y -•' - -y :• ^ y . y ^ . - y y 4 4 ' t y - ^ y y - ^ y ^ y - h : 
y .-'i,: y.fvy '..-y-yy'. v.. ..,,-'?!.. ? ' 4-1- -.,3p.,.' 4-. ---''" 

.....4f. . y ^ y - . - y y,y -yy-^''i..'y^ ' y % y y.yy^yy^ . y 
• ' . \ . 

y.. *,.-'- -. p. 

-..f 

•'", yy..y,yy::yyy '„.ŷ yy "'yy '".yy" ., 
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MEMORANDUM ' « 101,10 '44 
;- • " 201(A) 

Toi George 1. Kretzinger, Jr, > . . , .,« j^n^i y -y 
i Regional Attorney , M < p v.. ,.,;,? 

SOL:EA:MM., . y ^ J y ' ' p" 
From: Donald M. IHurfcha ' 

Asgistani %licitor / August 27, 1945 

Subject: Insuranee Broker - Coverage 
,--' .;aiberto Ortiz Toro * • ' '..*'•- ^ 

''-1y^ . ' '- .'-.y, ''-f.f '-.,...•- y ' 
* ' • - ' ' • 

• ... • This is in reply to your memorandum of August 1, 1945 in which 
you Requested an opinion as to v/hether the employees of Alberto Ortiz ? . , 
Toro," an insurance broker, are covered by the Frdr Labor Standards Act^ , 

The copy of the inspector' s report of July 19, 1945 r̂ hich accom-
- "\y panied your memorandum indicates that Mr, Ortiz '4oro-maintains an Inde-
«_ pendent insurance brokerage business which operates in the manner hore-
* inafter described, Mr, Ortiz Toro contacts prospfjctive clients residing 

in Puerto Rico, discusses various types of insurarce contracts -r/ith them, 
"•• advises them as to payment of premiums, etc,, and iibtains from clients 

desiring insurance all informatfoh necessary for v.Titing the policy. 
Having negotiated the sale of a policy, Mr, Ortiz T:iro contacts any one 
of several local insurance agents representing insui'ance companies in the 
United States or England, gives the agent a description of the risks to 
be insured, occasionally drafts a clause to be incorporated into the policy 

' ' ̂ •̂' and negotiates payment to the agent of *the jiremium. The agent, after 
payment of the premium deducts his and the broker's commission and remits the 
remainder to the principal office of the company. The insurance policy 
and all papers are written by the agent in Puerto Rico and duplicate copies 
are sent to the home offices v/ith \ihoTa the agents are regularly in commxmi-
cation by mail. No correspondence relating to insuranc? transactions is 
carried on by the broker or his employees T.'ith any client- or agent located 
outside of;Puerto Rico, Mr. Ortiz Toro is sometimes notified by the 
essiirsd'of̂ -a claim arising from an insurance contract and he advises the 
client,.as to necessary steps to obtain payment, .which is negotiated through 

•. the local office. Occasionally, the broker accompanies the claiment to 
the office of the local agent, acting as advisor for the assured. Payment 
'is made directly to the assured by the local agent or by the company in 
the United States through the agent, Two stenographers are'employed by • 
Mr, Ortiz Toro to take dictation and type letters to customers and agents ^ 
in Puerto Rico, prepare letters notifying customers of the' (expiration of 

7 .policies.and enclosing new policies or renewal certificates, type modal : , 
forms,of endorsement clauses or^descriptions of property to be insured, 
etc,; one, accountant is employed-to keep books of accoxmts, incliiding the . 

p4, accounts of commissions with local agents, and to maintain the customers' 
" card records; a mail a Ad file clerk is employed to file all correspondence, 

- bills covering commissions and other accounting papers, and to go to the 
bank and post office to make deposits and withdrav/als of money and collec-

,-̂  tions and delivery of mail- . 
r . . - . . . , . . . • : . • ,y - . , . , . y : ' . • , - . • - - ' - - . , • - : ' . ; . 

• - - ^ ' - . - - . . . . . . .^ . ' • ' , . . ' - ' . ' • . . , . . . -

- - ' - y y • ' - ; . . . . ' . ' . „ , ^ , ' • ' ' . 
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Mr, George 7}, Kretzinger, Jr, - 'yy'i •;.'• y''''•••'. y • Page 2 '•"• 4''; 4P 
. . . - - . • ' ' ' , 

, On the basis of these facts and the legal principles governing 
Coverage .of' employees engaged in interstate commerce, it pis my opinion that 
the employees of Mr, Ortiz Toro, whose duties are'descj*ibed above, are 
Covered by the Act, '- "• 

, The Units4 States Supreme Court in U.S.- v.- South-Baste^ 
Underwriters. Assn. ̂  322 U,S. 533, held that insiirance transacti'pns 
which stretch across state lines constitute interstate commerce stibjef| 
to congressional regulation, ftptings "As reco'gnî ed by -fche District Sourt, 
the insurance business described in the indictment included not only the 
execution of insurance contracts but also negotiations and events prior 
to execution of the contracts and the inn-urnerable transaptions necessary 
to'performance of the contracts. All of these alleged transactions, we 
shall hereafter point out. Constitute a single continuous chain of events, 
many of which v/ere raultis-bate in character, and rone of which, if we'accept 
the allegations of the indictment could possibly have been continued but 
for that part of .them -which moved back p.nd forth across statelin'^s,". The 
court in the cited cass further -stated, page 547"; "•»<•** a nationwide 
business is not deprived of its' interstate character merely because it is 
b\iiit upon sales contracts which are local in nature," 4 

"While Mr, Ortiz Toro has no branch office either in. Puerto Rico 
or elsewhere, and does not regularly correspond •with persons or companies 
outside of Puerto Rico, this l e not determinative since other, grounds for -
coverage appear to exist. The faets ss presented, in.the inspection report *"; 
and as outlined above indicate that the insurance brokerage 'busin.QSS . 
carried on by Mr. Ortiz Toro calls for the regular performance'by his employ
ees of many acts or transactions which'are so closely related to the inter
state insurpjice business carried on in Puerto Rico by Mainland and English 
ins-urance firms that the. employees"are, by the reasoning of the South-Eastetn 
Underwriters caso and by ths principles expressed in the Jacksonvillo Ppper. 
McCleod. and Overstreet decisions, engaged in interstate commerce. The . 
fact that the activities of the subject broker and his employees involve 
purely local correspondence and communication v/ith locally situated clients 
and agents is not conclusive in determining coverage of the employees under 
the act, where, as here, the functions which thoy perform are so closely 
related to the interst-ate insurance busin'3ss carried on by the extra-.state 
insurance firms through their agents in Puerto Rico as to constitxite an 
integral part thereof, Through the activities of the broker and. his employees, 
persons in Puerto Rico purchase insurance policies and interests from,concerns 
locsted throughout the United States and in England, Thus, the broker and 
h4Ls eraployees in effect are engaged:in ordering "goods" (as defined in sec, 
3(i), which includes within the meaning of the term "subjects of coraraerce 
of any charact.er") frora insiirance companies located in other states, nnd 
are, under the principles expressed in the Jacksonville Paper case, thereby 
engaged-in interstate comnerce v/ithin the coverage of the.Act, The terra 
"subjects of comra.erce of any character" would seem to include insurance 
policies and insurance' interests since the coiirts have interpreted that 
term to include lottery tickets (Lottery case. 188 U.S. 321, 355), labor, 
intelligence, care, and various commodities of exchhnga (Gibbons v, Ogden, ,-
9 Wheaton 229, 230), Securities (Electric Bond 60. v. Securities and 

:•'' 

4 
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Mr, George'T:. Kretzinger, Jr, Page 3 

Exchange •Oomra. 303 U.S. 419, 432, 433; Securities and Exchaiige Coram, v, 
Jones. 12 F. Supp. 210,213, 79 F. (2d) 621, reversed on othe^ grounds 
289 U.S. 1, 28), money (Basila v. Tie stem Union. 24 .F. (2d) -569),•'•Moreover, 
the policies negotiated by the broker v/ith the assistance of his employees 
may and do result in the payment of claims by out of state insurance 
companies to residents in Puerto Rico, ' . ' . : . 

;';«:;;:vjf 

.•Pi 
4 1. 
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.̂ , . 25 BD 303,221. 
.,;..,..•,.,,, y . ^ : y " ^ ' . y " y y . , - . -. y . : ' ***^' 

L. Metcalfe Walling, Administrator SOL:LW;rB ; - p? 
Wage and Hour and Public Contracts Divisions "-" 
New York 19,.New York . . September 10, 1945 .r^44'' 

^^Onald'M-'^ Murtha ••• ' '"'• ' '" '-'̂ l'̂ '̂ •''I'̂ .'-'̂ Ŝ 'l'. .̂ ''"'4 ' y ' y y y y y ' . ' ' v' 
Assistant'Solicitor--̂ -̂ 'V' ' :y ' ' ' ^ y y r ^ ^ ^ - W . y ^ y ' ^ ' y y . A ''*-.'•'•^ '.^y '>'',' 

r vy^ Wr.^/i ' :f '^T.i.^.^yy y y ^ y ^ y y y ' - '-i'•.•̂f':-.̂'i*-.'<\ ̂.pf-'--'4f :'•:' ̂  • ' ' ' • .yy r""î' i>. B.-Wood Company , ' -.',..,-.- .-x. y - . . ^ , yiyy.-^'.-^y ...;»,#;•„.....i. Roclgr Face, Georgia - ' -..p ,w\-^-. •. : •*-. •-,-̂-., •..„•.- •> -.̂̂  ..- - . -: 

Reference is made to your memorandvim of August 3, 1945, in 
which you requested a review of the question whether time spent by 
homeworkers transporting work materials or goods between home and factory 
should be considered hours worked. 

The position that such travel time of homeworkers should be :; 
compensated as hour worked is supported by the principles set forth in 
paragraphs 9 through 12 of Interpretative Bulletin No, 13 and has been 
consistently held by the Division during the past five 3rears. See Legal 
Field Letter No. 35, p. 6, October 28, 1940; Legal Field Letter No. 56, 
p. 15, May 8, 1941; Field Operations Bulletin, vol, I, No. 4, July 7, 
1941; Findings and Opinion of the Administrator in the Embroideries 
Industry, August 21, 1943, pp, 59-60; Field Operations Handbook, December 
1942, as revised December 1943 at H-l6; Field Operations Bulletin, vol, 
XII, No, 7, p. 557, April 13, 1945, The Division's views on this question 
were published in TIage and Hour Manual 19-42 Ed, at pp, 163-4, Additional ^ ̂  
publicity was given in a statement issued by Regional Director Arthur J, 
White in April 1944 which appears in 6 W.H.R, 343-344. 

The following homework laws dealing with compensatory travel 
time for homeworkers likewise support the Division's past position: 

Massachusetts. Rule 2, effective November 2, 1937, issued 
pursuant to Sec. 14.7(e) of Ch. 149 of the General Lav/s (Ter. Ed.). 

New Jersey. Rule 8(1)(h) issued August 6, 1941, pursuant to 
Sec, 17 of Ch, 308, Laws of 1941, x . , 

( '• ' \ . - ' • 

New York. Homework Orders Nos. 1 and 4 for the Men's and Boy's 
Outer Clothing Industry and the Glove Industry, and Orders No. 2 and 3 
for the Men's and Boy's Neckwear Industry and -the Artificial Flower and 
Feather Industry, issued pursuant to Art. 13, sec. 351 of the Labor Laws. 

Rhode Island. General Laws of 1938, Ch. 293, sec, 4(d) (Public 
Laws of 1936, Ch. 2328). 

In view of the above considerations and our well-established 
position in favor of compensating homeworkers for time spent in transport
ing materials or goods of the employer between home and factory, there 
would appear to be no basis for changing our views in the absence of strong 
and compelling reasons, > > . '4| 4.4 ,/ ' ̂  

- 9 - (03951) 
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L. Metcalfe Walling Page 2 

It has been suggested that I inquire into the necessity of 
issuing regulations concerning this phase of homev/orkers, PJhether the , 
employer must pay for and cotmt as "hours worked" for the purposes of 
Section 7 the time spent in transporting materials or goods betv,'een home 
and factory is hot dependent upon regulation. There is no authority given 
to the Administrator to make a binding determination as to what constitutes 
"hours worked". The answer in each case is essentially a matter of inter
pretation of the basic provisions of the Act, 

With respect to your inquiry about litigation, Mr, Ray has 
advised me that he views this problem as no different than any other and 
i;/ould authorize suit in a proper case. 

t y .f. ' . . , .. (-;Vf,-i-. •* ••-ill'.^'t I »•! 
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Reid lATilliams 
Regional Attorney 
Kansas Ci-ty: 6, • LG-Ssouriv,,-

, - ' ' •"' . 1 

Harold C'Nystf 'ora-. 'p'- •.'•• 
Chief, flagei-Hour Seo-tion 

^"''W'^'^SS^S'C-^*?-:'' •• ;'-9'--: .S'f ;•>•*.• i'-'t': l • 
...s« 

. . . I , 
The Grand 'Val ley Irrig-ati ion Company ; f 4 yy^y v> 
Grand-Junction,. ' 'Colorado . - y'^y yy-yp'' 

. y y -yy.^yy, <j;Kp^p-i*4^P4> 

<l'.AC. 

21 EC 208,34 
. . 208.2 
',. ' 207.21 
J • 204.21 .,,, 
. . .- 204.22 • 
..' 204.44 

••208.312••':••-'•̂  .. 
'2.1 AC 205,23 •••"' 
25 DE ' 

SOL:.ERG:GT]S • . y • 
• ' " ' "•''" ly y ' y 

September 24, 1945 

Reference is made to your momoranda of June 5, 1944, August,31, 
1944 and March 28, 1945, in which you inquire as to the. application of 
the section 13(a)(6) exemption to employees of the subject company. 

You state that the pertinent facts relating to the subject's 
operations are as follows; 

The firm is a Colorado corporation. It is a ditch or canal 
, corapany, organized under the lav/s of Colorado relating to 

ditch companies, and the corapany has no other purpose and is 
• - organized for no other purpose except the carrying and dis

tribution of water to its stockholders for irrigation use, 
and all of such water is applied solely to the irrigation of 
. farm lands. There is no limitation upon the ownership of stock 

... •, in the corporation except that the stockholders alone are en- ., .,, 
, titled to receive irrigation water from the company. The by-

..•'; -,. . laws of the company provide that each share of stock shall en-
•tjitle the holder to receive five-sixteenths statutory inches of 
water. The company is purely mutual, and its shares of stock 

,'i represent specific quantities of water and the right to supply 
rests solely on stock ownership. The company operates the 
canals by assessments levied on the shares in amount sufficient 

y ' to pay running expenses only, and it makes no profits and pays 
no dividends. Under the laws of Colorado, the stock issued by 
the corporation is personal property and there is nothing in re
lation to the corporation or its organization which make the 
water rights appurtenant to the land, but no one can get any 
water for irrigation or domestic use except by -virtue of stock -
ownership. ' \ • . ' • . . I 4f| "' 4: 

The corporation operates tho original ditch and canal furnish-
' ̂ . ing water for irrigation and domestic purposes in the valley 

of the Colorado River, the center of which is at Grand Junction, 
Colorado, The company is not a comraon carrier of water and it 
performs no function except to furnish the farmers and fruit
growers of this valley i\i th water for irrigation and domostio 
use, -The company has not to exceed seven employees during the 
year, except in emergencies in cleaning the ditches and in get-

, y ting ready for the irrigation season when a greater number is 
• employed. 

t''?5'ftv:f:. 
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»,At-&4- The canal and irrigation system operated by this corporation 
• y y i y : . : . is confined within the limits of the State of Colorado. All 

*.',f of the water is procured in Colorado and all is distributed to 
;.';=• farmers and fruitgrower's within Colorado. None of tho water 

is .brought- into or distributed outside the state. However, 
the fanners and fruitgrowers who use the -water in the irriga-

., •,-,p-' tion of their lands are engaged in the production of fruits 
• and other farin crops which are shipped in commerce throughout 

, , the several sta-tes of the union.. ,, , - .. •..•,•. • ;,. •..-,„• 

Tho acti-Tities of the ftorporation's employees are typical of 
such mutual irrigation ditch corporations, fheir dirties would 
consist of maintaining the ditches, performing clerical duties 
relating to the le-vy of assessments and accounting for -water 
distribution, and patrolling the ditches for the purpose of 
ser-fficing the members of the corporation and. releasing the re
quired-water at the headgates. yyy:.. • f ..*n',;.?:** Ll -''4v̂^ .ro. ; •'• 

...t. 1 : i=i-
I regret the long delay in furnishing you with an opinion in 

., ̂  this matter. The problems incidental to a determination of the appli-
'4. ••' cability of the. section 13(a)(6) exemption to thp acti-Tities carried on 

by tho subject company havo, however, required a good deal of research 
and have been undor consideration both by this office and by our lilfash-
ington office-for some time. The -views set forth in this memorandum re
present the considered opini.on of both the Solicitor and th? Administra-

' •'••.. -tor..... , : ̂;..,,. . .̂ V, •4-!.7.';r '.•'!' r! .4.-•.••.'4 ̂ 4.. :'•• !'..-''44P>4L'"',--4p'. -..J-̂ -•.'••,,a: :; . . y i . : : ^ ' '• 

,.,,,, 4 p: - As you will recall, in the case of Reynolds v. Salt River Valley 
TCater Users Assn. 143 F.(2d) 863 (C.CA. 9), cortierari denied 65 S. Ct. 
117, employoes engaged in pumping water and conducting the water throiigh 

• irrigation canals for the purpose of irrigating land on which agricul-
_; tural products were grown and shipped in commerce, were hold to be en-
",-. gaged in "a 'process' and an 'occupation' necessary to tho production of 
.,.i|. such goods as defined in section 3( j) of the Act." The court also noted 
,...-. that "appellee did not make the affirmative plea that its employoes were 

'engaged in agriculture' within the oxemption of soction 13(a)(6) of the 
,0 act * * *. Our decision is without prejudice to tho disposition of the 

question whenever it is appropriately prosontod.".--'; K;, - .;-.-•.), 

p .' .. .• y-. ' On the basis of the facts presented in tho instant caso, the 
.' ,,,. Grand Valley Irrigation Company doos- not 'appear to be a farmer within " 

the moaning of section 3(f). Tho fact that tho stockholders of tho 
' company are farmers does not operate to mako the s.oparate corporate en

tity also a farmer. Walling v. McCraoken County Peach Growers Assn. 50 
F. Supp. 900 (Y.'.D.Ky.);-Redlands Foothill Groves v. Jacobs, 30 F, Supp. -̂  
995 (S.D.Calif.); North Whittier Heights Citrus Assn. v. National Labor 

g Relations Board, 109 F. (2d) 76 (C.C.Ai 9). Seo Intorprotative Bullotin 
-. ' No. 10. __ .. •,.„.:,,.p.„...;' ..-'4 • ,,..,„ 4,.,. ,,„,-.,p ... . . . y , . y . , : , y 

"s'-rf ,ip *':,!.4i'; •• Under the definition of "agriculture" contained in.section'3(f) 
tho only parts which might possibly exempt the activities-performed by 
employees of tho aiibjoot firni' are: 

- 12 - (03951) 
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4 •'• farming in qH. its branches and among other things includes 
"• '• •• the oultiva-ĵ ion and tillage of the soil * * * the production * * 
- y of any agridulturai or horticultural commodities * * * and any 
.' '•• ' practices * * * performed *-* * on a'farm as an incident to or 

in conjunction v/ith such farming oporations * * *. 

The first problem is one of dotormining whether the phrase "the 
production of any agricultural Or horticultural coramddit'ies" as usod in 
section 3(f) operates to oxompt tho omployees in question. Section 3(j), 
as you know, defines the tenn "producod" as including "any process or 
occupation nocossary to the production" of goods. In Western Union Tele
graph Co. Vi Lenroot, 65 S. Ct, 335, the United Statos Supremo Court 
stated in discussing the tenn "produced" as used in section 12(a), "nor 
loan we assiime, contrary to the statute that 'produced' means ono thing 
in one section and something olso in another." Consequontly, applyir-g 
the statutory definition of "producod" to the literal language of soc
tion S(f) it' might be argued that v/hore an employeo is engaged in a 
"process or occupation necessary to the production of any agricultural 
or horticultviral commodities" for purposes of gonoral covorage he is 
likewise so'engaged for purposes of exemption under section 3(f). This, 
as you know, would bo contrary to tho Divisions' long-ostablishod posi-
tioni Sec ll ?f ago-Hour Code 4C_12, , 

In viov/ of this possibility, our Washington office oxaminod 
very closely the legislative history of section 3(f), on tho basi^ of 
v/hich study we havo concluded that such an interpretation was neither 
intended nor contcmpla.ted by Congress, The congressional discussion of 
the torm "production" related only to covorage under tho ivage, hour and 
child labpr.,prp'tisions of tho .-Tarious bills considered and not to, tho 
torm "production" as it ap'poarcd in the final definition of "agriculture." 
The dofinition of "agriculture" contained in the bill passed by the House 
j-oforrod only to-the "cultivation, grov/ing, and harvesting of any agri
cultural or horticultural commodities," ' Tho Conference Committoo addod 
the word "production" before tho v/ord "cultivation" at the somo -time that 
it,added the parcnthotical phraso "(including commoditios defined as ag
ricultural commoditios in section 15(g) of the Agricultural Marketing 
Act, as jxmondcd)" aftor tho word- "commodities," In submitting tho con-
forcnce report to the.Houso, Chairman Norton of the Committee on Labor 
and ono of tho confercds also submitted a "statomont in explanation of 
the effect of the action agrc'cd upon and recommended in the accompanying 
conference report." (83 Gong. Roc. 9253.) In explanation of the term 
"agriculturo" the statement advised that 

. . yy..^.. |. . :. y ''-ii,y:'yy.y:. 

-.,.:•..;-. "Agriculturo" is defined in tho sam.e j-'.ay as in the Houso 
.. amendment vd-th-the foi low'ing" exceptions: (1)' The production 

., •;• ' of commodities defined as â gricultural coramoditios in soction 
15(g). of the Agricultural' Mackoting Act is included v/ithin the 

; definition of agriculture * * *, (Emphasis supplied.) 

BecausG of court decisions holding that the terms "cultivation" 
and "growing" are not properly applicable to the extraction of theso 
commodities, it is apparent that tho word "production" was necessarily 
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inserted "in order to'make the exemption properly applicable to theso 
commodities* Consequently, despite the literal reading of section 3(f) 
of the Act, it is apparent from the legislative'history that the term " 
"production" as used in tho definition of "agjriculture" vras intended to 
refpr ^nly ^o agricultural ooramodites defined in section 15(g) of the 
AgriQUltu'ral Marketing Act, whioh v/ere added in conference, and that 
Congress did not inteiid to exempt, in section 3(f), the "production," 
as distinguished from the "cultivation, growing, and harvesting," of any 
-other agricultural or hortioul-tural commodities. 

. . . . I ' • ••• • 

' . - . . • . • . . . . , » . . - . • . . • • 

. . - •'•'. .WTiile -bhe: United States Supreme Court has s ta ted tha t there i s 
• "̂ no more persuasive evidence of the purpose of tho sta-tute than the 
' words by which the l eg i s la tu re undertook to givo expression to i t s 

wishes," nevertheless, "when tha t meaning has' led to abs\ird or fut i lo 
r e s u l t s , howoyor, th i s Court has looked beyond the words to the pur
pose of the Act. Frequently, however, even x'/hoh the p la in meaning did 

.not produce absxird resu l t s but merely an unreasonable one 'p la in ly at 
.-variance with the. policy of the l eg i s l a t i on asd.-whole' t h i s Court has 
-followed- that purpose/ rather than the l i t e r a l vrords." Unitpd Statos v. 
i'jnerican Trucking Assns, 310.U.S. 534; United States v . Katz, 271 U.S. 

.,354. The limited congressional purpose of including the word "produc
tion", in the definition; o f ' "agr icu l tu re" soems readi ly apparent. I f 

;>section ;3(f-) were held to exempt "tho production of any agr icu l tu ra l or 
:hor t icul tura l commodities" •/\/ithin the moaning'of section 3 ( j ) , -two" ab
surd Qr unreasonable-results would r e s u l t . F i r s t , t h i s phrase would 
"Swallow up E.nd re nder. unnecessary the r e s t of what Congress c lear ly in 
tended to "lie a very elaborate and comprehensive def in i t ion of "agr icu l 
t u r e . " . Second, the :phrase •vvould except'such industr ies as tho f e r t i l i 
zer and::.see<d i ndus t r i e s . . CdngFoss", however, def in i te ly rejected an , 
amendment.to the dofirdt ion of ' ' agr icul ture" v/hioh would have had the 
effect of exempting the f o r t i l i z e r hnd seed indus t r i e s , 83 Cong. Roc. , 

• 7421-7423, Sec Legal Field Lettor 97, page 56, af, Bowio v, Gonzalez, 
117 F. (2d) 11 (G.C:,A, 'I).- •^"- • - • . 

. . . ; .Consequently, while the subjoct'somployoos aro engaged in tho 
.production of goods for i n t e r s t a to commerce within tho meaning of sec
t i on 3(.j) of the Actj,pi/ the Divisions aro correct in maintaining tha t 
the word "production" as-; used i n the: def ini t ion of "agr icul ture" does nob 

1 / See, Reynolds v. Sal t .Rive:r/V.allejr Water Users Assn., 143 F.(2d) 863 (d 
. G.A.9.), c e r t , denied, 65 Sup.Ct. 117, and' the Di-visions* b r i e f amicus 

.-curiae boforo the Ninth C i rcu i t . ;.Sdfe, a l so , Allen v . Arizona Pov/or 
• C o r p . , 7 Wage Hour Rept* 595;' Bicanic ..v. J .C. Campbell Co.,7 Wage Hour 

. ^' kop-§.745y roloaso R-1789.; Legal Field Letter No. 85 (manufacturer of 
p machinery for use in.production 9f:goods for' coraraerce); Legal Field 

.,; Letter No. 89^ .page 27 (manufacturer of land le-^-olers for uso by farm-
." e r s ) ; Legal Field Letter No. ,97, page 26 (production and d i s t r ibu t ion 

* of limo stone uged by farmer's); and Legal;Field Letter No. 80 page 20 
(d i s t r i bu t ion of e l e c t r i c i t y for prevention of pipeline corrosion) . 

4" In the last-named fiold l e t t e r it.may. be noted, .coverage :Was not pre-
4' dicated on the company's distribu-bion of e l e c t r i c i t y , t o farmers since 

the facts did not discldse the degree of re la t ionship be-tween the dis
t r i bu t ion of pov/er and i t s u t i l i z a t i o n by tho farmers in the produc
t i on of agr icu l tu ra l commodities for commerce, and since a sufficient 

, bas is for coverage existed by -virtue of tho e l o o t r i c i t y furnished -̂ he 
Shell Pipe Line Company. . 
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.operate -to bring an employee within the geqpe,vof the section 13(a)(6) 
oxomption merely because ...he is engaged in a'proqe.s.s .or occupation y ,'. , ' 
necessary to the production of agrieultural or hqrticultura^I commodi-,. •' 
ties within the meaning'of se.stion 3(j) for purposes of general coverT 

®e%"; }̂.̂ .-. ̂.,.-.. '̂:s.-4 ?,••',:-';.,.-,-: .-•;:.V .:;..,;-:-.-,2V. y . t f : . ' y ' y ' i '- ••,yi'y...i,y-y. ' " "-

The next .problem is whother the phrase "fa.rming in all its, V 
branches and among other things includes tho cultivation anditillago of 
the soil * * * and any practices performed * * * on a farm as incident f 
to or in conjunction ivith such farming operations," as used in section ' , 
3(f) of the Act, operates to exempt tho employeos. in question. ..̂In. con
nection with this.phasG of the problem,, we havo -cxaminQd various- court 
decisions, a,nd thq regulations and interprotations of tho .Social Security ••'•: 
Board, the Wa.r Food Adn^nistration and.the Treasury .Depar.-feraent dealing 

' with irrigation in its ..relation to farming, agriculturo, , or cultivation ,, '-
and tillage- of .the :sqil. , Our study revoals a diversity.of judicial and 
a.drainistrativo opiniqn on like questions arising, undor other statutes. 
Reading the judicial .warning in A. R. Phillips, Inc. .v... Wallirxg, 65 S.,Ct. " y -
807, tha't "an oxompt iqn .from the Act includes only cmploy'cGS.. "plainly and 
unmistakably within its.tarms and spirit," v/o do not--thi.hk-t-hat wc^ shouH ':"".':.'-
go, as^far.as certain State court docisions havo gone, ;in holding irri- ;<-

/ .gation oompany employees to constitute "agricultural Icibor*" On the ,^ 
qthor hand, duo to tho•statutory dofinition of "agriculture" contained in , 
sootion '3(f) of tho Act, v/e do not beliove that.v/e can be as. rostricted 

,. ..as certain other Sta-be court decisions have been.. See Walker v. Finney '4 
4.County TIater Users Assn., 92 P. (2d) 11 (Kansas). y^"- " y 

Section 3(f) defines "agriculture" t© include "any.practices 
* * * performed * * *.on a:farm as an incident to or in Aonjunctlon with 
such farming operations,"; Y'e have held this phrase to include "practices 
* * * even if performed by employees of someone .other than th© farmor 
*•* 'I'SO'long as they are performed on the farm,and 'as-anjinciden-t to or 

'.in conjunction with such farming activities,' " Interpretative Bulletin , 'y 
No. 14, ' paragraph 11. Thus, the Di-vl sion has .-held that employees of an P ' 
independent contractor erecting a silo on a farm are exempt whilothey r. 
are working on such farm-fand that employees engaged in servicing sprdy-

;.; - ers us(4d by farmer^' to apply insecticides in fruit" .groves, may qualify 
for the section 13(a)(6) exemption if such v/ork is performed in-the 
groves where tho .spraying is :done( II .Y/age-̂ Hou'r"''C'od'e'4C4,"'fn,' 52; 4C2"0,' 4 
fn. 82). Similarly,"""tKe''"-Di"-vis*ibh'htis IjleTd'tH'at'J'the' opqratiOn "b'f a co'Ok: 
camp on a farm .for the sole purpose .of feq^lng-iPersons engaged exclu-

.„ sively in .agriculture is .an,activity so .clô etly. related and .neqosso.ry to 
farming acti-vities t.hb,t.'it," may properly be _viev/ed ..as a. pr-actice "inci- , '-
dont to or in conjunction with such farming, operations" within the mean- ,,;, 

f iiig of soction 3( f ) , .Consequently, ,,in;our opinion the employees ̂ qf the 
4 subject irrigation firms who during ̂ awgrkweok.,arc ongaged exolusivoly 

on a farm.in furnishing water used solely for farming purposes thereon -• -, y y 
are exempt undor soction 13(a)(6) for such-workwock. Furthermoro, an 

' employeo of an irrigation oompany ongagod exclusively in the aforemen-
\ tioned activities oh"-bwo or more fftr'm's'in'a'̂ i-vdn workweek would like- .p > ' "̂  
,'} wise bo exempt. Seo'II Wage-Four Cpde 4C24'^ 6f. II ?J age-Hour Code 

4A2, ' * " : y • • ' .̂''4 ̂'•''' ''w " '.:'"'• : .- '̂  yy, ^ 

• : • / • • 
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yc..yi£y^', ,:̂ Vy • ^ M ^ y 'v^ 
It is also my opinion that certain of tho company's employoos-*' 

may bo exempt undor that portion of section 3(f) v/hich defines "agri- .; 
culture" as including "farming in all its branches and among othor 
things * * * tho cultivation and tillage of the soil," Paragraph. 3 of 
Intorprotativo Bulletin No. 14 states that tho term "cultivation and 
tillage" of tho soil includes all tho oporations necessary to improvo ̂  
tho physical condition of the soil. Clearly, tho .application of v.'-ator 
to arid farm land constitutes improving "̂ ho phygical condition of tho 
soil. In Foggatc v. United"States, 125 F, (2d)"775 (CC.A. 5), cert, 
denied, 317 U. S. 639 and Latimer v. United States, 52 F. Supp, 228 
(S.D. Calif.), the courts held that "irrigating" constitutes tho culti- ; 
-vation of the soil. Section 3(f) does not require that the process of 
"cultivation * * * of tho soil" must be performed by a farmer or on a 
farm. Hov/ever, the term "cultivation * * * of the soil," insofar as it 
relates to irrigation acti-vities, must, in our opinion, bo limited to 
those acti-vities whioh normally "bear a close relationship to the improvo-
ment of the physical condition of particular soil. .Iccordingly, it is 
our opinion that, in addition to employeos v/ho during a workiveek are on- p 
gaged exclusively on a farm or farms in furnishing v/a.ter solely for far̂ a-i 
ing use thoreon, the section 13(a)(6) exemption includes thoso employees •; 
v/ho may be engaged off a farm in activities concerned solely with tho ^̂  
application pf water to particular farms, as in operating the last head- \ 
gate for diverting or distributing v/ater to a particular f.arm» It is 
our opinion that such omployoos are so closely corjaoctod with the im- '-*> p 
provcment of the physical condition of the soil on each particular farm p 
to the irrigation of which their activitios are thus immediately direct- I 
od, that thoy can be said to be engaged in "the cultivation * *. * of tho p 
soil" on such farm. On the other hand, employees engaged in the goneral j 
distribution of water, whoso v/ork is not confined to the application 
of water directly to individual farms as described above are furthor re
moved from the improvoment of tho physical condition of the soil and -y 
are not, in our opinion, exempt under soction 13(a)(6), _ . •-''. 

I suggest that tho subjoct company's attornoy, Mr, Sternberg, 
be ad-visod in accordance with these viows. 

' • ^ \ - . y 

• ' • . ^ • • 

'..yy 

••;••-* ii-

j.ifeic-v?-,-4;t( •'... 

" • ' ( : 

1, 

;.,,,. ii.-.,..„.j..v;,^ 
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Mr* Thacher Y/inslow, Deputy Admin i s tra. to i ' ' " 
Wage and Hour'and Pub l i c Con t r ac t s Divisioi?,g.. 

Harold C. "Nystrom 'yy-y '̂  
Chief, Wage-Hour -Section .-' • • • ,<-#*itf? -

R e s t i t u t i o n where Executive Order 9240 i s in-volved 
> ; ^ ^ 1..*-ii;0 • • " -yy / ' ' • .vx:!^^j i : i 'y ' '^ - i l ' ' * ^ y •yy.^jF.y^: 

•'•""•.'^.y y^^y..::: „.•;'' ,•;••''•' "' ''• ' '"' • • ,.5SJ&-:'' 4 
t »,. .4? -t/^. » , ' »^- - * , , , . . 

- " - • " • ' • - • " - ' p • ' , •• I • • • . . ^ • - . .• t f 

Reference i s .made 'to your memorandum da ted 'Oc tober 10',".1944, t r a n s 
m i t t i n g a memorandum from In spec t i on Lia ison Off icer S c o t t , dated October 
6, 1944, r e q u e s t i n g information concerning the method to be follov/ed in 
de'terraining 'the r e g u l a r r a t e of pay wh^re double time a t an a r b i t r a r i l y -
des igna ted hour ly r a t e i s pa id for Sunday work to an employee wljo i s 
paid on a f ixed s a l a r y b a s i s . You s t a t e t h a t " t h e r e i s - n o Belo c o n t r a c t 
invo lved . " The delay involved in fu rn i sh ing you with a r e p l y in t h i s 
m a t t e r was occasioned by the necessi-ty of a s c e r t a i n i n g the S o l i c i t o r ' s 
views v/ith r e s p e c t t o the ixistant problera and s e v e r a l o the r s involving 
r e l a t e d q u e s t i o n s . •jm'':ywyyy.y(--''l:t*y'yyy^^s!.'^ '"• •"";• •..; f, ; ••• Ĵ J] -.^p;;-4•. 

I t appears t h a t the eraployer pays the employee $61 v/henever he works 
s i x days o r l e s s , r e g a r d l e s s of the number of hours worked. Vilienever 
the eraployee works on Sunday, the seventh day, he i s paid a t the r a t e of 
%1 an hour wi th double time to comply wi th Execut ive Order 9240. The 
employee's d u t i e s a r e the same on Sundays as on the o t h e r s i x days . In "pP^ 
the p a r t i c u l a r example r e f e r r e d to in Mr. S c o t t ' s memorandum, the em- •• "v 
ployee worked 50 hours dur ing the f i r s t s i x days , fo r which he was pa id 
$ 6 1 . Cn the seventh day, Sunday, he worked e i g h t hours and was paid '.; 4 
%1& for t h a t day. The records show, and the employer and employee a g r e e , 
t h a t one -ha l f of 'the ijplS, or ^ 8 , was paid 'to comply wi th Executive Order 
9240. Yshile i t i s c l e a r t h a t the employee's r e g u l a r r a t e of pay, when 
he does n o t work ôn the seventh day, i s computed by d i v i d i n g $61 by what
ever number of hours have been worked in the week, a ques t ion i s posed 
as to what the employee's r e g u l a r r a t e i s in a week in which he works a "> 
seven th day for vvhich he r ece ive s an hour ly r a t e of $1 an hour . 

I t i s c l e a r t h a t r e l e a s e s R-1913 and R-1913(a) have no a p p l i c a t i o n 
in t h i s c a s e , s ince the employee's d u t i e s a re 'the same on Sundays as 
on the o the r days . In t h i s connect ion , we do n o t be l i eve 'that the p o s i 
t i on taken in Legal F i e ld L e t t e r No. 87, page 39, should be extended to -
t h i s type of s i ' t u a t i o n . ^ 

I * • 'i ' / 

In our op in ion , the employee' s r e g u l a r r a t e of pay, in the i l l u s 
t r a t i o n r e f e r r e d to above, i s $1.22 an hour , which i s a r r i v e d a t by 
d iv id ing a l l hours worked by him dur ing the f i r s t s i x days of the week 
(50 hours) i n t o $ 6 1 . I t may be observed, a t -this p o i n t , t h a t under the yy 
Missel dec i s ion a l l hours worked during the f i r s t s i x days raust be 
d iv ided i n t o the employee 's s a l a r y for those hours to a r r i v e a t h i s 
r e g u l a r r a t e of pay, even though such a method of computation f a i l s 
to r equ i r e the employer to pay 50 pe rcen t more fo r each hour of work . ( ' , ^ 

^- . . . • • " • • • • . • • ' y • • • : • ' > - ! ' " ' • -
" ' ' ' •- • }i ' . , ' ' • 
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in exqess of 4Q in the week a s compared to the pay fd r ' ekbh hou r up t o 
and inc lud ing 40 in t h a t week, Cf, - f a l l i n g v . Youngerman-Reynolds 
Hardwood Co . . 8 Wage Hour Rept . 602, See, a l s o Legal F i e ld L e t t e r 
No. 101 page 14. The s t ra igh- t - t ime compensation, pa id fo r S'unday, as 
w e l l as "the hours worked on t h a t day, must be excluded from the • com
p u t a t i o n of the employees r e g u l a r r a t e under the F a i r Labor Standards 
Act because (1) being l e s s than the r a t e a r r i v e d a t under ' the Missel 
formula, t h a t compensation would, when averaged wi th h i s s a l a r y , r e s u l t -
in an overtime burden t o the employer of l e s s than 50 pe rcen t a d d i t i o n a l 
pay f o r the overtime hours as compared to "that fo r the non-overtime hours ; 
and (2) -tlie " j u s t i f i c a t i o n " p re sen t in Missel s i 'buat ions where an employee 
r e c e i v e s a f ixed s a l a i y i s l a ck ing in h o u r l y r a t e s i t u a t i o n s , such as the 
Sunday pay s i t u a t i o n involved in the i n s t a n t c a s e . See a l s o , in t h i s con
nec t ion ,^ F i e l d Opera t ions B u l l e t i n , Vol, X I I I , No. 7, pages 518-819. 
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Harry Campbell, J r . 
Acting Regional Attorney 
Birmingham 3, Alabama .-

Harold'C'. Nystrom i;•'•-.: •: 
Chief-,-. Wage^Hour Se.ction: 

Howard-. Go'le ,•' Agent; . 
Quick & Grice : 
411,: South: 16th Avenue 

' .Laurel,i-Mississippi 
File. No, 25-3676 .: : •. 

• i x i m y '̂y 

21 AC 205.23 
25 CB 201 

301.1 

SOLjEGTtClN 

*-0ctobe'r-16-^ 1945 

•: • .Refersnce is made to your memorandum of September 25, 1945, and'" '-
attached dopy of a memorandum, of September 19, 1945,-from Mr-. •RalStOh "' 
to you. 

I t appears from Mr. Rals'bon's memorandum that subject is engaged 
in the wholesale d i s t r ibu t ion of bu'bane gas. This gas i s xibtained 
d i r ec t l y from extra-State sources. During 'the past two years, from 43 
to 80 percent of the gas handled by subject has been sold to o i l well 
d r i l l e r s in the State for use in d r i l l i n g operat ions. Presumably, o i l 
produced as a r e su l t of the d r i l l i n g operations wi l l move in commerce. 
However, o i l i s not ac tual ly being produced a t the time the gas i s used 
in such operations. Mr. Ralston expressed the opinion that employees 
engaged in such i n t r a s t a t e d i s t r ibu t ion of the bu'bane gas from subjec t ' s 
bulk plants to the d r i l l i n g s i t e s are engaged in a process or occupation 
necessary to production within the meaning of section 3(j) of the Act. 
He feels that the s i tuat ion in subject case i s dist inguishable from 
tha t contained in Legal Field Let ter No. 101, page 1, wherein the Divi
sions took no posi t ion with respect to employees engaged in reclaiming 
and delivering r iver coal to a loca l water pump s ta t ion which in turn 
furnished water for -the production of goods for commerce. You s ta te 
tha t you agree with Mr. Rals ton 's opinion and ask for my views on 'the 
question. 

I agree that the employees engaged in transport ing the butane gas 
from subjec t ' s bulk plants to the d r i l l i n g s i t e s for use in producing 
o i l for commerce are engaged in a process or occupation necessary to 
production within the meaning of section 3(j) and are covered under the 
pr inciples expressed in R-1739 and Legal Field Let ter No. 100, page 12. 
See, also Legal Field Letter No. 67, page 16; Legal Field Let ter No. 94, 
page 7. As Mr, Ralston s ta ted, the ins tan t case i s dist inguishable from 
tha t considered in Legal Field Letter No. 101, page 1. The t ransporta
tion of the butane gas i s d i r ec t l y and immediately related to the o i l -
d r i l l i n g operation, while the reclaiming of r iver coal for use in pro
ducing water "srfiich in turn i s used in producing goods for commerce is 
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' M Memorftiiduf to Harry Campbell, J r , fsge 2-

As Mr. Ralston also s t a t e s , the Divisions take no posit ion with 
respe.ct to the application of the section 15(b)(1) exemption to employees 
engaged in transporting the butane gas, since such gas i s defined by the 
Inters-tate Commerce Commission as an inflammable l iquid over the i n t r a 
s ta te t ransportat ion of which the Commission has asserted regulatory 
powers. See Legal Field Letter No, 96, page 44. . . • < • • ,. • . . 
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Kenneth P. Montgomery 
Regional Attorney 
Chicago 54, Illinois 

Harold C. Nystrom 
Chief, Wage-Hour Section 

13(b)(1) and carriag,e of mail 

21 AC 10li2 
23 CB 203.21 

I 

S0L:ERG:CTN 

October 16, 1945 

?' 4'. , • 

'' This will reply to your ra.emorandura. of September 26, 1945, in 
which you inquire whether'drivers e.raployed-by printing establis.hra.ents, , 
and who devote -'the greater part, of their time to the hauling of. mail from , 
their establishments to the post office, are exempt uhder section 13(b)(1). 

You state that -bhe packages carried in the trucks are bags of 
mail already addres.5ed and .stamped and' ready for posting. In bo-th in
stances to which you refer, the truck drix'-ers deliver the mail in bags to 
the mailchutes in the post office, unload the mail and deposit it in the 
chute s. 

I assume that in both of subject cases, some portion of the 
mail hauled to the post office is destined for out-of-State points. I 
also assume that the time spent by the drivers in unloading the mail and 
depositing it in the mail chutes is inconsequential. Under such ciroum.-
stances, the drivers engaged in the hauling of mail from the printing 
establishments to the post office would be regarded as engaged in inter
state commerce both under the Fair Labor Standards Act (see Walling v. 
Bank of Waynesboro, 8 •//age Hour' Rept. 755) and the Motor Carrier Act (see 
Legal Field Letter No. 46, page 3), and, accordingly, they would appear 
to fall within the section 13(b)(1) exemption. . ; s ,. 

- --.. r .y-''f •': ••-•..: : 

--,,'••-•-' .Paragraph 7(b) of Interpretative Bulletin No. 9 has no applica
tion here, since the employees are not engaged in the transportation of 
mail under contract v/ith the Post Office Department in vehicles used ex-
clusively for that purpose. 

. - . . - •• ' • i ' 

. . - , , • - • . . . . . - - . • • » 
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Harold C. Nystrom, Chief î 
Wage and Hour Headquarters Section • 
New York, New York 

Donald M. Murtha, Assistant Solicitor 

Clayton Tinsley 
Meridian, Mississippi ' y . y y > y 
File No, 23-3330 

23 CB 101 
23 CB 301.1 
23 CB 202.2 
23 CB 203.21 

SOL:JFS:HD 

October 26, 1945 

yyt^s^y -J y y [ ''» •;;'; s . : 
. •" . . . ' I'i- ' . . . . • 

' y ."A, ' 
......A.;,. • . / • • . y , . ' 

. y '••yyyy'' This is Jn regard to my memorandum to Mr. Tyson, transmitting 
a copy of a memorandum from A/^sooiate Attorney Ralston to former Regional 
Attorney Steed, concerning the application of section 13(b)(1) of the 
•Fair Labor Standards Aot of 1938. , • • ' 

•1% 

The subjoct firm is engaged in tho passenger motor oarrier 
business and operates routes be-fcween Meridian, Mississippi and Louisville 
and Philadelphia, Mississippi and Butler,- Alabama. On that part of the 
Meridicji-to-Louisville route between Meridian and Preston, the bus also 

4. carries mail. Inquiry is made as to tho application of the, section 
V "'13(b)(1) exemption to the driver operating the bus on the Meridian-to-

Louisville route and the mechanic who services- the firm's buses. 

In the proceeding entitled No. MC-88479, Clayton Tinsley Com
mon Carrier Application, 9 M.C.C. 351, the Interstate Commerce .Commission 
found that the intrastate routes of the subject firm be-fcween Meridian, ,••; 
Mississippi and Louisville and Philadelphia, Mississippi are operatM as 
connecting routes with the Meridian, Mississippi and Butler, Alabama 
route and, therefore, held that transportation over these intrastate 
routes is subject to its jurisdiction and operating authority as being in 
in"fcorstate commerce. As you know, where intrastate transportation is 
performed under operating authority granted by the Commission after a 
hearing and finding that the transportation is ,in interstate com-raerce 
within its jurisdiction under the Motor Carrier Act, it is the Divisions' 
policy to treat such transportation as exempt work under section 13(b)(1) 
or at the most to take a no-position stand. See memorandu.ra to me from 
ffilli-mn S. Tyson, February 12, 1945, Re: Strong & Harris, Vanadium, New 
Mexico. ,,..,.,,• .'••-. ••: •yy- .•-• - y y y - :-. =:v •-•;'•. • 

V •/ 

I rjr. also advised by Mr. -MoEale pf the Bureau of Motor Carriers 
that if transportation is otherwise subject to the Commission's jurisdic
tion as being in interstate commerco, such jurisdiction would not be af
fected by the fact that the vehicle carries .mail in addition to passengers, 
In fact, in granting operating authority to the subject firm, the Com
mission specifically stated that such authority includes the carrying "by 
motor vehicle of passengers and their baggage, arid'of express, mail and 
newspapers on the same vehicle v/ith passengers." 
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1945 

Harry Coijipbell, Jr. . 4 . '• 
Acting Regional Attorney _ .:• .-•'. •> 
Birm.ingham, Alabama . 

Harold C' Nystrom ;?•'•:-•;''"' ̂a '".if','; 
Chief, Wage-Hour Section 

V. •.'..-

Seamen Exemption - Request for Opinion ' -' •.' •; ' "' , •4'-

This is in reply to a raeraorandum (RA:ABS:DLF) from former Re
gional Attorney Amzy B. Steed dated August 2, 1945, inquiring whether the 
section 13(a)(3) exemption applies to certain-employees of Higgins In
dustries of New Orleans, 'Vhose duty it is -to operate landing craft and 
other similar light naval vessels on Lake Pon-tc hart rain on test runs." 

Mr. Steed's memorandum states that the supervising inspector of 
the Louisiana State office takes the position that "since the boats are 
not transporting p'assongers, freight or other goods, they aro not operated 
'as a means of transportation' and, therefore, the .seaman exemption would 
be inapplicable" -under the principles contained in Interpretative Bulletin 
No. 11. Mr. Steed indicated his agreement with this position on the basis 
of the views expressed in II VTage-Hour Code 4 N 3. He requested confirma
tion of this view from this office. 

Mr. Steed's memorandum doos not describe the duties of the vari-
'ous employees or the difference in duti-as perforraed on test runs and the 
duties which might be' performed by them if the vessels v/ore being operated 
under conditions which he would consider to be ."as a'ra-eans of transporta
tion." .: •>• yy.yy....: y-y :yy-y •:. ':-..: .:r. y. .: y^S:: '^.: ••'-• • ' ' • - • . • 

For this reason I assura.c that the; activities of the employees 
are substantially th-e- some during .the test runs as-they vvould bs in tho 
operation of the vessel under circumstances which would admittedly be 
operation "as a means of transportation." 

The 'section of the Wage-Hour Code citedby Mr. Steed concerns 
itself with the m-eanihg of the term, "vessel" rather than the phrase "as a 
-me.ans of transportation." In the problem at • hand it must be conceded 
that the landing craft, etc., are "vessels" for purposes of the exemption. 
The phrase "as a means of transportation" has been used in connection with 
this exemption in an attempt to draw a line be-fcween various employees-
working on a vessel based on their individual duties. In this connection, 
see the examples of exera-pt and nonexera.pt workers in paragraphs 4 and 5 of 
Interpretative Bulletin No. 11 and footnotes to II Wage-Hour Code 4 N 4 
and 5. If the duties of the employees in question are as a.ssumed above, 
it is my opinion that they are performing the work of seamen within the 
meaning of section 13Ca)(3). 

"While the question presented is not free frora doubt, the Wage 
ai.nd Hour Division as early as 1939 took this position in a somewhat 
similar case. At that time it was stated that employees aboard ships dur
ing a trial run, who are rendering service primarily in aid of the opera
tion of the ship as a means of transportation, would be regarded as seamen, 
provided they perform no substantial amount of work of a different char
acter, but that employees 'iwho dc a substantial amount of work such as may 

. . •>• y y- .. - "• ' - . :. y \ 
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Memorandum to Harry Campbell, Jr. Page 2 
.»••>-«:• > -• . ' -- - ••'••:yy''.y ... ' - • . . • ' " ' 

"be required to complete the construction of the ship would ngt be employed 
a^ 5 0amen during trial run periods, even though this work ̂ vas perfonned 
during the time that the vessel was in operation.as a mespas of transporta
tion during the trial run. • • 

• •' •« •-, ,̂  ' .1 -

• yŷ ysi.. y y y jh answer to the point raised to the• effect that thp em.ployees 
herein involved are not seamen except under section 13(a)(3) of the Act 
because during test runs the boats are not- transporting passengers, 
freight or other goods and therefore arc not "operated "a? a mca.ns of* ' ' . 
transportation," your attention is called to the follo'vving de9isions of 
the Interstate Coraraerce Commission: United Truck Lines, Inc., 32.M.C. 
676, 3 Fed. Carr. Cases, paragraph 30,218;- Motor Rail Company, No. M.C. 
87035, 3 Fed. Carr. Cases, paragraph 30,048.04; Wasie Common Carrier Ap
plication, 4 M.C.C. 726, 1 Fed. Carr. Cases, paragraph 7201; Consolidated 
Freight Lines, Inc., 11 M.C.C. 131, 133, -1 -Fed. Carr. Cases 7313; cf. 
L. & L. Freight Lines, Inc., No. M.C. 19,1.90 (sub. No. 3), 2 Fed. Carr. 
Cases, paragraph 7581. In these cases the Interstate Commerce Comjnission 
has taken the position that the interstate or intrastate operation of 

4i • ' empty vehicles by common carriers is subject to its jurisdiction as con-
. -4 stituting engagement in commerce. To the same effect see Legal Field 
,'"••.. • Letter No. 83, page 30, in regard to the Intersta-te Commerce Commission's 
.4'; j-urisdiotion over persons engaged in the "driving of passenger cars from 
,: 'y.y •• factory points to points in oth&r Stcites by the 'drive-away' method (in-
p'-.i -••. eluding-single cars, one car to'wing another and caravanning.)" 

• ' •• .U.S.C. Title 49, Section 303(14), 15), limits the jurisdiction 
V y of the. Interstate Commerce Commission over interstate carriers and their 

--•-. em.ployees to persons ."-yvho or -//hich transport passengers or property." 
.:'. '' This criterion is at least as narrc// as th.at contained in paragraph 3, 

. '•- Interpretative Bulletin .No. 11,:,which limits., tho application of the sea-
, man's exemption to "persons renderinp scrvica primarily, as an aid in tho 

- operation of such vessel as a,m.ean5 of transportaition * * *." The cases 
4 cited hold that employees of--intorstE.te carriers operating empty.trucks 
'•"pP within a State or across State -linos and driving passenger cars from 

factory points to points in other States are subject to the jurisdiction , 
••• 'of. the Interstate Commerce Comriission under the liraitr..tion stated above, 

since the property or pe.rsons being transported are the empty vehicles 
as. woll as the persons opcravting thom. By the same token, employees 

' • wh-ose duty it is to render service in aid of the operation of landing 
craft. o.r other, light naval vessels on test runs, even though during 

•. •• these test runs these vessels do not carry property or persons other than 
the crew can be deemed entitled to the seaman's exemption, since they are 
operating the vessel as a means of transporting the ve'ssel itself and 

' « themsê lves as crew. - • , ' ' 
' . - y , . . y ."'y'y.-'',:""." ' . ' y y .•••,., y : : < • . yyyy -^y . 

r'•' '-' -"?4 yx-yy • - :y'-'..y' •'••y-Pitr^i^y ^ y - ' y ..:: y-y J y y , :•...: y ^ y •y-.̂ ,,- •y ' • ' y y - . y y 
•y •• "' p.•••y-y. ' - -v • .;...;'' .'••' .•'••• • .'•'4'-̂  . •-•• i4-.,'•."•̂ ' 

-'•••' - , V . ' -
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21 AC 405 
21 AC 102.120 
21 AC 200 
21 AC 102;1211 

V 

S0L:LG:CTN y y 

October 31, 1945 

Ernest N".' "Votaw 
Regional Attorney 
Philadelphia, Pennsylvania 

Harold C» Nystrom 
Chief, Yfage-Hour Section ' " •• y * 

Exchange Cold Storage Company i' 
Philadelphia, Pennsylvania ' { 
File No, 37-62882 • .pJ »*•' - ' ' 
ENVjal '̂  •. . 

: - - - • ' ^ ^ ' . 

^-.p, "4 .* '*":„•; " ' - • ' I i - } • y , 

?ife refer to your memorandum of January 31, 1944, in which you 
„ request our opinion as to whether the employees of the subject company 
. are covered by the Act. , - -.... 

• .'•.•-, j . : .-.-."•••'-.-y' y y. • • • ' • • * >.y- 4 , 1 ' ; .:• • y y y • •• 

'- •' •--.'•# The subject concern i s a small cold storage warehouse s i tuated 
in the wholesale produce d i s t r i c t of Philadelphia. I t i s used by nearby 
wholesalers to store unsold produce overnight and over weekends. Also, 
during the winter, Pennsylvania apples are' stored for greater or shorter 
lengths of time, held for Spring sa le . The goods stored are usually 
brought to the warehouse from the premises of the wholesaler within the 
State and returned again to the wholesaler 's premises, although occasion
al ly goods are brought d i rec t ly by truck from outside the State or from 
the freight yard to which they have arrived -without f i r s t being taken to 
the wholesaler 's premises. You s ta te t h a t in p rac t i ca l ly no case would 
the goods stored be recei-ved by the wholesaler as prior order goods. Mostly, 

-they would be sold to Pennsylvania customers, although a few might be sold 
to-customers in New Jersey or Delaware. However, in the case of the apples., 
i t i s possible that a considerable portion of these might be sold to out-
of-State customers. Most of the goods stored overnight or over -weekends 
or ig ina l ly come from outside of the S ta t e . . '• '- . y . - "y: .yyy 

-y I - .<.".• . ... 

The employees of the cold storage company operate the refrigera- i 
tion apparatus, keep watch o-ver the premises, keep records of the goods 
going in and out and charges for storage. The placing of the goods in 
storage and taking them out are generally done by employees of those storing 
the goods rather than employees of the storage company. The watchmen may 
help to some extent in moving the goods, but generally, where such assist
ance is needed, it is performed by casual temporary help. 

.': . : ' • ' " ! ' . • • • ' , ' • ' • • • . ' : - ' 

In the absence of a more detailed statement of facts, it is im
possible for us to definitely determine the status of the employees in 
question. We shall, therefore, limit ourselves to a statement of general 
principles whioh may be used as a guide. ' I 

Employees engaged in connection with unloading and checking goods 
received by truck directly from outside the State or from the freight ysird 
at which they have arrived directly from outside the State would clearly be 
covered. Similarly, employees engaged in connection with any interstate M/k 
shipment of apples or other goods from the warehouse would likewise be ^ T 
covered. 

\- ^> 
-. i "j P. . •ŝ  ' 
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Memorandum to Ernest N. "Votaw . • .- Page 2 

The warehouse employees may also be oovered i f there i s such .- . 
r ap id i ty of movement of the out-of-State merchandise from the time the 
merchandise i s received from another State u n t i l i t reaches the whole
sa le r s ' customers tha t there i s a continuous movement of . the out-of-State 
produce through the cold storage warehouse to the v/holesalors* customers.' 
If such i s the case, a l l employees engaged in a c t i v i t i e s r e la t ing to such 
continuous movement of the goods, including the employees of the cold 
storage warehouse, v/ould be ongaged in commerce, "nliile i t i s not clear i 
how long a period of time elapses between the receipt of the goods frora 
the out-of-s ta te sources and t h e i r passage through the ivarehouse on to the 
customers of the wholesalers, i t would appear from the perishable nature of 
the produce stored in the warehouse and from the method by which i t i s 
handled tha t there may be ono continuous mo-romont of the goods in i n t e r s t a t e 
commerce u n t i l they reach the customers. In such oase, the entrance of the 
goods into the warehouse would in te r rup t but would not terminate t h e i r 
in ters ta te ' journey. There would be a p rac t ica l continuity of the mo-vement 
of the goods within the meaning of the decision in the Jackson-ville Paper 
Company case. " -; .. •.:. 

y Insofar as the warehouse in question storos'-goods destined for 
shipment in i n t e r s t a t e commerce, i t i s our opinion that the employees of 
the warehouse are co-vered on the ground that they are engaged in the. pro
duction of goods for commerce vidthin the meaning of section 3 ( j ) . The 
opinion of the Supreme Court in the Vfestern Union case makes i t clear tha t 
warehousing 'act ivi t ies preparatory to put t ing goods into tho stream of 
oomiiiorce are production for purposes of tho 'Act . (See Mr. Maggs' momoran
dum of Fe&ruary 26, 1945 to Miss McConnell on the subject ''The Tfestern 
Union Decision and I t s Implications^" which was attached to Field Operations 
Bul le t in , 'Vol. XII, No. 5 ) . I t should also be observed tha t cold storage 
warehousing involves active operations in addition to those which.may be . 
involved in ordinary storage and i s a more active attempt to provide pro-

' t ec t ion against the elements. Therefore, to the extent that the cold storage 
warehousing in question r e l a t e s to goods whioh the subject expects, or has 
-reason to bel ieve, vrill be shipped in commerce, i t s employeos are engaged in 
the production of goods for commerce. 

Yfo assume, of course, tha t the work of the subjec t ' s employees i s 
not segregated between goods received from or'shipped to other States and 
goods received and shipped only i n t r a s t a t e . -?.»•-.,;.;-•;•. ,-.l 

7 • ' . •'" ^̂  

' y : y ^ -• 

• > -
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. y p } ^ • • . 

Irving Rozen 
Regiona.1 Attorney .yyy^-
New.York, New York 

Harold C. Nystrom : • •'-• 
Chief, Y«age-Hour Sec t i on 

Dean Clo th ing Corpora t ion 

,,-,'4i '' y -4'*3|;-..'| 21 AB 405.51 
: 21 AB 405.52 

21 AB 405.540 

SOL:AS:Mis 

'44,44 - November 14, 1945 

-1 

yv. -yp-

^ ^ . ^ • . 

:. This vdll reply to your request that I advise you whether I 
agree with the conclusions expressed in a proposed memorandum, a copy 
of v/hich you attach.; :'. ^ ... 

• • (.•',-• . • • " "'•'•"''Pi; ••! '"(« . . ' '. 

It appears that nine persons are the sole stockholders of the 
subject corporation, each owning one-ninth of the stock pursuant to an 
agreement between the corporation and the nine stockholders. The corpora
tion agrees to employ theso nine as long as they remain stockholders, and 
they cannot remain stockholders unless they continue in the company' s em
ployment and "devote their entire time and attention to the business of 
the corporation." Provision is- made for the purchase by the corporation 
of the stock of a retiring member or of any member, upon his death or dis
ability to perform his job, iand shares of stock may not otherwise be sold 
or transferred except upon vnritten consent of all stockholders. Equal 
wages shall be paid to all stockholders for their work except upon unanimous||fc^ 
vote of all stopkholders.. In the life of the corporation, all. stockholders "̂̂  
have recei-vsd equal wages. These nine persons iare engaged in the occupations 
of cutting, sewing, finishing, etc. They work from 55 to 60 hours a week. 
At the inception of the agreement, -fchey were paid i.10 a week and now receive 
|140, In addition to theso nine, the firm employs non-participating employ
ees. ', . „.. .:;. '. -,'... :•••'• ' :,.,- - ,- • 

" • ! • : 

y y y . . The proposed memorandum concludes that "no employer-employee re
lationship exists as far as the nine persons in question are concerned," 
since "the company, though formally organized as a corporation is in essence 
a partnership and it must be treated as such under both Acts." (Underscoring 
supplied.) .-.- '• ' • • ' ' '• '. ~ '^ ,., ... . - .-i.:' ... 

It would appear that a determination that the subjoct firm is in 
essence a partnership rather than a corporation would not of itself preclude 
the existence of an employer-employee relationship, since a partner may be 
an employee of a partnership (Walling v, Plymouth Mfg. Corp., 139 F,(2d) 178 
(CC.A. 7 ) ; and U, S, Fidelity and Guarantee Co. v, Neal, 58 Ga. App. 755, 
199 S.E, 846, 848). Moreover, tho subject firm cannot be either a corpora
tion or a'partnership at the election of the parties, but must be one or the' 
other, for tho law does not contemplate that partners may incorporate with 
the intent to obtain the advantages of a corporate firm and then become at 
will a partnership or a corporation as the purposes of the joint enterprise 
may require (16 C.J,S. 390; Seitz v. Michel, 181 N,W, 102 (Minn.); Sun River 
Stock & Land Co. v. Montana Trust & Savings Bcmk, 262 Pac, 1039 (Mont,); 
Jackson v. Hooper, 75 Atl. 568 (N.J,)), | 

« 
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^ • , - ' .-.•-'••' "The proprietary in t e re s t and par t ic ipa t ion in the subject cor
poration by the nine sole stockholders do not necessari ly preclude t he i r 
s ta tus "as employees of the corporation, since ordinar i ly a corporation i s 
t rea ted as a legal e n t i t y , soparato and d i s t i nc t in identity-from i t s 
stockholders (18 C,J,S, 368; New Colonial Ice Co. v . HeIvering, 292 U.S, 

yy.̂  435). See, a lso , Skouitchi v. Chic Cloak & Suit Co,., 230 N.Y.'296, 130 
• N.E. 299 — compensation was awarded to an employeo who was president and 

-̂  ' t reasurer of a corporation and a holder of ono-twelfth of i t s t o t a l stock; 
-March v. March Gardens,.203 Minn. 195, 280 N.W, 644 - majority stockholder, 
president and general manager; Stevens v. Indus t r ia l Commission, 346. 111. 

, , 495, 179 N,E. 102 —r secre tary- t reasurer and holder, of almost half of capi-
•' t a l stock;4Whit9"v.-Arnold î food Heel Co., 8.A.(2d) 737 (N.H. 1939) — 

, , ' t reasurer and holder of half of stock. Moreover, the payment of weekly 
• .̂., compensation by the subject corporation to the nine par t i c ipa t ing employees 

for work assumedly similar to that performed by the non-part icipat ing om
ployoes (cut t ing, sewing, f in ishing, e t c . ) would appear to be a s ignif icant 
indication, t ha t the subject firm i s acting as an employer and tha t the nine 
are employ-?,os within. the l i t e r a l terms and within the express policy-of the 

. Act 3(United Sta tes-y . American Trucking Assns.-, 310 U.S.- 534, 545; Walling 
,1 V. American .Needle.erafts, 6 Yfage Hour Rept. 1209). 

rt , . * ' . „ , . . ' - . . ;»,-,. ,- ' . L - - , • • • , • J-̂ y ' V . ' . - . ' .. • • , . . » - , ' 1 
A... . . .. . . ' . . , • •• . - .-..* .. ..̂  • • .,*- - . . ...^^-, : • • ' ; ] , , . . . .*v ' - . . , 

For 'the .foregoing reasons I am unable to agree with the conclusion 
expressed in the, memorandum that no ;employer-employee re la t ionship ex is t s 
as far as the nine persons in question ore concerned. -p-: -'•'•^p 

p.: ' .- .y-y4'-. ' y - - . y .'• V.:-'. '. * 5 . ' . . i ' ' ' • - ^'.'.'• .. .- '-"y ,-• • ' ' - , "'• " • " , - ' - , • • ; ' . 
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Regional At torney 4 '.' . .: y . . y .y ' "'p./ . -'y-.'"" 26 CD 302.1 
Cleveland, Ohio 4' ' ' ' , • •.̂ "' • y'-y •.-.•y ^y-y-yy 

S0L:L6:HCN:MIS ,' 
Harold C. Nystrom '••• . - I ' ' 
Chief, Wage-Hour Sect ion . ; . jTovember 15 , 1945 

./.f 

Lyon, Incorpora ted • •' : ' ; **' * 

-.mA..v-'y: 

Reference is-made to youp memorandum to William S. Tyson, then 
Assistant Solicitor, and .tô 't.hê attached copies of lettiers of attorneys 
Bunin & Grandon, dated April 10 and May 7, 1945,. addressed to the Detroit 
Area Tool and Die Coramission of.the Regional War.Labor Board, Detroit,^ 
Michigan, and to the Cleveland regional office of the Wage and Hour Div
ision, respectively. Yo-ur memorandum was referred to this office for re
ply. I regret "that an earlier reply was not possible. f̂  .•. 

Ihe questions presented are whether time-spent by tool and die ' 
apprentices employed by the subject company in attending school apd in 
traveling to "and from the school must be considered as hours worked. In 
the subject company's letter of April 10, ,1945, referred,"to above, it is 
stated that the school attended by the apprentices is "under the Federal 
Conmiission (WMC) on Tool and Die apprentices." It is also stated that 
the corapany has agreed in conj-unction with the union to pay such appren
tices straight-time pay at their regular rate of pay for all hours spent 
at school and that the employees are also paid for time spent in going to 
and from school. The circumstances under which the apprentices attend 
school are described in the last-mentioned letter of the company as fol
lows: , . .. . . - : 

Our employees work a miniraum of forty-eight (48) hours 
per week in our shop. They attend school one day each 
week, either Monday or Tuesday. The usual proced-ure is 

>. for these employees to work at the shop on Monday morn- - -
ing and part of the afternoon, putting in a total of five 
(5) ho\irs that day in the factory. It takes them approx-

4 4 imately one-half (̂ ) hour to reach school, and they spend < 
four (4) hours at the training school. They are not re
quired to return to the plant after school, and may go ,, 
directly home from there. 

In your memorand-um to Mr. Tyson, you refer to the fact that 
attorneys Bunin & Grandon attribute to the Detroit branch office of the 
Divisions an opinion that "hours spent in school as well a,s travel time 
to and from the school (which breaks into the normal working day)" should 
be regarded as hours worked under the Act. Mr. Bunin also refers to an 
"arrangement or agreement" between the Apprentice Training Service, War 
Manpower Commission and the Wage and Hour Division which permits the pay
ment of straight time for such hours of work. ' "i 

There is not, to our knov/ledge, any such "arrangement or agree
ment" between the Divisions and the Apprentice Training Service. Obvious
ly, if the hours s r e hours worked, the Divisions could not, under the law, 

• ' . • . . • • • • , - ' • • - . - . , : • : • ! . • - , - . . " - ' 

, . ,, . ;. . y.̂  ., • . -.,j • y - - I 
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enter into, any agT-eement waiving the requirements of sf ction 7 in any 
workweek when such hours together with other hours worked total more than 
40 hours. Howevrr, as you know, it is the position of the Division that 
tine spent in related supplemental instruction by a bona fide apprentice, 
that is, one who is employed under a written a.pprenticeship agrreraent 'vd' .;;, 
which meets the standards of the Federal Coraraittqe On Apprenticeships or '"*' 
which conforms substantially with such standards, need pot be considered 
hours worked if the written apprenticeship agreement fa grpvides. It 
should be noted, however, that related supplemental iastruction ctoes not 
include time spent by an apprentice in performing his regular duties or 
in any active work. See Interpretative Bulletin No. 13, paragraph 15 (III). 
If the schooling received by-the apprentice.s in question fulfills these 
conditions,as. to.related supplemental instruction, time.spent by the ap-y • 
prentices in receiving such schooling need not be considered hours worked 
for the subject company if the written apprenticeship agreement so pro
vides. It is our opinion, furtherm.ore, that in such event time spent by 
the apprentices in traveling to-and from, the- school, when the travel is 
occasioned solely by such-school attendance, need .not be considered hours 
worked under the Act.. .There would;be no requirement in such case that /' 
the payments made to such apprentices for time -spent in school and-for ' 
traveling be .included in the regular rate of pay for p-urposes of comput
ing dvertiine compensatipn diie under the.Act. See rLegal Field Letter Noi'4 
83;pa€e,16., ,.̂  ., •..-ŝ  ..p;:̂ -f*&s|4A-"i/̂ 4''••>>,:. lâ..'-̂- •-;'•-'• \'',• 4''.''4;̂ .. ""'''•"-.o:-;! 

If, however, the schooling in question does not qualify as "re
lated supplemental instruction," or if it does so qualify, but the writ
ten apprenticeship .agre.ement-.does; not provide that the time in question 
should be excluded in "computing hours worked under the Act, the Detroit '•'•' 
office was legally correct in its reported opinion that the time spent 
in school and in traveling from the plant, to the school should be consid
ered hours worked for, purposes of the Act. However ,• in-cases vrhere school
ing qualifies as time spent in "related supplemental instruction by a 

4, ... bona fide apprentice" in all respects, and where it appears that the par-
P ties actually intended to exclvLde the school hours: in computing hours 
'y. . worked but the written..apprenticeship sgreement-does-not ^o provide, for 

enforcement p-urposes thê  Division haŝ -fcaken the: position .that restitu
tion shp-uld not .be .sought because of a-failure to include, such school 
time as hours worked. In such case, the parties should be advised to a-4 ' 
mend the agreement so that it expresses their intention. This policy, I, 
am advised, vrould be applicable, to travel .time_ to:the-school as well as 
to the time spent, in the .school. ...j^^ _;_,,., ̂  ̂.; p.- ••;•:-.•,• -.;. .-.-... ':'... 

:,,•_- - 4;' •'' With respect to.̂ 'travel, tine from .the..school, where the enployees 
are hot required to retiiriidio the plant, but may go piirectly home, such .- * 
time Would not constitute hours .worked -unlesp it,was unrpasonably dis- -.4 
proportionate to the time normally required for -the employees to return 
from the plant to their homes. If it is unreasonably disproportionate to 
such time, the principles sta'ted in para.graph 12 ,of .Interpretative Bul
letin No. 13 would apply in ahy^.situation .where .-the tine.,spent in school 
would be considered hours Worked. I ara advised that the.enforcemEnt pol
icy mentioned'above would, under the circumstances there stated, also ap
ply to travel froii! school, ' y-y^yyvyy 'v-i-f '-

4 • • " • - ' •••• - -••--' •'•' ''•'" '..t yy)- -y •-':- I. 
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H. i, Sattuels, Esouire 
Doehier-Jar.-vis Corporation 
386 Fourth Avenue 
New York \6, New York 

Dear Mr. Sam^|J§| p̂' : 

This will' reply to. your letter of October 16, 194S,''in̂ vhich' '-; 
you rec.uest an opinion, regarding an "overtine bonus" plan which the com-̂ p 
pany has in effect for its salaried employees. • "• y-• - •"" •''•• 

You state that previous to the inception of the'"ovei'tiHie bonu^" 
plan, various of your salaried employees regarded as exeEWJt from the over
timo reouirements of the Act received no additional compensation for bve'ri 
time hours worked unless, during any workweek, they were-deafled to be -non-* 
"eacfjnpt because Jtff •the perfcamanoBaf nonexempt work. Their: basic salary, yon 
st;ate, "compensated for all hours worked," In weeks in. which they were ; 
deemed nonexempt, they were regarded "as on a fluctuating workweek basisjp 
total hours worked were divided into basic salary to produce a<straight* ' ' 
time hourly rate • * «." \ -" 

.-&-:,•>,.-.•,. *-p ••-. ̂  ';P».:.P'* -i .• . . .̂  - . T 
. . , . » . - : • " - . . - ' • • • • - • ' -

* ••'_ At the present time, however, such salaried: employees receive 
"a regular over tine bonus that is related to hours ofr work Vsnd is c'omput-, \ f 
ed as follows.: : .:' - -•• 

"3/^ of the basic sa.lary per hour- for hours worked ' '* p* 
" • after 45 during the first six days of any workweek, 

"• ' up to a naximum. of 30^ ovp;rtime bonus." •"• •''• "' "̂ " 

This additional compensation, it appears, is segregated and is.labelled "• 
as "overtime bonus" on the em.ployee's pay check.: î lrthfermore,' you state, 
"it is both related to particular overtime hours'and dependent upon the 
numbei' of hours worked. The employees involved work a fluctuating number' 
of hours." ,-,i-- . .: 4 ' ' 

' You inquire wheths'r, imder the above circunstanceB, an enployer 
nay properly credit against overtime compensation due'an employeê 'under 
the Act (during weeks when such an em.ployee is not exempt from, the Act's 
overtime requirements).;the: .S-peircent;"overtime bonus" paid for hours . 
worked in excess of. 4.5 ̂ during, theiflrst'Six dayg of the week.'' As exam-__ 
pies illustrative of -the.aethod-of payment utilized by the company, you. 
cite the following: • •.':.'•,--;-,,:. :• ' ; ",-4. 

• ' .;•'•"-• "p; .,4'',,'; .: - .'•(*•• V.''PP ^ vp ;-!;.•--p •• "'- y y y - '•••- -

•J-. "I / 

"For example,, v/here. on employee receiving a basic, 'salary ' ,".' 
of: $100 worked 50: hours in any workweek, and we were .,. ' -̂ : ; 
disenabled to regard him as exempt for that workweek, we' , .,' .' 
would pay hin. $100 plus. $15 (5 hours x S^-of lOO) de- '''4 .4/ ,.. 
signated as overtim.e bonus, or $115; we would check for' 

' ' ' '-y"'''- y . { ' ' " ^ • '"''y^^' 
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.any..underpayment, by dividing $100 base salary by 50 :. ^ 
hours yorked,, to'prodLuce. "a^.? JiOurly'rate and'$110 p 
(40 hours X $2pplu,s..'10 hours ';K $3) dUe, and we would 
therefore, CLOnclude t̂ iafe had been no •ondei'payment. 
Sinilariy, if such enplpyee worked 44 hours, we would 
arrive at an hourly rate of $2.2727, arid we would con
clude there had been an underpaynent of $4.55 "for the 
workweek.".. . 

The Division has taken the position that where an enployee is '4 
paid a different rate of compensation for hours worked in excess of 40 
than for the first 40 hours, for the sole reason that those are the hours 
after 40, the employee's regular rate of pay is deternined, generally, 
by the compensation paid the employee for the first 40 hours vrorked in 
the workweek. Thus, if the rate paid for the hours over 40 is higher 
than that paid for,the non-overtime hours and such higher rate is paid _ . 
for the sole reason that the hours thus paid for are those after 40 in 
the workweek, the employee's regular rate of pay is determ.ined from the ;. . 
compensation paid him for the first 40 hours in the workweek, and the in
crease in his hourly rate for the hours worked after 40 is regarded as 
overtime cora.pensation. In such a case there is conpliance with section 7 
of the Act if the hourly conpensation paid for the hours worked in excess 
of 40, hours equals or exceeds 150 percent of the hourly corapensation paid 
for the first 40 hours. See, in this connection. Walling v. Youngerman-
Reynolds. 8 Wage Hour Rept. 502 (U,S, Sup. Ct. 1945), reversing 145 F.(2d) 
349 ( C C A , 5); and Walling v. Helnerich & Payne. 323 U,S, 37, reversing 
138 F. (2d) 705 (C,C.A. 10). . ». -4 

' Similarly, where an employee is paid a salary for a fluctuat- ' 
ing n'umber of hours and is paid additional conpensation as overtine for 
hours worked after 40 in a workweek, the employee's regular rate of pay 
is deternined, generally, by the straight-tine conpensation alloca,ble to 
the hours worked in the workweek for which such salary is intended to pro
vide conpensation. Thus, in the instant case, if the employees involved 
are being paid a salary which constitutes straight-time compensation for 
all hours worked dTiring the workweek, and if, in fact, the employees 
work a fluctuating number of hours per week, the employee's regular rate 
of pay is deternined by dividing his salary by the total nunber of hours 
worked during the workweek. For his overtine hours worked the eraployee 
is entitled to be paid a sun, in addition to his salary, equivalent to 
one-half his regular hourly rate as computed above, multiplied by the num
ber of hours worked in excess of 40 in the week. Since the 3-pcrcent 
"overtime bonus" is, you state, paid a.s overtime oom.pensation, i,e., re
lates to the particular overtine hours worked and depends upon the n'umber 
of hours worked, suns so paid may be offset against overtime compensation 
otherwise due under the Act. See, in this connection, paragraphs 69 and 
70(5) of Interpretative Bulletin No. 4, a copy of which is enclosed here
with. ^ • • • • : • • : } - • . y y • . -y, . ...y. ••,-,.. 

V 

I might also observe that it is not entirely clear whether the 
salary is, in fact, intended to cover straight-tioe conpensation for all 
hours worked during the week or whether, under the new pa.y arrangement, 
it is intended to cover straight-time conpensation for all hours worked 

vW^-lwv;«wCy vZ •» ,̂  '.^im.^&!^^iilk: (03951) 
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up to and ihcliidii-g the 45th hbttr." If, under the ftew pay arrangement, 
the salary is"intended to cover straight-tine compensation for all hours 
worked up to arid including the 45th K6Ur, paynent of the 3-percent bonus 
will not achieve compliance-with section 7's requirenents, since, in that 
event, such bonus payments would'be ins-uff icient to meet the Act's over
tine requirements, - .--.,•' :-̂  • . . - v̂l̂ ^ p'.* -.i-

you. 

I trust that the above information will prove of assistance to 

"Very truly yo"urs,,,M •-? '-̂ ' • . "' yyiy. 
t-̂ .4 -*|i* .« 1 ^ 

f» ,*-< ' 

Enclosure 

( 4 

Thacher .Winslow -^ 
Deputy Administrator 
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Novombor 2 1 , 1945 

Mr, Sî  Noniian,.Moe -% y/̂ y-yy-yyyyyyyy] '•',/«'•>'':',' ;vi'f..'P'4; _. 
Personnel Super in tendont y^yy- 'k* P- 4iira.4 ...-•' : 
North S t a r Timber Company •' ' yy^ - y.y .:.• -'. 
Noonah, Wisconsin ' ' , - • ' ^ --4; •, 

' y-'y: .m-yy p-,;-'H '4-4 ''•'i.^*' p-̂ '4 p4 ^ '; . ' - - y . y y 
Doar Mr, Moe; • ,. - ••'••y -•'•'• •'y%,yy>-?yy '/yy p-!«p--:- -* •:-''''p'<-••*„,,•,'.; 

-. • . , . • ,,'L ',.y *-,,!*» . •. , ......^^.-y^'y^^ - - . . ' y\.. '•- ' . • 

•...; . .>, ':,**•:,. .A'SJK:^ i. -.-'.."yyA t".' i-, i'.-.si., . . . . , . ^ 

This w i l l " r e p l y t o your l e t t e r of September 17, 1945 t o 
L, Metcalfe Trai l ing, as t o the proper method under tho F a i r Labor Stand
ards Act t o compute and pay overtime compensation t o ownor-operators of 
t r u c k s employed by logging oompr.nios, . , .̂  

You ask whother tho fo l lowing method of pajment complies -with 
t h e Aot in the case of an employee who owns a nimiber of t r ucks dr iven by 
himsel f and d r i v e r s seloct i id by him: 

' * "A c o n t r a c t i s exe out od between the logging company and the .p, ,. 
t r u c k owner whereby tho l a t t o r i s paid the s t a t e d p r i c e per 

4 ' cord fo r a l l pulpwood hau led , and under which t h e t r uck o-wner 
' ^ , and h i s d r i v e r s reco ive the union v/age r a t a for s e rv i ce s p c r -

''•.'..'y'.' formed in such h a u l i n g . The union r a t e i s above tho minimum 
e s t a b l i s h e d by the A d m i n i s t r a t o r , and hours ovor f o r t y a re pa id 
for a t the r a t e of time and one-half the union r a t e . At tho 

) ' ', . '. conclus ion of tho j o b , t he t r u c k o-wner roce ives h is p r i c e per 
cord under tho con-traot, minus nnj'' svuns p r e v i o u s l y paid t o the 

:r 4( ' . d r i v e r s a t the union s c a l e . This sum a c t u a l l y roprosonts r e n t a l 
.; 4 for the t r u c k s , " 
y.i '..' 

If, as this statement seoms to imply, tho -wages and ovortime 
compensation paid for the work perfcrmod by the cvner-oporator, are de
ducted from the final payment, ho roceivos undor this arrangement no 
greater total compensation if ho has worked ovortime than if ho has not 
worked overtime, Sinoo the cnly benefit accruing to him is that ho re
ceives the paj'-ment earlier if it is paid "as overtimo" than if ho re
ceives it as finf.l payment under the contract, it is my opinion that this 
employee has not received ovortlmo compensation. 

In order to compensnto this employee properly for working over
time it is necessary first to determine which part of tho componsation 
he receives is payment for his own services and which part is paid him 
for the use of the trucks. Assuming the correctness of tho company's 
determination that tho employee's ccmponsation for sorvicos is properly 
moasured"by the union -svage scalo, in addition to the established price 
por cord, the c-rnior-operat or must be paid the overti.rae corapensation re
quired by the Act based on that rate for ovortime work if thero is to be 
compliance with the act. In this connection, I believe I should also 
point out that where a deduction is made from one employee's'wages to ab
sorb tho cost of overtime oompensation paid another employeo, it is the 

.;. • ^ .. ,'l'̂ ' ::4/ '•'• y" ' - ' - •.''. ' " ' • ' ' ' ; : •' 
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position of the Divisions that the act has been violated, "naether this 
, , situation exists in tho instances -with which you are concerned would de-

"lif?-̂  . pend upon all the surrounding facts. However, it maybe obscrvod th?.t 
such a situation would net arise if the truck drivers' componsation woro 
not included in the per cord price paid to the o-wncr-oporator but wore 
paid by the lumber company independently of the sums paid to tho o-ivnor-
operator for the use of his trucks, p 
,'. ' r^' y ' y - ' . - . .;'P"..a ."., •'; . .,.-., 

If you have further questions regarding this problom, I shall 
be glad to advise ycu further. You may find it more ccnvoniont, ho-ivevor, 
to consult the regional office of the Tfego and Hour and Public Contracts 
Divisions at 1200 Merchandiso Mart, 222 Wost North B.ank Drivo, Chicago 54, 

''•-..y Illinois, or the field office at 450-452 F^eral Building, Milwaukoo .'2, 
l/Tisconsin, '•* * ̂r•* . . ' w4* -, ;• 
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"Very t r u l y y o u r s . 
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Deputy Adminis t ra to r 
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Washington.25, D, C, 

Novomber 28 , 1^5 

Norbury C. Murray, Esquiro ' ' ' ' 
1180 Raymond Boulevard 
Newark 2 , New J e r s e y «' ; ' ' ^ ' fy " ^ 

^ ' "" . . . ^v ' . . . . ; ^ *•_ 

I, 

Doar Mr. Murray: 'p • " » - ' \ 

'̂' This is in reply to your lettor of Novembor 15, 1945, concorn
ing the effect on the employee's regular rate of pay of certain contri
butions made by an employer to an employees' "Welfare Fund, It appears 
that your client, the Painting and Decorating Contractors cf Essex County, 
Hew Jersey, Inc,, is about to enter into a contract wi'bh District Council 
No, 10 of the Brotherhood of Paint.ars, Decorators, and Paperhangers of 
America, One of the clauses in the proposed contract is as follows: 

. . "The employer shall contribute to tho Union, weekly, a sum 
equal to 5^ for each hour during euch i.'eek dv.riag .̂'-/hich any 

;, p; employee coverod by this agrc-oment perf-'-'rrais sorvicos for 
such employer. Said'fund of 5/ per hour shall bo designated 

i': •.>.:,;; as a '•'-ITelfare Fund' and shall bo held in trust by a Committee 
p • :.y created by the Union and shall bo invested by tho said Commit-
. '5 tee solely for the purposes of insuring its raembers against 

;' health, accident, hospitalization, raedical costs, death or 
, .,'4.' ' such other hazards including pension funds as may bo dotor- y -y 

mined by the Union; said fund shall be use'd solely for the 
,' security of the Union mombers and shall not be usod as a 
' ,'•' strike benefit fund or fcr any other Union purpose ^s dis-
'P',:''i, tinguishod frora the security purposes of the individual ' 
'" members. The Welfare Fund shall be maintained, operated, 
.; i; I managed and contrcllod exclusively by the Union Cararcittoo 

for tho benofit of the raembers and the Employer shall not ,,,,,. 
• •̂:' have any interest or rights therein nor shall any eraplcyoo • ' 

;. have any individual right ncr interest thoroin othar than 
as a security beneficiary as prescribed by the regulations 
or by-la-virs of tho Union," • - 4 - > 

, . ' You ask: (1) In computing overtime under tho Fair Labor 
p , ;,(. Standards Act, will it be necossary to pay over-_ . '? -i 
. ;' time on such 5^ contributions? 

',4., (2) Is overtime to be computed only on tho -wages 
••'' , paid excluding such 5/ per hour payments? 

As you -will note from the enclosed copy of"release R-1743, 
contributions by an employor to rotiremont, sicknoss, accident and simi
lar plans for the benefit of his employees need not affect tho employee's 
regular rate of paj/ on which overtimo is cora.puted. The two conditions, 
CwS stated in the release, v/liicli ra.ust be met are: (1) The employee must 
not have the option to recoive instead of the benefits under the plan 
any part of the contributions of the employer and (2) the employee must 
not have the right to assign .:th© benefits or to rocoive a cash consider
ation in lieu of tho benefits oithor upon termination of the plan or his 
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-.'vithdra-wal from it voluntarily cr through severance of employment with 
the particular employee. 

The proposed contributions of ycur client which are called • 
for by the above clause in the union contract appear tc be the type 
contemplatod in release R-1743, Since the two conditions enumieratod' 
therein appear to be met under tho language of tho proposed contract, 
the 5/ per hcur contribution, in my opinion, need not be included in 
computing the overtime -wages duo under the Fair Labor Standards Act. 

•yery truly yours, 

f 
i- -.y: 

' ••ffM. R. McCOIviB I :4r?v, 
* Deputy Admin i s t r a to r 
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