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Release A-13. Inter
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. 7(b)(1) exemption; 
effect o f relin-

- quishment by employ
er of exemption prior 
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of agreement. 
23 CD 401 
23 CD 302.1 
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duction of Ice for 
Commerce. Legal 
and enforcement 
policy re: product
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Insurance premiums paid by 
employer held part of re
gular rate ivhere employees 
may•surrender" policies and 
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J.A.Jones Construction Co, 

Inc, 
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industrial plants, 
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Effect of deductions for 
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'^Applicability of section 7(c) 
exemption to production of 
sweetened condensed skimmed 
milk. ' ' . ... 
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.2222 

.232 

Applicabili1;y of section 7(b) 
(2) exemption to employees 
who agree to guaranteed 
annual wage based on a re
duced regular rate of pay. 
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8/31/45 29-30 Mr. John J. Riley, Secretary Termination of commerce 
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Araerican Bottlers of 
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Washington 6, D.C. 
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Colonel Ralph F. Gow 
Director, Industrial 
Personnel Division 
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War Department 
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Washington 4, D.C. 
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Standards for leave plans 
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as interpreted in release A-9 
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Dorothy M. Williams 
Regional At torney 
San F ranc i s co , C a l i f o r n i a 

Donald M. Hurtha 
Chief, Wage-Hour Sec t ion 

C h a n l e y B r o s , Trucking Co. , 
Baker s f i e ld , C a l i f o r n i a 
F i l e No. 4-4190-C 

25 CF 202,421 
23 CF 303,31 
23 CF 304 • 

•23 GF 403.2 
23 CF '303,2 

SOL'sEGT:MIS 

June 1, 1945 

t 

< • 

Reference is made to Acting Regional Attorney Roberts^ memorandum of March 
31, 1945, in which he inquired concerning the application of the 7(c) exemption 
to truck drivers employed by an independent trucking company to transport live
stock to marketj to -the slaughterhouse, or to stock'iyards. . . <• • 

He states th.̂ t there is a difference of opinion in your office concerning 
the scope of the exemption. One group feels that the '7(c) exemption is inap
plicable to the employees of such an independent trucking company since their 
ernployer does not have a place of employment where he is. engaged in exempt oper*; 
ations, but rather has an office and a garage where his trucks are stored and 
maintained which, it is felt, cannot be considered an exempt place of employment 
since no exempt operations are performed therein. However, he cites various 
opinions issued by the Solicitor's Office which he thinks indicates that the 
7(c) exemption may be applicable to truck drivers of ah independent contractor. 

In my opinion, the section 7(c) exemption may be applicable to the ,em
ployees in question. As you know, uhder the principles expressed in R-1892 and 
the Swift case, an employer must be engaged in the operations described' in.the 
flection in order that the exemption may apply to his employees. The termi 
"handling" of livestock as used in section 7(c) includes transportation to the 
slaughterhouse, stockyards,-or other places where-the live^tdck is to be sold, 
(interpretative Bulletin No, 14, paragraph 21, Wage-Hour Code 5F41), Transport
ation of livestock is therefore an operation described in the section and is 
not merely a "necessary incident" to except operations. Consequently, it affords 
a proper basis for the exemption of employees of an employer engaged in such 
transportation. Such an em.ployer is entitled to the exemption for "handling" 
livestock in his own right and it is immaterial whether he is an independent con
tractor. The actual transportation of livestock is an operation which is not 
normally perform.ed in an establishment and it would nullify the 7(c) exemption 
for handling livestock to hold that because trucking operations are not per
formed in an esliablishment, the exemption is defeated. In order to effectuate 
the purpose of the exemption, it is necessary to regard the office where duties 
relating to the transportation of the livestock are performed and the garage 
where the trucks are maintained as an exempt place of employment within the 
meaning of the 7(c) exemption. Accordingly, where the drivers are in fact em
ployed in such a place of employment and transport livestock to slaughterhouses, 
stockyards, or other places where the livestock is to be sold, they would qualify 
for the 7(c) exemption. Of course, employees of the tru<̂ king company who work 
in the office and garage and who perform work necessarily incidental to the 
transportation of the livestock, would likewise qualify for the exemption. 

This opinion is limited solely to that subsection of the 7(c) exemption 
concerning employees engaged in "handling, slaughtering or dressing poultry or 
livestock". It does not relate to independent truckers engaged in hauling raw 
materials to or transporting processed commodities away from establishments 
dealt with under other subsections of section 7(c), 
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H i d i n g Rosen 
Re"gi'onal At torney 
New -York, New York 

Donald-M, Murtha 
Chief, Wage-Hour Sec t ion 

York and Sawyer 
101 Park Avehue " 
New York, New York 
(Cos t -p lus -F ixed-Fee) 

, 21BB 302.4^0:. 
/. 21BF. 3.0,3. 33 . 
" ^21BI 302-330 

S0L;.FGT:ES . ' ' ' 

June 13., 1945 , . 

/• this will, reply to:.'your memorandum of March 2,. 1945_,. in-which you' 
inquire whether the^ ŝ :lary requirement-under section 13(a)(1) of the Act and 
Regulations, Part 541, is inet in the following situation: ' ^ '"' ,: •., 
.; ; •- -. ••, ••-.'• ' • • • - • , . ' . • • - • ' • • ' - y ^ •• _ _ . • . • / • • . . . . . , '• '' 

. . : .' .-The''eMployeds are paid a f ixed weekly s a l a r y fo^ a 40-hour work
week-pluS; a d d i t i o n a l "compensation for a l l hours worked in excess of 40. hours. . 
a week a t a rate, determined by d i v i d i n g the f ixed weekly-; s a l a r y by 40. These 
employee-s are a l so allowed a. t o t a l of two days each m.onth as v a c a t i o n and/ox -
s i c k l e a v e . D e s p i t e ' t h e leave a l lowance , however, employees are docked for , 
absences of any n a t u r e during' /a p a r t i c u l a r ^workweek. The* leave allowances maŷ  
not be: c r e d i t e d - ' a g a i n s t deduct ions for absences- dur ing pferticularworkvreeks 
b u t , ra ther> are accumulated from month to,month u n t i l the completion of the 
vrork on the Government c o n t r a c t b y ' t h e sub j ec t f i rm. In o the r words, an -
employee i s docked. for absences of any n a t u r e during a p a r t i c u l a r week and 

•the leave continues, t o .accumulate fuh t l l the p r o j e c t i s .completed or u n t i l the 
emplojmieht of the parti.GU:la-r employee, wi th the firm i s t e rmina t ed . At the '"' 
conclus^ion of thie p r o j e c t , the employee i s pa id , in cash , the eq^uivalent of 
a l l accumulated l e a v e , . • ,v ' 

t 
"• •' ' •' Afe you. know, release A-9 sets forth the Division's position with 
respect to the meaning of payment on'a "salary basis"" within the meaning of 
section 541,1, 541,2, or 541.3 of Regulations, Part 541, Under the principles 
expressed in that release payment on a salary basis conteihplates the regular' •-
receipt each pay period by an employee under his Omployment agreement of a • 
predetermined amount on a weekly, monthly or annual basis, which amount con- -
stitutes all or, part of his compensation and is not subject to reduction be-^ 
cause of variations. ;in-the number of hours worked. However, the fact that 
less than this amqujit is paid; for a particular pay pe'riod because disciplin
ary deductions ax̂ .,inade. for unreasonable absences would not, in itself prove 
that̂  an emplgyee'/is' not employed on a salary basis. On the other hand, an 
employee will not,be regarded as paid on a salary basis if deductions are ••'.'• 
made for those type? of absences ordinarily allowed executive, administrative 
and professional employees,. " •-; ' \ • .. . , ; 

'• Since the employees,, in Oĵ uestion "are docked for'absences of any 
na.ture during a particular workweek,^' it would appear that deductions are made 
for those types of absences- ordinarily allowed executive, administrative and 
professional employees, and consequently the employees are not deemed compen-t 
ated on a salary basis within the meaning of Regulations, Part 541, and. 

- 2 - # • 
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Memorandum to I r v i n g Rossn page 2 

release A-9. The fact that the deductions are returned to the employees to 
the extent of iheir accumulated leave credits at the termination of the project 
or employment is not sufficient to place the employees' vrage-payments "on a 
salary basis" within the meaning of release A-9, since they do not receive the 
required payments each pay period. You v.lll note that A-9; def ines "salary 
basis" as the regular payment each pay period to the employee under his employ
ment agreement of the predetermined amount v;hich is not subject to reduction, 
because of variations in the number of hours vrorked (except for disciplinary ...̂ ... 
deductions). 

./ 
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Ddnaid;.M, .Mur tha , C h i e f , Wago .and Hour 
HQ ad q u a r t e r s S e c t i o n , ' ^ Nevr York , N. Y. 

.Wi l l i am S . . .Tyson , A s s i s t a n t ' S o l i c i t o r 

R e g u l a r R a t e of pay ' ! ,̂ . \ . . , 

26(31) 601 
.26CG ..: ••; . -.,, 
' 26AA 204 
26CB 101 
26CD 402 .526 

•26GD 705^5 • 
. 26CD 7 0 3 . 2 ••, 

SOLtAaW?RB:IHG. 

. J u l y 7 , 1945, •' 

• 

T h i s w i l l r e p l y t o your memorandum of March 2 2 , 1 9 4 5 , i n q u i r i n g 
w h e t h e r c o m p e n s a t i o n p a i d i n l i e u of o v e r t i m e may be c r e d i t e d a g a i n s t 
o v e r t i m e due u n d e r s e c t i o n 7 of t h e a c t i n t h e c a s e of employees who were 
a t one t i m e c o n s i d e r e d b y t h e S a l a r y S t a b i l i z a t i o n U n i t of t h e T r e a s u r y t o 
be exerapt from t h e o v e r t i m e p r o v i s i o n s of t h e a c t and s u b s e q u e n t l y were 
d e t e r m i n e d t o b e nonexempt . 

I t a p p e a r s t h a t Mr. D i l l o i n a memorandum d a t e d O c t o b e r 7 , 1944 , 
a d d r e s s e d t o R e g i o n a l D i r e c t o r G l a s c o t t , d i s c u s s e d t h e q u e s t i o n and c o n 
c l u d e d t h a t s u c h payments made i n l i e u of o v e r t i m e a r e n o t t o be i n c l u d e d i n 
d e t e r m i n i n g t h e e m p l o y e e ' s r e g u l a r r a t e of p a y . I n r e a c h i n g t h i s c o n c l u s i o n 
Mr. D i l l e ' s memorandum d i s c u s s e d t h r e e examples of s a l a r i e d em.ployees v^ho 
were p a i d a d d i t i o n a l amounts a l l o w e d b y t h e T r e a s u r y D e p a r t m e n t f o r t h e hou r s 
betvreen 40 and 48 i n t h e w-orkweek, ( l ) An employee p a i d #60 f o r a 4 0 - h o u r 
week r e c e i v e d p u r s u a n t t o T r e a s u r y r u l i n g , | l , 2 5 an h o u r f o r t h e h o u r s worked 
b e t w e e n 40 and 48 i n t h e week, ( 2 ) An employee p a i d | 4 0 f o r a 4 0 - h o u r week 
r e c e i v e d p u r s u a n t t o T r e a s u r y r u l i n g , # 1 . 2 5 an h o u r f o r t h e h o u r s worked 
b e t w e e n 40 and 48 a week , (S ) An employee p a i d a s a l a r y of #50 a week f o r a 
f l u c t u a t i n g workweek wh ich a v e r a g e d a b o u t 40 h o u r s a week r e c e i v e d 75 c e n t s 
an h o u r f o r t h e 8 h o u r s worked o v e r 40 i n a vrorkv^eek, 

iii'''-' Where an employee i s p a i d a d i f f e r e n t r a t e of c o m p e n s a t i o n f o r 
hou r s worked i n e x c e s s of 40 t h a n f o r t h e f i r s t 40 h o u r s f o r t h e s o l e r e a s o n 
t h a t t h o s e a r e t h e h o u r s o v e r 40 , t h e e m p l o y e e ' s r e g u l a r r a t e s h o u l d , i n my 
o p i n i o n , be d e t e r m i n e d g e n e r a l l y b y t h e c o m p e n s a t i o n p a i d f o r t h e f i r s t 40 
h o u r s . I f t h e r a t e p a i d f o r t h e h o u r s o v e r 40 i s l ower t h a n t h a t f o r t h e 
h o u r s worked up t o and i n c l u d i n g 40 , i t i s c l e a r t h a t t h e p u r p o s e and i n t e n t 
of s e c t i o n 7 a r e f r u s t r a t e d s i n c e t h e employer would n o t t h e n ha.ve t o -pay, 
and t h e employee would n o t t h e n r e c e i v e , 50^ more f o r e a c h h o u r worked o v e r 
40 i n t h e v.-eek as compared t o t h e e m p l o y e e ' s h o u r l y c o m p e n s a t i o n f o r t h e 
h o u r s up t o and i n c l u d i n g 4 0 . On t h e o t h e r h a n d , i f t h e r a t e p a i d f o r t h e 
h o u r s o v e r 40 i s h i g h e r t h a n t h a t p a i d f o r t h e n o n o v e r t i m e hou r s and s u c h 
h i g h e r r a t e i s p a i d f o r t h e s o l e r e a s o n t h a t t h e hou r s t h u s p a i d f o r a r e t h o s e 
a f t e r 40 i n t h e workvreek, i t i s my o p i n i o n t h a t t h e p u r p o s e s of s e c t i o n 7 a r e 
e f f e c t u a t e d b y d e t e r m i n i n g t h e e m p l o y e e ' s r e g u l a r r a t e from, h i s c o m p e n s a t i o n 
f o r t h e f i r s t 40 h o u r s i n t h e workiveek and r e g a r d i n g t h e i n c r e s i s e i n h i s 
h o u r l y r a t e f o r t h e h o u r s a f t e r 40 as o v e r t i m e c o m p e n s a t i o n . I n s u c h a c a s e 
t h e r e i s c o m p l i a n c e vj^ith s e c t i o n 7 i f t h e h o u r l y c o m p e n s a t i o n p a i d f o r t h e 
h o u r s o v e r 40 e q u a l s o r exceeds 15C^ of t h e h o u r l y c o m p e n s a t i o n p a i d f o r t h e 
f i r s t 40 h o u r s , t h e s t a t u t o r y p u r p o s e of o v e r t i m e c o m p e n s a t i o n , as s e t o u t i n 
t h e Youngerman-Reynolds and H e l m e r i c h & Payne c a s e s , has t h e n been a c h i e v e d 
i n t h a t t h e employer pays and t h e em.ployee r e c e i v e s an a d d i t i o n a l 50 p e r c e n t 

# 

-. 4 - (03910) 



Memorandum to Donald k. iAlHhki Stage 1̂  

for the overt^jaa work. See also my recent memorandum, to Regiozial Attomey 
Ro^en on Willmark Service System, I n c . , I t ' is only to the extent tha t the 
hourly compensation for hours in exQess of 40 does not equal or exceed 15C^ 
of the hourly compensation for the f i r s t 40 hourjSi tha t a v io la t ion of, section 
7 occurs. • • 

4> 

In the f i r s t s i tua t ion presented, the employee is paid $60 for a 
40-hour week. His regular r a t e of pay i s , therefore , $1.50 ( |60 4- 40 hours) . 
Overtime compensation i s , therefore , due at the rate of |2 .25 (time and one-
half of | l , 5 0 ) . The $1.25 receive|d for the hours between 40 and 48 is the re 
fore not suf f ic ien t compensation, an addit ional $1.00 an hour being due. 

In the second s i t ua t ion the employee is paid $40 for a 40-hour week.. 
I t follows t ha t his regular ra te of pay i s fl..00 ($40 V 40 houi-s). Overtime 
compensation i s , therefore , due at t he ra te of f l ,50 (one and one-half of 
$1.00) an hour. The ^ . 2 5 received for the hours between 40 and 48 i s , there 
fore , not suf f ic ien t compensation, an addit ional 25 cents an hour being due. 
The f i r s t two s i tua t ions vairy only in t h a t the overtime ra te established under 
the Treasury rul ing is leps than s t r a igh t time in the f i r s t s i tua t ibn and great
er than s t r a igh t time in the second. In ne i ther instance, however, does i t 
amount to one and one-half times the employee's regular rate of pay, ^ 

I t i s more d i f f i c u l t to determine whether there i s compliance with 
sect ian 7 in the th i rd s i tua t ion only becauae i t i s not c lear whether the 
sa la ry is intended to cover s t r a i gh t time compensation for Ril hours worked 
or whether under the nev.' pay- arrangement i t is intended to cover only the f i r s t 
40 hours . If the effect of the pay arrangement is t h s t the sa lary covers pay
ment for a l l hours worked with an additonal 75 cents for each of the hours 
over 40 of the addi t ional 75 cents an hour payment for the overtime hours would 
bring the compensation for the overtime hours above 50 percent premium re 
quired, since the regular ra te would be $1.25 ($50 + 4Q hours) in a 40 Hour 
week and $1.05-1/6 ($50 + 48) in a 48 hour week. On the other hand, if under 
the present arrangement the sa la ry covers only the f i r s t 40 hours, the payment 
of 75 cents an hour is not even suff ic ient to cover s t r a igh t time compensation 
for the overtime hours. In such a case the regular ra te would be $1.25 and 
time and one-half would amount to $1,87-1/2. Since the employee would have 
received only 76 cents for •-each of the overtime hours he would be en t i t led to 
an addit ional | l . l 2 - l / 2 for the hours worked in excess of 40, .-

.« 5 — 
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Irving Rozen 
Regiohal i^ttorney 
New York 1, New York - '" 

Donald M, Murtha 
Chief, Wage-Hour Section 

Lillyhall Accessories 

Reg, 653 

SOLtVOli'̂ MIS 

July 10, 1945 f p 

'ŷ  - - This will reply to your memorandum of IVIay 24, 1945, :'n which 
you request a clarification of the conclusion reached in my^memorandum 
of May 17, 1945, in regard to subject company. It is stated, therein 
that the wage order for the Embroideries industry is inapplicable to the 
decorating with spangles and beads, of covered buttons nah'ufgctured by 
subject company, since such embroidery operations fall withiign the ex
clusionary clause which excepts embroidery when performed |^ the manu
facturer of an article for use on that article. You csllrmy attention 
to various opinion letters dealing with the above exclusionary clause 
which you state appear to be in conflict with the conclusions reached in 
the instant letter, and inquire as to whether there is any guiding policy 
to be used in the interpretation of this clause. ..; 

I believe that there is no actual inconsistency between the 
opinion rendered in the subject case and the earlier memoranda referred 
to by you. It is probable that the apparent conflict arises from a mis
understanding as to the purpose and meaning of the exclusionary clause. 
It was intended by this provision to avoid interjecting an additional 
rate (for the Embroideries Industry) into the plant of the manufacturer 
of a particular article, the raanufacture of which was not itself subject 
to the embroideries definition and was already or would be subject to 
another industry wage order, (See Findings and Opinion, Industry Commit
tee No, 15, page 17.) However, where a firm performs embroidery opera
tions on an article which it has not manufactuiied., there is no reason to 
exclude it from the Embroideries Industry since it is not ali'eady subject 
to the wage order applicable to ths manufacture of that article, 

Thus in the case of two of the memoranda referred., to by you 
(Murtha to Rozen, July 11, 1944, Deluxe Trimming Company, 3iL:HJE;Gts/I, 
and Murtha to Keyman, iipril 5, 1943, Grace Giommarinoj; .SOItEI-GrCF) the 
companies involved were performing embroidery operations on a purchased 
article and the finished article was made by an em.broidery process. 
The knotting of the cord on the purchased vraoden whistles and the cro
cheting of covers for purchased wooaen mold and raetal snap fasteners in
volve the decoration of articles by a separate embroiaery establishment 
performing those very operations which bring the eraployees v/ithin the 
scope of the wage order for the Smbroideries Industry. Naturally, the 
end product will differ from the com.ponent purchased articles as a result 
of the embroidery operations which the firms in question perform, but this 
is distinguishable from the apolication of embroidery, by a manufacturer, 
to an article which he-has manufactured by .a non-LemtLrDidery.',pfrofc,ess, To-ex
clude the type of embroidery operations involved in the above memoranda 
from the embroideries wage order vrould mean the negation of that wage o td i 
since in every case application of embroidery transforms an item to a 
greater or lesser degree into a different article. ' # 
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''t*.'' • ihese Wo cases would appear to be analogou? to the deforatiojr^ 
of purchased buttons which I previously advised you came within the cov
erage of the Embroideries Industry wage order. It is apparent that the 
untrimihed button differs from the spangled button ̂ n<J may serve a com
pletely different function; nevertheless the. decoration thereof does not 
constitute embroidery on an'article manufactured'by evtoject company. 

One other memorandum which you meiltion deals with the manufac
ture of shoulder boards for naval uniforms [̂memorandum frora Murtha to 
Rozen, March 26, 1944, Hillborn-Harftburger, ̂ L:RJEiOH) which reaches the 
ŝ ime conclusi6n as an opinion holding that the manufacture and stitching 
"of chenille athletic letters and emblems is ̂ thin the wage order (menfo-
randum from Livengood to Williams, April 30,;*1942,Behcoe Company, Inc., 
SOLtDftYS). Ihe conalusion's arrived at ther^ein-appear to be based on the 
specific iiioljjsion o,f eiriblems in'the definition of' the industry, and by 
analogy'to bthef articles of adornment made ty tKe embroidery process and 
which are in themselves embroidery items, TJius the entire manufactu3*e of 
emblems constitutes an enbroidery operatipi> ̂ nd.not solely th? stitching 
performed on the ^ticle itself. (See Pindirigs. fnd Opinion, Industry 
Comnittee"No, 45, .pages 6-8.) .'...,. 

f-^P, 

/ 

It would appear to be unnecessary to discuss other examples 
which you set forth, since, in my opinion, distinction can be made in each 
case on the basis of the principles set forth above. 

- 7 - (03910) . 



Jeter S. Ray, Regional Attorney 
Nashville 3, Tennessee 

• • • ; . • • if ,• . • : : / . •. . y x t i ^ ^ y - ' .' 

:Donald.'M,- Murtha •> -• • : * ^ 
-Chief, Wage-Hour Sec t ion 

. . . . ^ . ; : y b • ' . >' ' 

Knoxvil le Reweave-rs, Inc , 
Knpxv i l l e , Tenne'ssee • 
F i l e No, 41-54367 

" S l ' B J 405.24322 
.243331 
.241 

. .21 

^ SOL:])0'T:YS 

Ju ly 26 , 1945 

This will reply to your memorandum of June ^4, 1945 in which 
yaU-inquire concerning the application-of the section 15,(a)(2) exemp
tion to sub,ject company. It appears that subject company is. a branch 
of the iimerican Institute- of Reweaving, Inc. Ihe firm rê veav€;,s h.oles 
in suits, dresses, linens, and hose, caused by tearing, burning, 'moths 
or other causes both for individuals and for clothing stores,' The firm's 
interstate business amounts to only 10 or 15 percent. 

The reweaving operations are performed by highly skilled em
ployees v/ho the employer claims require 18 months training. The instru
ments used in reweaving are reweaving needles which are hot sold to the 
general public but are sold only to rev/eaving shop owners. It is not 
possible to determine from the file what percentage of work is done for 
clothing stores. , . • ; . . : • • • • ,, . • 

! In my opinion, the subject company may qualif^^ as a service 
establishment under section 13(a)(2). As you stated in your memorandum 
of April 9 to i-ir. EavBS, it is the division's position that the 13(a)(2) 
exemption is applicable to hosiery repair services, which constitute a 
pB.rt of the work of subject company, I believe that the similarity of 
the reweaving performed by subject company to ordinary clothing repair 
arid to the rev/eaving of hosiery is sufficient to establish that such 
servicing is exempt when done for the ultimate consumer. Cf. Legal Field 
Letter No. 46, oage 6. The fact that the reweaving technique, as describ
ed in the file, is a highly skilled operation does not disturb this re
sult, • - , • . • . , . . . , ' i ^ •, 

Hov/ever, such seivicing when performed for clothing stores upon 
goods which are not the property of the ultimate consumer would not be ex
empt servicing within the meaning of section 13(a)(2) and if subject com
pany performed a substantial amount of such reweaving work, such work 
would defeat the 13(a)(2) exemption. See paragraph 18 of Interpretative 
Bulletin No. 6. 

Attachment (file) 
(03910) 
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Ernest N. Votaw, Regional Attbrtiey •. . . ,2113 
Fhiladelphia, Pa, 

- .:...,.• .. • .• : : • -p i SOL:EG:IKG 
Donala M. Murtha, Aatistant Solicitor- ^ . '" " 

• . ' . , y . : ^ - - x ..:•., ; ' .• ' , ' August 7, 1945 
I Release 4-15 • : - i ' i •"-• ... .:_ •. y-i . • r :. -• v, '': ' •• • •'.'.v,,";-- •':•; '. ' ' / i ''_ 

, Reference is made to. your memorandum of March 24, 1945 relative 
^ to the release A-13, . . 

The term "arranged'' as used in release A-13 is not synonymous 
with the words "promised" and "agreed." It is intended to cover a situa-

^ tion where bonus payments were not based upon an expressed'mutual agree
ment but rather upon custom and practice sufficient to iraDly an under-
< standing. . . ̂  . • ., .\ « , . . 

.":•. i - „ i ^ . ' . . i P i .'• ' P ' " P ' " . ' • x V - ' - - ; -•,: •-;••, • •_,: •• . • ., 

As you suggest, it is true that the facts of each case will de
termine whether the bonus involved is a category (A) or (B) bonus. The 

I principles to be applied in determining xvhether a bonus is in one category 
or the other are. referred to in Mr, Tyson's memorandum of March 21, 1945 
on this subject. You may find in this connection the opinion of the Nation
al War Labor Board in the Nineteen Hundred Corporation case (12 W,L,R, 417) 
helpful- in explaining to employers the reasons why a bonus that has been 
determined by this office to be an "arranged" bonus cannot be vievred as a 
bonus over which the employer has retained complete 'discretion both as to 
payment and am.ount. In the Nineteen Hundred case. Chairman William H, 
"Dfavis pointed out in part: '.•̂ .••, • - ..-. . , ..,, „..•. -.•.r-.y ... -

-'•••• »"In each case, therefore, the basic question must be; May 
the bonus property be considered to be an integral part of 

'' • " •-••the wage or-salary structur-e? This is a question of fact 
• to be answered according to the particular circumstances ,̂_' -
of each case, . ^ ,„. " 

"Manifestly, a wage or salary structure may include arrange--
ments for compensation not expressly provided for in the 
collective bargaining agreement between the employer and \̂  
his employees, not required by statute, or not other//ise ,••,''; 
carrying an obligation enforceable by ordinary legal process. 
Sanction for such arrangements rests only in the com-Qulsion 
of conscience or of expediency felt by the employer, or in 
the employee's ability to withhold his services or to demand 
alternative compensation if the arrangements are ignored. Yet 
these arrangements may be rooted in custom embodied, for 
example, in informal agreements long established and long 
observed. In such event they may constitute part of the wage 
or salary structure, and disregard of them may result in a 
decrease in wage rates requiring prior aporoval of the Board, 

"For the employee's conception of his wage or salary quite 
naturally and properly arises not only from the obligatory 
practice of the employer, but from the latter's voluntary 
acts as well. The employee's expectations are strengthened 
by repetition of the voluntary act and are conditioned by 

~ 9 - (03910) 



Memd-i*andum to Ernest N. Votaw . -Page ,2 

e'xi^tence of circ\imstances which he understands to, .have been ., 
the basis of the act. To the "ê tVent that the employer by 

: repeated voluntary action has raised the reasonable expecta- : 
tions of his employee he has fettered his own discretion. An ' ,f 
element of compulsion, albeit self-imposed compulsion, 

/ • necessarily emerges which governs the employer in the con
tinued exercise of his discretion^ .. .*. J 

;•, ... "And because today the employee is not free to enforce his 
, •,;f;r, ..̂. • expectations by interrupting or re.tarding production and is. 

-' • limited by the national economic stabilization policy'in "•" 
demanding alternatiye compensation, the Board for"'this wartime. ̂^ 

• - ' " • period must determine on the facts of each disputed case whether 
:.', the expectations are reasonable; in other words, by what* extent, 

if any, the employer by past action.has limited his.discretion; 
and then finally, whether under all the circumstances, the . ,, 
.arrangements may fairly be considered so rooted in'custom, as." to. 

•"*":;• • constitute part of the wage or salary structure, departure fro^,. 
• y ' i ' ' which will require prior approval of the Board..." ̂  .,./ 

. ; . .You are correct in your understanding that while'the annual,". :": 
bonus discussed in Legal Field Letter No. '72, page 21.^would be; considered*.' 
a category (B) bonus, the-enforcement policy expressed in release A-̂ 13.! 
takes it.out of the reach* of administrative action. i, , [ ' i, ' . . i ' i . . . 

With respect to your inquiry concerning'the propriety of advis
ing employers to change their bonus plans so as to provide, for bqnus pay
ments based upon a-percentage of the employee's total earnings,"such ad
vice would a.ppear to-be proper. The' employer, however', should â Xso be 
advised that such a change in his bonus-plan'may require the prior approval 
of the War Labor Board or the Salary Stabilization Unit as the case may be. 

-V 

^ f k . y 
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Earl Street, Regional Attorney 
' • Dallas Zy l ^ s 

jw^^ ' \ lonald M. Murtha, Assistant Solicitor 
•^y.- - -

J^ >" Etex Outdoor Advertising Co., Inc. 
Longview, Texas 

' 2 1 AC 411.44 ' 
. . 4 1 
101.61 
101.63 
205.27 
202.0 

SOL: SSB: IMG 

August 2 1 , 1945 

r^y. 

\ iii:jiCii:fP'' 

Reference is made to your memorandvmi inquiring as to the appli
cability of the Fair Labor Standards Act to the employees of the subject ' 
.company. It appears that subject firm operates an outdoor advertising 
business -within the State of Texas. Some of the firm's customers are 
engaged in producing goods for interstate commerce and others are engaged 
in interstate commerce, No billboards are maintained outside the State 
and no,material is shipped outside the State other than correspondence 
and contracts which are mailed to the firm's clients throughout the United 
States. 

It is Mr, lyson^s recollection tĵ at during the conference at 
Nashville to which you refer, he mentioned sorae extreme cases which might 
be .covered under A-14. However, he was very careful at that time to point 
out that lines would have to be dra-vm so that assertiori of coverage would 
not result in absurdities. Thus, we feel that we cannot successfully as
sert coverage under release -fii-W unless the goods produced have a fairly 
close relationship to the interstate activities, 

,., . Ihe onployees engaged in ordering, receiving, handling and un
packing materials from outside the State ana those preparing correspondence 
and contracts to be mailed to points outside the State, would, as you say, 
be covered by the act. Your opinion that the Divisions, have taken no posi
tion with respect to employees posting billboards within the State after 

.. the posters have come to rest at the stibject firm's headquarters is like-
, -wise correct. See Legal Field Letter 66, page 7, This position, as you 
imiplŷ ' is in no way affected by release .A-14. Likewise, we take no posi
tion with respect to coverage of employees who produce the billboard ad- . 
yertising matter to be used within the State. 

(03910) 
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23 CD 3 0 2 . 2 
To-: George H, F o l e y ' r̂; ::..i-.».: T-• • 

R e g i o n a l A t t o r n e y ' ' - • - ' • - s.^^i^'.2c-:ES 
B o s t o n , M a s s a c h u s e t t s 

bJ- bi' ,'• •••• ;.- , ^August 2 8 , 1945 
From: H a r o l d C, Nyst rcm 

Chief, Wage-Hour Section '•.;.,., 

Sub jec t ; J , P r e s s , I n c . J . P r e s s , I n c , ' - - ' • • ' -̂• 
New Haven, Conn, New York, N, Y. .̂  
F i l e N o . . 6 - 2 1 1 , , , , . F i l e No, 31 -55835 

'• •':.• This is' in reply to your memorandum of November 27, 1944, con
cerning, the: proper method, of computing restitution in the case of employ
ees covered by a section •7(b)(1) collective bargaining agreement. In. 
your first question you ask: 

* * * if the period January 1-July 1 shows over 1000 
hours, does he /^he employer/make his next computation 
for the period Tuly 1-January 1, or does he have to ' -
take the periods January 8-July 8, January IS-July 15, 
etc? If the latter, what is the effect of finding that 
one, e.g, January 15-July 15, has fewer than 1000.hours? 

In view o'f t M statement in paragraph 19 of Interpretative 
Bulletin Ko, 8 that —. ;. '-

... • .. * * * each week of operation under th© agreement must 
be considered as beginning a new 26-week period during 
each of which periods no employee sought to be employed 

b':-,'̂  pursuant to the provisions of section 7(b)(1) maybe 
worked more tha^ 1000 hours, , ' ' ' by 

it would appear that each period of 26 consecutive weeks stands by it
self in detexmiEdng whether the employees have been employed in pursuance 
of an agreement which complies with the terms of section 7(b)(1)'. The 
accumulation of hours in excess of 1000 in a period of 26 consecutive 
v/eeks will not lead to liability under section 7(a) for previous 26-
week periods during which employees did not work over 1000 hours. Con
versely, the employers can, in any future workweek, undertake to comply 
again, in our opinion, with the provisions of the contract and invoke 
again the section 7(b)(1)« exemption from the overtime provisions of sec
tion 7(a), Thus, employees employed in excess of 1000 hours in any 
period of 26 consecutive weeks are entitled to overtime in accordance 
with section 7(a) for all hours'in excess of 40 worked during any work
week falling within that period, and only that period. This result 
seems implicit in the language of paragraph 29 of Interpretative Bulletin 
No, 8, However, to determine whether or not the employee'has v/orked more 
than the prescribed number of hours in any 26-week period, an examination 
should be made of each 26-week period covered by the contract. For ex
ample, in the case cited in your momorandum, an examination should be made 
of the 26-week period from January 8 to July'8 and January 15 to July 15, 
etc. No restitution would be due, of course, in any of the 26-week periods 
in which the employee worked less than 1000 hours. Nor should restitution,) 
obviously, be ciAlected more than once for any workweek, 

- 1.2 - • ' '̂• 
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Memorandum to George H, Foley ^ Page 2 

*In your second question you ask: 

* * * suppose the employer relinquishes tho exemption the week 
ending November 12, aiid' pays time and one-half for hours over 
40 frcm then on, and suppose further that from May 12 to Novem
ber 12 the employee worked 990 hours. Is it necessary.to com7 
pute hours v/orked in the periods May 19*»JTovember 19, Jfey 26- ;', .. 
November 26, etc? If so, must the overtime hours worked in the 
weeks ending November 19, November 26, etc,, be counted toward ,,, 
the 1000 hours? 

It would seem that where an employer relinquishes the 7(b)(1) 
exemption prior to the date marking the expiration of the^agreement,.that 
hi.s employees have not been employed pursuant to an agreement limiting 
their ,hours of employment of 1000 hours during ahy period.of 26 consecu
tive weeks, (Ccsmpare with paragraph -29 of Interpretative B.ulletin No. 8,) 
The nature of the requirement described by seotion 7(b)(1): makos it im- . 
possible to determine whether an employee has been employed pursuant to 
the section*s requirements until all 1000 hour periods have been concluded. 
Accordingly, in our opinion, an employer y/ho rolinquiî hes tho exemption 
becomes liable for overtime for all hours which M s employeos have worked . 
in excess of 40 hours in any workveek during any period or periods in 
which the employees v/orked more than 1000 hours, , - * . ̂  - • 

The affirmative act of relinquishing the exemption would appear 
to be as clear an indication of disregarding the hour limitation as em
ployment in excess of the prescribed number of hours. To permit-an em
ployer to relinquish the exemption and retain the benefits of the exemp
tion prior to the date of abandonment would defeat the purpose of section 
7(a) and render the 1000-hour limitation meaningless. An employer who 
fails to limit the hours of an employee's employment as prescribed by the 
statute, for whatever reason, cannot be said to have availed himself of 
the exemption. 

If an employer wishes to retain the benefits of the exemption 
prior to the date of abandonment,' he must continue td limit the hours his 
employees will be employed to 1000 during any period of 26 consecutive 
weeks even though they are paid time and one-half for all hours worked ,,, -
over 40 in weeks subsequent to the date of relinquishment. Under this 
interpretation no restitution would be due to the employees for the 26-
week period between November 12 and J/lay 12, since the employees do not ex
ceed the permitted number of hours of work under the section. Since the 
agreement in question appears to be a literal "type of agreement," it 
would be necessary to examine each 26-week period during the term of the 
contract in order to determine whether or not the hour limitation has been 
met. Hours for"which the employees are paid time and one-half overtime 
compensation during the term of the contract must be included in computing 
the 1000 hours, (Compare paragraph 26 of interpretative Bulletin No, 8.) 
thus, overtime hours worked in the weeks ending November 19, November 26, 
etc., must be counted toward the 1000 hours. See Legal Field Letter 
No. 91, page 1, 
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Amzy B , Steed, Regional Attorney ,-,... 
Birmingham 3., Alabama i ..H ry '̂ " i' C-' ^'• -.1^7 SOL:EG:lMa * • ' 

William S. Tyson, Assistant Solicitor " ;' September 10, 1945 

Release A-14-' ; ...-'•' ••*-,.-.,> ..,-./,4.,. -,..';' ' : , T.". 
Production of Ice ••for Copmercq . .. ' ' ' ' , 

• Reference is made,to.your memorandum of July 7, 1945, inquir
ing- as to whether I concur in your conclusion thatlerajloyees producing 
ice .supplied to train crews of interstate railroads for drinking water •• 
purposes are not engaged either, in interstate commerce,or in the' prbduC* ' 
tion of goods far interstate, commerce. You suggest that the. instant'-' " 
problem may be ana.logized t.o the production of ice for use^J;^' employees 
of.a telejiione cpmpany and.its visitors which this office has held'does 
noti constitute tke production of goods "for commerce" within the mfeah*-
ing of release A-14.; ' .'.' 

Whether employees engaged in producing ice that is supplied"'tc 
train crews Of interstate railroads vfor drinking water purposes are en-' 
gaged in production of goods for commerce within the meaing of the'act 
"dependsi .upon the- use. to which the ice is put. If the ice is used to cool 
drinking water-abpard trains moving, in commerce, the ice under the prin
ciples of the ice," cases, and release A-14. must be deemed to have'' beeri pro-
duq^d for commerce. , In such a ce^se, the ico itself moves in commerce. emH 
the fact; -that;, the. drinking vreiter which it is used to cool is c'ons;umod'bryl 
emp-i-oyees^of.the. railroad would not affect this conclusion. .HoWev'or,,''if 
the ice is.,•used,.to cool drinking ,,water which does not move' in cmmerce- • '; 
such as .drinjcing water in railroad stations or railroad yards which is ' 
provided for the consumption of railway employees exclusiv-ely, the pro
duction of such ice would not be so directly or immediately related to 
the carrying, on of .interstate cojnm.qrce a,s to be deemed the Red u c t i o n of 
goods "for, oQmmerce" under release A - 1 4 , . ^The supplying of sttch drinking 
water .-WQuld .not appear to bq a seryice maintained b y the railroad ccwi^ahy 
as :,â ;;jjart of its carrying on of interstate transportation of passen^ei^s-
and ^gpods..- • ..,.. . . . y ' i , , .';' ' ','•' '''.'' 

t-. I have discussed ; t M s .matter with Mr,^Tfeliihg and'find that,-'-^ 
although he^agrees the act would apply,to the employees in question if 
they produced the ice for-use upon trains in _ cooling tho train crews "̂  
drinking vmter, he does not feel .that the Divisions dught to'take eh*'' 
forcement action in such case until the courts h^ve passed oh other more 
clearly covered cases arising under release A - i 4 , It is,' therefore';^'sug
gested that you: inform your inq.uirer. Supervising Inspector Gonsotilin of 
the^Louisiana State Office, of the. Divisions' legal position and'onforco-
ment policy in this matter,in accordance with the views ekpressod above. 

1 4 - • '' ••; i 
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Ernest N, Votaw, Regional Attorney 
Philadelphia, Pennsylvania-

Donald M, Murtha, Assistant Solicitor 

The Charles E, Hires Company 
Philadelphia, Pennsylvania 
File No. 37-50658 

SC3L:A(JÎ :DMM:Tv'ST:HC 

September 13, 1945 

This will supplement Mr, Tyson's memorandvm (S0L:JFS:DMH) of 
July 3, 1946 regarding the inclusion of bonuses in the regular rate of 
pay. Since that memorandura -was written Ifr, Walling has recently ampli
fied the enforcement policy contained in the last -two paragraphs of re
lease A-13, 

In A-13 the Administrator states as an enforoement policy 
that "the Divisions ivill in the future not insist on the incl-asion of 
any bonus (***) whioh is paid at greater Intervals than quarterly in 
computations of the 'regular' or 'basic' rate of pay for overtime pur
poses," Under Mr, falling's amplification a bonus mil be considered 
as paid on a quarterly basis- if at least four payments are made dur
ing the same calendar, year (or fiscal year if the firm operates on a 
fiscal year basis) regardless of the intejrval between the various pay
ments. Mathematically, at least two of the four payments would be 
within a quarter. Only where lesa than'four.payments in a calendar or 
fiscal year were made would payments bê  conaidered to be at greater in
tervals than quarterly. 

- 15 -
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" • 303.3210 
Harry Campbell, Jr. 
Acting'Regibnal-Att o m e y ....... .....„;,. ..SOLtEI?G..-iCIS , , ,. 
Birmingham, Alabama i i.:i,.^....l .- ', 
'• ., • ' y ..,..: \. .. -i.:i:. .• •P' . • November 5, 19^5 ' 
Harold C. Nystron -̂  ' '- '. ~ i- iy§yi;ybiyii^ - •• -yiy, - ' \ ,.•.• ••••• r r . .,.. • 
Chief, Wage-Hour Section . ..- i- ' • 

Continental Oil Company M --•••.: •. , '„«.;;..,,, 1, *..".';.;•',; 
^est lake, Louisiana ' '• ' . ' . •••" * ,-,-'• --••-
File No. 17-2111 ,,.-••: :,'pp'p.-\'- . y , / ' ' ' • . '" "'• - i ' - / i . . ^ ' 

,..,•- -'Jleference is,raade^ p o former Regional Attorney Steed's memo-
• Tandum î ;.th.̂ . subject'matter,'\date August L^,'194.4., requesting an 
o-ninion re.ga.rding t.he. apr^'^'lcability of the section 13(b)(2) exemption 
to the. subject comr-^any^s pipe-line activities. ' ^' •' -

The subject company is engaged in the production, transporta
tion, refining .and, marketing of crude oil and refined petroleum prod
ucts, acting through. .^ubsifUariesbr divisions, which spkc;:"*alize in one 
particular branch of the business. Through the Continental Pipeline' 
Com-»-'any, the.subject concern ̂  one rates various -niT̂ e lines. The pipeline 
hare under consideration a^^pears ta run solely v-ithln the State of '̂ 
Lp-ui3iana, froni various .oil fields in that Stat^ from which the bil is 
carried in a system of gathering lines to the main --̂ ipe line arid is " 
transported through the .main Pipe line to a terminus at ̂ ''est Lake, 
'Louisiana.. At the terminus, "the oil .transported'is diverted to a re-
,finery at ."̂ 'est Lake (refined products subsequently'move in intsrstate 
rcommerce) or to tankers,..'barges or railroad tank cars'for transporta
tion to points outside the State of Louisiana. .The r̂ lpe' line does not 
itself cross any State lines but, as noted, is located solely T*ithin 
the borders of the State of Louisiana. About '̂ O percent of the oil 
transported goes to the refinery and the remainder is shipped in com
merce as crude oil. The subject concern trans-^orts not only its own 
oil but also that of other producers on a tendered basis at the posted 
nlpe-line tariff rates. The company owns its own tank cars and its own 
tankers which it uses for the transportation of oil and refined products, 

Mr. Steed's memorandum raises two questions, viz: 

— / '•'• (l) With respect to pipe-line companies, is the Interstate 
• . : •» Commerce Commission's jurisdiction under Part I of the Inter

state Commerce Act confined to companies ^'hose lines either 
cross State lines or connect vrith trunk lines which them
selves cross State lines? — and 

v'r •• (2) Insofar as the subject company is concerned, is the sec-
",' tion 13(b)(2) exem.ption defeated in any event, since, under 

; Legal Field Letter No. ^6, the employees are engaged in some 
'̂  • • activities which are not of a type v/hich subject the em-nloyer 
' •- to .Part I of the Interstate Commerce Ast, 
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Part I of the Interstate Coramerce Act (section l) states that 
"the provisions of this nart shall ap-̂ ly to common carriers engaged in 
* ^ -̂  the transportation of oil ̂  * * by pipe line, or ,'Partlv by -Pipe 
line and partly by railroad or by water •>«• -sf * from one State ^ -̂  ;̂  to 

^ any other State •)<-•»<- -x-." (Underscoring supplied.) ' Section 3(a) of the 
Interstate Commerce Act states that the term "common oarrier" as used 
in Part I "ahall include all nine-line coinpanies," (Underscoring sup-

, plied.) See Valvoline Oil Co. v. United States,30^ U.S, 14-1; Pipe 
' Line Cases, 234 U.S, 54.8; and Champlin Refining Co, v, Unitejg States, 

^ Fed. Carr. Cas^s 80, 2*̂ 0. It is my opinion, consequently, that the 
section 13(b)(2) exemption may be applicable to the Continental Pipe
line Corapany, although its pipe line is located entirely within the St- j 

*» ate of Louisiana, where it connects with other raeans of interstate 
transportation, such as railroads, tankers or barges, and the oil is 
shipped out of the. State as part of a continuous movement in interstate 
commerce. See, in this connection, flailing v, Jacksonville' Paper Co, • 
317 U. S. ^64; So. Pacific Terminal Co, v. Interstate Comm.eiA:;e Comm,, 
219 U.S. 498; Texas & New Orleans R.R. Co. v, Sabine Train Cd.", 277 ' 
U.S. Ill; Atlantic Coast Line R.R, Co. v. Standard Oil Co. of Ky., / . 
2 7 ^ U.S. 2^7. . - ,.A....Ab..^^ . 1 . . . I . - .-,-,.-., 

This view is sup-̂ orted by representatives of the Interstate 
Ck)mmerce Commission and by the .fact that the company files tariffs with . ,• 
the Comm.ission as a carrier subject to Part I of the Interstate Commerce 
Act. :. 

• The second question presented by Mr, Steed's memorandum per
mits of two possibilities, first, that segregation exists with reŝ eô t 
to that portion of the oil transported via pipe line for direct ship
ment in commerce and the oil .transported for subsequent re.fining -ŝ ithin 
the State of Louisiana prior to ultimate shipment in commerce and, second 
that the pipe line company transports mixed loads of crude oil, part for 
direct shipment in commerce and part for intrastate refining. 

With respect to employees of the pipe'line company engaged in • . 
operating an intrastate pipe line which transports mixed loads of crude - ' 
oil, part for direct shipment in commerce and part for intrastate re
fining, it is my opinion that the principles set forth in Legal Field 
Letter No, 100, pages 1 and 6 dealing with the section 13(b)(1) exemp
tion, are equally applicable to similar situations arising under section 
13(b)(2). 

Thus, in applying the 13(b)(1) exemption to truck drivers en
gaged in hauling a mixed load consisting in part of goods being trans
ported in interstate commerce, it was decided that whether a driver is 
engaged in transportation in interstate coinmerce depends upon the nature :^ 
of the trip and not solely upon the character of the load. Consequently, /, 
in the absence of evidence of an intent to evade the requireraents of 
section 7 of the Act, if transportation in interstate comraerce takes 
place throughout a particular trip, the whole trip constitutes trans
portation in interstate commerce even though the driver may have a mixed 
load, a large part of which is not being transported in interstate commerce. 
In such cases, the entire trip is deemed to constitute an ejfempt activity 
rather than the performance of unsegregated exempt and nonexempt ̂ ork. 

- -. ;• - 17 - . - ••• •' 
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The same result I believe should be reached under section 
13(b)(2) where a pipe line is used to transport a mixed load of crude 
oil only part of v/hich throughout the. whole trip is being transported 
in interstate commerce. The conclusion, I am informed, comforms with 
the views of the Interstate Commerce Commission. 

If, on the other hand, the pipe line company segregatejs tho 
transportatj.on of oil moving directly in commerce from that consigned 
to the refinery, the principles expressed in Legal Field Letter Ko, 56 
would be applicable. In such a case, the activities of employees in con
nection with the movement of oil moving directly in commerce would be 
viewed as exempt work under section 13 (b)(2);' activities of the pipe line 
employees in connection with intrastate transportation of crude cil from 
the oil fields to the refinery at West lake, Louisiana, would be viewed 
as nonexempt. I:̂  therefore, the company's pipe line employees,.during 
any workvjeek, perform a substantial amount of nonexempt work, they 
would not qualify for the section 13(b)(2) exemption. 

It may also be noted that the Interstate Commerce Commission 
may assert jurisdiction over the intrastate transportation of oil to 
the refinery if there were indications that an ultimate extrastate 
destination of the oil was arranged for, understood, or fixed at the 
time the shipment commenced, notwithstanding the temporary delay in tho 
interstate movement occasioned by the refining process. In other words, 
the Commission may take the view that the refining may be but an in
cident to the transportation of the oil in commerce which does not 
result in such a break in the continuity of transportation of the oil 
to other states as will defeat the Commission's jurisdiction. However, 
no final deterraination can be made ¥/ith regard to the Commission's 
jurisdiction over the oil shipments to the refinery in the absence of 
inforraation indicating whether the ultijnate extrastate destination of 
the oil going to the refinery is so pre-arranged or understood as to 
necessitate vievjing the refining as merely an incident to the interstate 
transportation of tho oil. 

- IS -
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Tjlr. Richard Steiramig 
Business Manager ' • • •-
Nev/ York Association for the Blind 
U l East 59th Street 
New York 22, New York 

Dear Mr. Steiramig:'Hî -̂ v-r̂ . * :̂ ::r-

26 CD 402.2121 
26 CD 402.2111 

SOL:ERG:CTN 

June 21, 1945 

-5 • . i : , ' ^ ' - U -A,-,,*., l'• ••• • 

This will reply to your letter of May 3 , 1945, in which you in
quire whether a high-cost-of-living bonus paid to your clients should be 
included in figuring hourly bas-es. You state that the boniis is paid 
quarterly on the basis of 7 percent on the fir.gt |20 and 5 percent above 
the ;̂ 20 to ^59.99 per .week. 

" ' ' . Assuming that your clients are subject to either the Walsh-Healey 
or Fair Labor Standards Act and are not otherv/ise exempt, and assuming, 
further, that the percentage bonuses in question are based only on straight-
tim,e earnings, it is-my opinion that such bonus payments are required" to 
be included fox ̂overtime purposes. See, in this connection, releases A-13, 
a copy of which is enclosed. Thus, if a client earns !|20 at straight time 
for a '̂ 0-hour week and receives a 7 percent cost-of-living bonus, his re
gular rate of pay under the Fair Labor Standards Act would be determined 
by dividing his total straight-time compensation, viz, "120 plus $1,40 
(7 percent of 1̂ 20), by total hours worked, viz, 50 hours, resulting in 
a regular rate of 42.8 certts per hour for the week in question. The client 
would then be entitled to receive, for his overtime work, an additional 
sum equal to one-half his regular hourly rate of pay multiplied by the 
number of hours worked in excess of 40 in the week, resulting in a total 
of '|23.'̂ 4.. • • : - ' .-;_:•-•,-.,-. y , . . ' . r . -'-,;.•• ,."i i y y r :• . ' . ^ • • ' i ^ ' - ^y - ,rv''-;-«: '• . . v- .; 

: •"-' On the other hand, as you ̂ ill note from release A-13, "'here an 
employer, in order to compute overtime simultaneously with the payment 
of additional straight-tirae compensation, pays a bonus, the amount of 
which is in fact arrived at by taking a predetermined percentage of the 
total earnings of the individual client (both straight time and over
tirae), exclusive of the "bonus," no additional overtime need be paid 
thereon, since the bonus already provides for such payment, A bonus 
based on a predetermined percentage of a client's total earnings, straighgt 
tirae and overtime, results mathematically in precisely the same amount as 
would be due if the percentage were applied only to straight-time earn
ings and the overtime were subsequently computed thereon. The Divisions 
have, consequently, approved such a percentage bonus as a method of,ar
riving at the simultaneous payment of both straight tirae and overtime, 
thus facilitating bookkeeping computations. 
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However, -where a bonus is based on a split percentage of ^ ^ 
total earnings, viz, 7 percent of all earnings up to $20 and 5 percent ^ B 
of. ̂ earnings between "̂ 20 and $60 per week, the requirements of section 7 ^ 
of the Fair Labor Standards Act would not be satisfied in overtime ?;eeks 
for, to ;the extent that the percentage applied to any part of a client's 
overtime earnings represents a lower percentage than that applicable to 
his straight-time earnings, the Act's reouirements would*not be met un
less additional overtime.was paid on the differential between such per-
centagesi Thus, ̂ -'here a client earns ''̂2,8 in a given workweek, of which 

,%B. represents overtime, ea,rnings, and the. employer p.ays a "'rpnus' of 7 per
cent on the client.'s. first $20 and 5 .percent on the remaind'er, to the 
extent of the differential, viz, 2 percent, tho full amquht of overtime 
due under the Fair Labor Standards Act has not been paid. 

If, of course, an e.mployer wishes to modify his bonus arrange
ment (still assuming, of course, that the bonuses paid are based upon a 
predetermined percen-tage pf total earnings) so that his Clients receive 
a constant percentage of total earnings, rather' 't̂ ah split percentages, 
no additional, overtime need-be"computed and paid on such a bonus, 

*>. ' , . . You are aware, of course,, that if any change 'in your bonus 
rilan results in an increase or decrease in a client's coinpensatlon, it 
may be necessary to gecure War Labor Board approval for such change, 

I trust that the, above information.will prove of assistance to 
you. If, however,' you have any further questions in this mtter, I sug
gest that you communicate with the regional office of the'T̂ age and Hour ^ ^ 
and Public Contracts Divisions located at 341 Ninth Avenue, WeWYorSf 1, ^ B 
New York, which is. charged with the enforcement of the " Wslsh-Healy and 
Fair Labo.r Standards Aq-t in the New York area. 

.'•... -i . .• , • - ,, Very truly ,3̂ ours,, 

'•;:,.• ';• . . ' . ' . . • .' Thacher Finslow 
., . - : , , ;.. .. Deputy Administrator 

'- • ' • • I • ' • ' • 

i„ . Enclosure •.- . . ' '. .'̂M -,-. 
- j : • • - • : • - • • , 
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26 CD 402i323 
^ .402^.2110 

ishingtoa 26 , D. C, 
SOL:EG:JFS:LMH 

June 2 3 , 1945 

f •• 

Mr, Donelson M, Lake ' . ' ' 
The Equi tab le Life Assurance Soc ie ty 

* of t he United S t a t e s 
Equi tab le F loor , S t e r i c k Bu i ld ing - -

• Pos t Offioe Box 197 
',. Memphis 1 , Tennessee . . * , . .* ^ I ' 

Lear Mr, Lake: ''. * _ ^ , .'' 

^ " This v/ill reply to your letters concerning the question of whether 
the life insurance premi'ams paid by the Corinth Machinery Company should be 
regarded under the Fair Labor Standards ikct as part of the employee's re-

, gular rate of pay for purposes of overtime compens.ation. 

It appears that some time ago the Corinth Machinery Company in
augurated a 5 percent insuiance plan for the benefit of the employees of 
the company, iifter the company decided to operate the plan it notified 
its employees that all em.ployees of the company v/ho had been with the com
pany for more than one year were eligible to participate in the plan and 
could receive the benefits thereof, if they so desired. The type of poli
cies sold under the plan are Ordinary Life Policies ••̂/hich have no cash value 
until the end of tne second year. ' The policies oecome the property of the 
participating employees v/ho have the exclusive right to name the beneficiary. 
^%en the plan is discontinued or vrhen the employee '̂.dthdrav/s therefrom, or 
severs hi's omploymjcnt with the company, the employee may keep the policy 
and maintain it by paying the premiums, or he may take the policy and sur
render it to the company for whatever cash surrenaer value the policy has. 
For purposes of computing the amount of the premium the company will pay 
for each employee entitled to participate in the plan the company uses in 
the esse of an employee paid an hourly rate the smount of the employee's 
hourly straight time earnings for a 40-hour week ana for salaried employees 
the regular salaries earned, Premdum payments are made each month. The 
Treasury Lepartment has held that the premium payrr.ent constitutes wages and 
must be induced for -withholding purposes. 

Enclosed are copies of release A-15, dealing v/ith the general 
problem of bonus payments under the act, and release K-1743, oealing v/ith 
the specific problem of employers' contributions to death benefit plans on 
behalf of employees. As you -will note by release A-13, it is the Livisions' 
position that where an employer promises, agrees or arranges to psy a bonus, 
the amount of the bonus must be included in comouting the regular rate of 
pay for overtim.e purposes under the act, Ji-om the information subrdtted by 
you, it appears that the Corinth Machinery Conpany has promised, agreed or 
arranged to pay the insurance premiums v/ithin the meaning of release A-15. 

However, release R-1743 fiirther .states that an employer's con
tributions to death benefit plans on behalf of employees need not be in
cluded in computing the regular rate of psy if the follov/ing tv/o concitions 
are met: (1) The employee must not have the option to receive instead of 
the benefits under the plan any part of the contributions of the emoloyei;, 

• •••• ' - 21 - •"•' " ^ ' ^ •'• 
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,and (2) the employee must not have the right to assign the benefits or 
ttjî receive a:-cash consideration in lieu of the benefits.either upon ter
mination of the plan or his withdrav/al from it voluntarily oy -through' 'b. ' 
severance of employment with the particular employer, tt"-is', th'e position 
of the iJivisions that these two conditions are not"met Where;ah empldyee 
raay surrender a death benefit policy and receive-the cash"surrender •̂ aiue. 

As you v;ill also note by release k - l Z , it is the pre sent'enfor ce
ment policy of the Divisions not to insist on the inclusion of any bonus 
which is paid at greater intervals than quarterly in computing^tMe re'gul'ar 
rate of pay. Also as you will note by release ii-13, no additional over
time compensation need ..he computed and paid on a bonus, the amount of v/hich 
is in fact arrived at:.by taking a predetermined percen-tage of the -total" , 
.,earnings of individual .employees (both straight time and o-^^time)^ ,e.3?clu— 
sive of the bonus. Where the amount paid to each em-iDloyeê is actually' ' 
based on a percentage of his total earnings, the bonus itself includes 
the payment of both straight time and overtime. 

.# 

•Very truly yours. 

IM.̂  R. McCGMB 
Deputy Administrator 

Enclosure's 

.ui-'-y 
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Washington 25, D. 0, 

m 

21 BB 301.33 

SOL:JLC:IMG 

Ju ly 3 1 , 1946 

W 

U r , E. E, Saperston, Comntroller . 
Mechanical Handling Systems, Inc. • ^̂s ",r:,,;., î; : •>.: ?.*.-.> '*;^; 
4600 Nancy i-iVenue •' »̂  ' i ' ^ - - ' -̂»-;- /• ••̂ '•'••••, i 
Detroit 12, Michigan ^ ...'• -j^ . -. .:̂- *̂;.-,;, :: ̂. v , Y ;: 

. ̂ " .-: -̂  , '"• :• y ' ^ • •' '̂ - • ' : .^ 
Dear Mr. Saperston: -•' - , •• , •* 

You have requested an opinion as to v/hether field foremen em
ployed by your company are exempt from the v/age and hour provisions of 
the Fair Labor Standards Act under section 13(a)(1) as "executive" or 
"administrative" employees. On the basis of an inspection made of your 
company by representatives of the Wage and Hour Livision, our Detroit 
office advised '̂•ou that these employees are not exem.pt under, section 13(a) 
(1) of the act. Subsequently you discussed the problem with Mr. Nystrom 
of our Washington office v/ho suggested that you submit a full explanation 
of the situation. 

It appears from the information furnished by ycu 'and also that 
developed by the inspection that your company is engaged in the manufacture 
and installation of conveyor systems for use in industrial plants. Each 
installation job involves technical engineering problems which vary in com
plexity. The task of supervising a particular installation job is assigned 
to one of your field foremen v/ho bears the responsibility for the proper 
execution of the work. He has authority to hire and fire employees under 
his 'supervision, m.akes decisions concerning alterations desired by the cus
tomer and the price to be charged therefor, purchases materials needed for 
compl-etion of the job, and, v/hen performed on the job location, supervises 
the fabrication of parts. He performs no manual labor, works under the 
general supervision of an Erection Superintendant in the main office, and 
is paid a salary of 4*J350 monthly plus annual bonus. 

,/ 

iProrn the foregoing facts, it is my belief that the field foremen 
perform, under only general supervision, "special nonmanual assignments and 
tasks directly related to -Ji- -X- *)<• general business operations involving the 
exercise of discretion and independent judgment" within the meaning of sec
tion 541,2(b)(3) of the enclosed copy of Regulations, Part 541 and page 28 
of the presiding officer's report, a copy of v/hich is also enclosed. It 
seems clear that the work performed by these foremen is nonmanual in char
acter although manual v/ork is performed by those under their direction. It 
also clearly appears that they perform, their duties under "general super
vision." Furthermore, the facts clearly indicate that their work is direct
ly related to general business operations and involves the exercise of di&-
cretion and incependent judgment. For upon the proper performance of their 
duties would seem to depend the smooth functioning of the firm's operations 
and the building up and holding of the firm's good v/ill and patronage. In 
addition, it is apparent that in order for the corapany to conduct' its busi
ness with success and profit, the installation work must be skillfully hand
led. In the accomplishment of this, the field foremen seem to play a vital 
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and responsible part thus enabling the company to carry on a successful 
and profitable business. It is also indicated that to satisfactorily 
perform the duties of a field foreman requires specializ.ed training-, "skil 
and experience together v/ith a high degree of good judgmssnt.' kccordingly 
since the employees in question receive a salary of not l©ss than 4ii200 pe: 
month, it i-s my opinion that they qualify for exemption'from the minimum 
v/age and ov-̂ rtime provisions of the act as bona fide administrative em
ployees witnin the meaning of the regulations. ;; ,jj • - ' 

' • 'C; , 

Very t ru ly yours . 

'V' '-'py 

WM, R.' McCOMB ". •• V-;-'::-
Deputy iidmini s t r a t o r 

• A ^ • ' ' ' * * • 

i"^**'*,?!-.- •''••,-•'-,'•' Nt»' '-5' ' 

• y - \ i y ^ •^;'- • •• 

> ) • t . 
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Washington 25, D. C. 

W. G. Cornett, Esquire 
J. ii. Jones Construction Co., Inc. 
Panama City, Florida 

Dear Mr. Cornett : 

,1 

21 BB 302.430 
E;.̂ ^H,-W. BF 503.33 

BI 302,330 

SOL:SSBiIMH •• 

August 7, 1945-

This is in reply to your letter inquiring as to the applicability 
of "bbe principles announced in release A-9 to the following facts: It ap
pears that a "nonexempt" employee under the Fair Labor Standards Act is sub
ject to call at all hours. His established workweek is 54 hours per week. 
However, he frequently works 10, 12 and 16 hours per day and in an emergency 
works around the clock, lhe employee is paid a predetermined salary and re
ceives no compensation for hours worked over 40 in a week. The employer's 
annual leave plan permits the employee one and one-sixth days per month as 
annual leave. When, because of fatigue and overwork, the "nonexempt" em
ployee stays off to rest and recuperate, the employer requires the employee 
to take such time on his accumulated annual leave. You ask: "Can an em
ployer compel a nonexerapt employee to charge up reasonable and bona fide 
absences frora work to such employee's right to annual leave?" 

As you know, section 13(a)(1) oi the Fair Labor Standards Act 
provides an exemption frora the minimum-wage and overtime requirements of 
the act for employees engaged in executive, administrative or professional 
capacities, as. those terms are defined and delimited by the Administrator 
in sections 541.1, 541.2 and 541.3 of Regulations Part 541, a copy of which 
is enclosed. Neither the act nor the regulations contain any provision as 
to whether absences of an employee, exempt or other-wise, must be charged to 
the employee's right to annual leave. When an employee who otherwise quali
fies for the exemption under Regulations, Part 541, is absent under the cir
cumstances set forth in your letter, it is our opinion that, if the emp]oyee 
receives the full amount of his predetermined salary, a charge against his 
annual leave would not constitute a deduction from his salary. However, 
where deductions are made from the salary of an otherwise exempt employee 
for absences in excess of those allowed under a leave plan, the employee 
will not be regarded as being paid on a salary basis if the leave plan does 
not provide for those types of absences which are ordinarily allowed execu
tive, administrative and professional employees. See the enclosed copy of 
release A-9. A leave plan which permits only 14 days of paid leave a year 
for sickness, vacations and all other purposes, will generally not provide 
for those types of absences which are ordinarily allc-'/ed executive, adminis
trative, and professional employees within the meaning of release A-9. 
Deductions for such absences would defeat employment on a "salary basis" and 
render inapplicable the exemptions provided by section 13(a)(1) of the act 
and sections 541.1, 541.2 and 541.3 of the regul?tions. 

If the employee in question is in fact a "nonexempt" employee, 
the act requires that he receive time and one—half his regular rate of pay 
for all hours worked in excess of 40 in a workweek. Release A-9, which 
sta-tes the position of the Livisions with respect to the meaning of the 
phrase "compensated on a salary basis" as used in the regulations, would be 
inapplicable to such an employee, ' , 
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I t r u s t th i s s a t i s f a c t o r i l y answers your inquiry. Hov/ever, i f 
you desire any further information T suggest that you may find i t ' more 
convenient to communicate v/ith our regional office at Sth 'floor, Witt-
Building, 249 Peachtree S t ree t , N. E. , i t t lanta 3, Georgia. 

Enclosures 

I ' 

Very truly yours. 

•'¥. R. McCOtS 
Deputy administrato: 

N 

Mi 
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Washington 25 , D* C» 23CP 201.224 
• ' ' .2222 

Mr. E . J . Ryger, Manager ' .232 
Mid-West Producers* Creameries , I n c . 
510 Py th ian Bui ld ing SOL: SSB: Dm. 
224 Y'. J e f f e r son S t r e e t • ', -" 
South Bend Z, Indiana ilugust 8 , 1945 

Dear Mr« Rygort 

This is in reply to your letter asking v/hether an employee en
gaged in making "sweetened condcnsod skimmilk" is engaged in **first pro-
cossing." You state that tho employoo*s duties are oxactly'the samo as 
tlxose performed v/hon plain condensed skimmilk is mado excopt that in : 
making the "sweetened condensed skimmilk" he adds a quantity of sugar 
to the product, I regret that, duo to the importance and complexity of ' 
this problem, it has not been possiblo to givo you an oarlior answer to 
your letter. * 

Your inquiry presumably relates to tho applicability of tho 
section 7(c) oxemption under the Fair Labor Standards Act. That sec
tion, as you know, provides an exemption from the overtime requirements 
of the'act for employoos of an employer in any place where he is engaged 
in the first processing of milk, whey, skimmod milk, or cream into dairy 
products, Tho first processing of skimmod milk, as you may know-, in
cludes among other things the making of condcnsod skimmed milk. See pa
ragraph 15 of the enclosed Interpretative Bullotin No. 14. As pointed 
out in that paragraph, the making of maltod milk, ice cream mix, ico 
cream, otc, is not includod within the exemption since such manufaciJuro 
involves the use of ingredients othor than milk, etc., to a substantial 
extent and sinco such manufacture, in our opinion, doos not constitute 
the fir^ change in tho form of the raw material. Although sugar is a 
foreign ingredient, information obtained from the Dopartmont of Agricul
turo indicates that in manufacturing sv/eotcnod condensed skimmed milk 
the sugar added is genorally between 13 and 16 percent of the liquid 
skirraned milk. That amount of sugar is not^ in my opinion, substantial 
so .that its mixture with tho skimmod milk in one ostablishmont as part 
of a continuous series of operations in the manufacturing of sweetened 
condensed skimmod milk, would generally bo considorod -a part of the 
'*first processing" of skimmod milk within the moaning of the section 7 
(c) exemption. 

I trust this satisfactorily answers your inquiry. 

- »• . Very truly yours. 

WM, R, McCOI/IB 
Deputy Administrator 

Enclosure 
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Washington 25, D. C» 
., * 

Mr» M. D. O'Dell 
631 Seldon: ^ 
D e t r o i t 1, M c h i g a n 

Dear Mr. 0*Dell : 

.-•.v; » • - • 

23CD'3C)3 

iSoUS'BpxiiiJi}.. 

'̂ August ,i3,;i945. 

This is in reply to your letter referring to our previous cor
respondence with respeot to the section 7(b)(2) exemption under the Fair 
Labor Standards Act. You state the. hypothetical case of:an employeê  . .. 
who earns |2.00 an hour but who secures only 50 days of work a year^. 
thus earning :̂ 800 a year. It:, is your opinion that, under the .Divisions' . 
present interpretation'Of sectioii 7(h)(2), a contract entered into by: an. 
employer and employee which guarantees the employee an annual wage of 
$3000 rather than $4160 would not.̂ meet the requirements of section ,7(.b)-.: 
(2). You ask whether employees currently earning $2,00 per fiour could,, 
through their union, agree to a rate of |1.00 an hour so that their em
ployer might guarantee them 2080 hours times the new ŝ l̂ OO an. hour rate. 

I regret that I cannot give you a definite reply to your quesr ; 
tion since it is the Divisions'. policy not to issue opinions on hypo-.; 
thetlc^l situations apd to answer specific questions, only on the-basis ., 
of all t̂ he available facts,. However, the folio-wing general informa
tion may be of interest to you. There, is nothing in section 7(b)(2) or 
any other section of the act \vhich'prevents an employer and the certi
fied collective bargaining representatives of his employees from agree
ing, after collective bargaining, on a new bona fide regular rate which 
is-* not designed tô  evade^ the provisions of section. 7 of the act, and. 
from entering into a cojatr act which guarantees the employees an annual, 
wage equal to 2080 times, the newly agreed bona fide regular rate. 

I trust that this vdll prove of some -help to; you, 

• r t.i- . •: ,, • Very t r u l y yours , . 

y. -. r i ''• 

• 

I 

# 

WM, R. McCOliB 
Deputy Adminis t ra to r 
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Mr. John J. Riley, Secretary 
iJiLcrican Bottlers of Carbonated Beverages 
1128 Sixteenth Street, N. W. 
Washington 6, D« C» 

'' ''"' *'••''' 
Dear Mr. Riley; . ', 

21AC 102.1^0 
" 102.1211 

2L;C 405 

SOL: AGI7: IMG ' 

August 31, 1945 

1 find that I have not yet given you a full reply to your let
ter in which you refor to the denial of a writ of certiorari by tho Su
premo Court in ITa1ling v. Goldblatt Brothers. I deeply rogrot that tho 
reply to your letter has boon so" long delayed. 

You state that as you understand the effect of that action "it 
is decided that when materials from outside the state arc deposited on 
the platform or v/arehouse floor of the receiver, not to go in intorstato 
commerce in any form from that point on, an employee checking, handling 
or storing such materials after they havo boon so doposited is not undor 
tho Fair Labor Standards Act." As you may perhaps knov/, the Supremo 
Court has made it clear on several occasions that the denial of certio
rari doos not necessarily represent approval of the Circuit Court's do
cision (sec U» S. V. Carver, 260 D. S» 482; Atlantic Coast Lino Ry« Co. 
^* ^ ^ ^ ' ^^^ U, S» 401, 403). Your question therefore rolates to the ef
fect of tho Circuit Court's docision. 

As I understand the portion of the Circuit Court's decision in 
the Goldblatt case, 128 F«(2d) 77B, in which you appear to bo interested, 
it holds only that tho interstate transportation of goods, received from 
out of the Stato for subsequent intrastato uso, ends v/hon tho goods arc 
unloaded and deposited on tho unloading platform or v/arohouso floor. 
Whether or not this ruling is correct under the facts before the Court, 
I do not think it can be regarded as fixing the precise point -'.vhcro in
terstate commorco ends. In casos arising -under other statutes, inter
state commeroe has boon hold to begin beforo interstate transportation 
has commencod and to ond after such transportation has ceased* Sco for 
example Lcmke v. Farmers Grain Co,, 258 U, S. 50; Local 167 v. U.S, 219 
U« S. 293; and Cur rin v. Vrallaco, 306 U.S, 1^ 

In '.Tailing v. Jacksonvillo Paper Co., 317 U,S» 564 and McLeod 
V. Throkleld,519 U»S, 491 the Supremo Court stated that under the Fair 
Labor Standards Act interstate commorce embraces not only the interstate 
movement but also activities so closely related to it as to be in prac
tice and legal contemplation a part of it. Examples of activities v/hich 
v/ore considorod in the J.acksonville case to be interstato commorco aro 
ordering, unloading, checking and other activities connected v/ith tho 
receipt of goods from v/ithout the sto.tG, In Cudahy v, Bazanos, 15 S. (2d) 
720, (Sup,Ct,Ala.) the following activities woro alijo regarded as inter
state commerce: checking goods roceivod from out of the state against 
the invoice, naking, in connection v/ith interstate shipments, reports of 
missing or damaged goods, and entering the articles received in inter
state commorce in the stock book. 

Under decisions of tho Supreme Court, the principlo has beon 
firmly established that interstate transportation does not necessarily 
end v/ith delivery by tho carrier but, as demonstrated in the Jacksonville 

i 
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Papbr Company case, 1317 U#S. 564, interstate transportation continues 
until the goods roach the destination intended for thom by the importer. 
Although the question as to the point wbcre intorstato commerce ends is 
one whose answer nocossarily depends on the fact^ of the particular case, 
I believe it can be said that normally, tho destination intended for 
goods received for storage and subsequont distribution in intrasta.te comr 
morco would not be the first place at which goods arc set after unload
ing but-v/Quld be the place, such as shelves or storage, bins, v/he?»6 thoy 
are hold for future distribution. This is truo oven though there may be 
somo delay in moving the.goods to the shelves or storage bins. In the 
Jacksonville case, the "Supreme Court "said" at page .568 that "A tempdrary 
pause in their transit does not moan that thoy are no longer *in com
merce' v/ithin the moaning of the act* *** if the halt in the movement of 
the goods is a convcrdent intormcdiatG step in the process of getting 
thom to their final dostinations, they remain 'in commerce' until they 
roach thoso points,"" Moroover, it is my opinion that tho checking of 
out-of-state goods on tho unloading platform and tho romoval of tho goods 
from the platform, into tho interior of,tho v/arehouso arc usually so im
mediately and closely connected with thoir receipt and unloading, the 
employees engaged in such activities, including the storing of tho goods 
on the shelves or bins, are engagpd in ipterstate' ccmmerce v/ithin'the 
coverage of the act. • „ ... ,,; ^ • - * 

i/i 
Very truly yours. 

\M-

' . A 

'. P , 

• ' • , : -

;^pp. 

r, L, B.fotcalfG Wrdling 
,r Adminis t ra to r ..̂ , ' • 

• • • . . • ^ ' : .. • 

WP 

% 

I 
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WASHINGTON 2 5 / D * . C< 

Colonel Ralph F . Gow 
D i r e c t o r , I n d u s t r i a l Personnel Div is ion 
General S t a f f Corps 
War Department ' •, ^^..v ' ;- ' 
Washington 25, D. C» 

Dear Colonel Gow* , " ; 

21BB 302.450 
BF 303.33 
BI 302.3^0 .• . 

SOLsSSB:HD 

September .19, 1945 

This is in reply to your letter acknov/ledging my letter and re
questing notice of any further determinations of the Divisions v/ith res
pect to the setting of standards for company leave plans which will not 
be inconsistant v/ith employment on a "saltiry basis" vdthin the meaning 
of Regulations, Part 541, as interpreted in Release A-9. ^ 

The Divisions have recently taken the position that if a company 
leave plan for executive,.administrative or professional employees per
mits such employees not less than 21 days annual'leave per year v/ith no 
unreasonable limitations as to the purposes for which such leave may be 
used, a deduction from salary for absence in excess of that allov/ed under 
the plan would be considered a disciplinary deduction for an unreasonable 
absence and, in accordance with Release A-9, would not, of itself, defeat 
the exemption. If, on the other hand, the company's leave plans for such 
employees are limited to a total of 21 days a year and contain restric
tions: on the purposes for which the 21 days of leave may be usod, it is 
our viev/ that such plans should allow the employee at least 7 days' sick 
Leave,-7 days' annual leave and 7 days' leave for personal or miscella
neous needs. 

It should be noted, hô f/ever, that the existence of a leave plan 
containing the above provisions is not to be construed as foreclosing 
the possibility of an employer's making deductions for other disciplinary 
reasons in the salary of an othenvise exempt employee vdthout causing a 
loss of the exemption. In such cases, of course, the Divisions will 
carefully scrutinize disciplinary deductions for the purpose of doter
mining whether the deductions are consistent with compensation on a 
"salary basis" as explained in Release A-9» 

• '' -̂  " Vehy truly yours, - ' » 

\ m . R. McC0I;5B 
Deputy/ Administrator 

- 51 - (03910) 



Washington 25, D. G. 23CE 205.631 
.639 6 

Rufus G. Poole, Esquire . . . ' 
National Press Building •'/••-'\ . .; • ':...••'.. • ''soLt JFS: SD 
Washington 4, D. C. 

October 25, 1945 

Dear 'Mr. Poole: 

This i s in regard to your l e t t e r of Septeiaber 28, 1945, inquir
ing as to the appl icat ion of sect ion 7(b)( 3) of the Fair Labor Standards 
Act of 193f̂  to the processing of sweet potat oes into' s tarch by the United 
S:tates Sugnr Corporation. You s ta te "that th,3 sweet potatoes are received 
a t the plant as soon as possible af ter beinc. removed from the ground 
and are w/ished, cut up, .-"ground, heated by ote am'aiid passed through a-
centr ifugal screen which separates the pulp f.rom the s tarch. The starch 
i s then passed into a dryer and thence by com'feyor into an immediately 
adjoinin-g packaging room. You s ta te tha t the snt i ro operation i s con
tinuous and uninterrupted, and tha t the estima\;ed dlapi^sd time from the 
washing to packaging w i l l be less than 24 hours 4 Tho pulp i s then load
ed and trucked away to be used as ca t t l e feed. u* ' ' 

As you point out , the Administrator has .'found tha t effective 
August 24, 1940, "The ^ i r s t processing and cannia? of perishable o r ' s ea -
sonal fresh f ru i t s and "T-e^etables i s a br.anch of IVn industry and of a ' 
seasonal nature within th,e meaning of soction 7(by(3)" ©f thb Act and Re
gula t ions , Part 526, The phrase " f i r s t processing of ***'perishable or 
seasonal fresh *** vegetables" a,s used in the A'dmin I s t r a t o r ' s finding' 
means the f i r s t change in the fonii of such vogetabl^ s from'their raw and 
natural s t a t o . After fche f i r s t change from tho rav/^^nd natural s t a t e has 
occurrod, as by cut t ing or other processing, subseque(.Iit operations are 
regarded as being inoiudod in " f i r s t processing,'*' onl^^ when a l l the oper
at ions are porformod as part of a singlo continuous p-i^ocoss, thrdughout 
which the vegetables remain per ishable . The f i r s t oper.*ition in the pro
cess must in such caise be porformed on tho vegetables-in t h e i r raw-and 
natura l s t a to , and a bre^k in the cPntinuity of the* pracc*3S, ais by an 
in te rva l of time loriger than necessary to prepare the vegt^table for the 
next operation, teriainates' the f i r s t processing. 

• "•'.-''. 

I f the wasldng and cutt ing are performed on sv/cot par'tatoGS m 
the i r raw and aatu*-al s t a t e , ' a n d i f the subsequent grinding, heating by ^ 
steam, centr ifugal separation, drying and packaging, aro a.11 performed 
as part of a s ingle continuous process, such operations would Oons t i tu to 
" f i r s t processing'"' of perishable or seasonal fresh vegetables w.ithin tho 
meaning of the Adnin is t ra tor ' s f inding. 

Very truly yours. 

ITM, R. McCOl© 
Deputy Administrator 

. ., •..:•.•':. .L ' 
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