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Date Page From To 

?/28A 5 1-3 Donald M. Murtha James 
^ (ERG) 

Miller 

S/29/5 4:-. 5 Donald M, Murtha 
(LG) 

Amzy B. Steed 

6-8 William S, Tyson 
(JFS) 

Donald M. Murtha 

M^E Donald M, Murtha 
(ERG) 

E a r l S t r e e t 

- 1 -

Subjeot 

Yfest Cen t ra l Cooperat iTes, 
I n c . , Benson, Minnesota . 
App l i ca t i on of 13(-b)(l) 
exemption t o employees 
of coopera t ive t r u c k i n g 
a s s o c i a t i o n . 

23 C3 203 .1 
23 CB 401 
21 AG 101,2 

101.40 
102.10 
201 

E, I . Du Pont deHemours 
& Co . , Baton Rouge, 
Lou i s i ana . Lunch per iod 
dur ing -which employees 
are on c a l l c o n s t i t u t e s 
compensable working t i m e , 

25 BE 202,0 
25 BB 202,1 

The Union Paper ca T-wine 
C omp any. Appli c a t i on 
of 13(b) (1 ) exemption t o 
t r u c k d r i v e r s hau l ing 
loads only p a r t of vrhich 
c o n s i s t of goods treaas-
por ted i n i n t e r s t a t e 
commerce. 

23 C3 203.1 
23 CB 401 

"Product ive f ac to ry 
•workers" as used i n 
s p e c i a l l e a r n e r c e r t i f i 
c a t e s and r e g u l a t i o n s do 
no t inolude home -workers, 

24 BA 501 
24 BB 701 (03322) 



PbbS 10-11 

From 

Doneild M. 
(HJE) 

To 

Murtha Dorothy M, Yfilliams 

5/3/45 12-13 Donald M, 
(ERG) 

Murtha J e t e r S, Ray 

5/7/45 14 Vifilliam S, Tyson George A. Do-wning 
(AGW) 

5/9/45 15-lS 'Virilliam S, Tyson Ernes t N, Votaw 
(HCN) 

Subject 

Southern Ca l i fo rn i a 
Edison Co., Los Ange--
C a l i f o r n i a . Bffeot of 
deduct ions from s a l a r i e s 
of employees of a pub
l i c u t i l i t y companj'- on 
saleiry requirement under 
Regs . , P a r t 541 . 
21 BF 303,32 -
21 BB 302,42 
21 BI 302.32 

\ 
Delaware Powdai - Company 
Hazard, Kentucl y , * 
Appl ica t ion of 13(b)(1) 
exemption t o tx 'uck 
d r i v e r s employeM by firm 
engaged in-v\dio].0saie 
d i s t r i b u t i o n oi' explo
s ive m a t e r i a l s , 

21 AC 205,23 
21 AC 205.10 
21 AC 404.1 
21 AC 205.27 
21 CB 203.21 
23 CB 205.1 

S t a t u s of res-fctutioc 
and liquidateddamages 
as t axab le inojme to 
employee and dfiuctible 
expense to empbyer un
der I n t e r n a l Rf'-enue 
Code. i 

27 CC 303.981 
27 F 201.laj 
PC 603,6 
PG 700 

L e t t e r from D^ker, 
Biddle & Reatljei 
Sharp & Dohmeinc. 
F i c t i t i o u s dai o-\rer-
time payments s t be 
inc luded in ccuting 
the r e g u l a r rj of pav. 

26 CD 402.53 
26 GE 101 
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Date 

5 / 2 5 / 4 5 

Page FroBi To SubjeJct t.'-

17 -19 W i l l i a m S . Tyson Donald M. .Mur tha Leaox Shoe Compa^sf>j. 
( J F S : EG) 

r 
sw

i t 

••'tismhiiu 

'#I4T w^ . 

F r e - a p o r t , M a i n e . R e a s o n -
a b l e c . c o s t of t r a n s p o r t a t i o n 
pro 'v ided by company i n 
c l u d e d i n r e g u l a r r a t e -when 

; t r a n s p o r t a t i o n p r i m a r i l y 
f o r b e n e f i t o f employees 

v"ifup^S. ^ . '.. , 'V ' J - i i J and t r a v e l t ime d o e s n o t 
, • • ' . ; », '>j .T'i'-jio-'' - '; c o n s t i t u t e h o u r s vrorked. 

•̂̂  h'f'x^ :} Wr> 27-'CC 3 0 3 . 9 9 5 
:v - ^ 7 cc 4 0 1 , 1 

5/28/45 2 0 - 2 1 W i l l i a m S, Tyson Donald M. M u r t h a y t o m s t o o k Canning Company 
.̂ ,*4f (7«ST) / ^ E a s t Pembroke , Neiv-York. 

. * *«t l * !?*- . * i 

fci'tiVi.O'.',' 

^ *S*T' 

Effect of failure to pay 
.lJi3.l>4.iSi2̂ S\,overtime compensation for 
'-i' hours in excess of 12 a 

dav or 56 a week under 
7(b)(3). 
23 CD 401 i'i««»se,lii y i • ^ i v 

6 / 8 / 4 5 2 2 - 2 4 v a i l i a m S , Tyson Donald M, M u r t h a 
(EG) 

ii- -44'̂ '•* 

Date 

5 / 8 / 4 5 

i I y.jtsfku 
ly . T - | a i { , « o 

' • 'y-iytMi' 

4>> 

PagO' 

25-26 

'lAA^i. y . j i . . 

• ,. ) . ' . S i 
\ K % - K ^ ;;«.•«-

, • y:iey,ts 

To '^^ 

.a ^ ' 

Ai,r-.:ih 'typ&t 
LETTERS 

O t i s E l e v a t o r Company 
New York , New Y o r k . 
Payment f o r h o u r s of t r a v e l 
o u t s i d e r e g u l a r vrorking 
h o u r s . T r a v e l d u r i n g 
r e g u l a r w o r k i n g h o u r s . 
U n r e a s o n a b l y d i s p r o p o r t i o n 
a t e t e s t l i m i t e d t o normal 
t a r ave l a r e a . 

25 BD 3 0 3 . 1 2 0 
. 1 2 1 

•••m\. . . . . A ^ . 

S u b j e c t 

IJir. Yif. A. G a l l a h a n E f f e c t of d e d u c t i o n s f o r a b s e n c e s 
A o t i n g Depu-fcy A d m i n i s t r a t o r due t o i l l n e s s where company 

|.£.r. 

3 / 2 9 / 4 5 27 -28 

I 

T r e a s u r y D e p a r t m e n t 
W a s h i n g t o n 2 5 , D. C, 

(SSB) a*4iii: 
•'<,i •!|j,vo,trf!t., <!s %arifK,'i .'„). 

#*'4 

Mr, J, T. Kiser 
Assistant Vice Prosidont 
Houston National Bank 
Houston, Texas 

(HJE) ; •,:,.,,: 

o p e r a t e s a s i c k - l e a v e p l a n on 
exempt s t a t u s of e x e c u t i v e , a d 
m i n i s t r a t i v e and p r o f e s s i o n a l 
e m p l o y e e s . 
21 BB 302.431 
21 BF 303.33 
21 BI 302.330 

Applicability of administrative 
exemption to bank tollers. 
21 BB 303.1 
21 BB 302.3 • 

-'.'tlt-# 
(03322) 



Date Pago To 

4 / I 8 / 4 5 29-30--Mr. Charles G. Atwell 
P r e s i d e n t - T r e a s u r e r 

. ' _ b Atwel l , Vogel & S t e r l i n g , I n c . 
' , 6 0 John S t r e o t 

Now York, Now York 
(HJE) 

4 /27 /45 31-32 Louis Liober , J r . , Esquiro 
Douglas A i r c r a f t Co , , I n c . 

'y.i&<ii,. Santa Monica, C a l i f o r n i a 
.:,fo?. •• (AGW) 

'it.-; --voci-e-^o '̂ ••'•iT'̂ yi 'i.. .'-.itf' C t C S ' 

4/30 /45 33-34 Mr, E , F , Kendall 
Sooony-Vacuum Oil Company 
T/lihite Eagle D iv i s ion 

• •* 925 Grand Avenue 
' ipy - Kansas Ci ty 13 , Missouri 

(EG) 

Colonel Ralph F . Gow 
General S ta f f Corps 
D i r e c t o r , I n d u s t r i a l Personnel 

D iv i s ion 
Headquar te r s , Army Service 

Forces 
.^ '*i l ) Washington, D. C. 

(SSB) 

5 / I8 /45 35-36 

::$. .•$mm-'£V 

5 / I 8 / 4 5 37-39 Joseph F» Minutolo , Esqui re 
140 Tfest 42nd S t r e e t 
NeviT York, New York 

( S S B : R B ) 

Subject 

A p p l i c a b i l i t y of a d m i n i s t r a t i 
exemption t o f i o l d employoes 
c l a s s i f i e d as a u d i t o r s , i n 
spec to r s and e n g i n e e r s . 

21 BB 302.3 
21 BB 303.3 

Doductions f o r meals vdiich vary 
i n exact p rogo r t i on t o number 
of hours -worked and not i n 
accordance with reasonable cos 
of meals not p e r m i s s i b l e . 

27 CC 301 
27 CC 401.0 s ' 

y 

% 

&-
. _ • . , . . . - « < * » • 

. yy-

iim'^bPi.' 

* ' • • 

• • - . - - • 

i,Pi.i:fP. .. .. . , 
iLiiBesftsHr.*^ , 

21 BJ 301.2 
21 BJ 302.3 
21 BJ 502 
21 BJ 503 
21 BJ 303.3 

TOxether " l a y - o v e r " hours causod 
by breakdo-wn of t r a n s p o r t a t i o n 
f a o i l i t i e s c o n s t i t u t e hours 
worked. 

25 BB 204.24- : , 
25 BB 204.34 ' > ' 

. i . '.-.ty. Si:4^--*iS,,.-^ ' • 

C r i t e r i a i n r e s p e o t t o s i c k -
leave p lan? for execu t ive , 
a d m i n i s t r a t i v e and p ro fe s s iona l 
employees which -would s a t i s f y 
roquirements of Regu la t i ons , ^ 
P a r t 541 , 

21 BB 302,431 , . f-
21 BF 303.33 i P -:.. P 
21 BI 302,330 '* = > ; t 

Appl ica t ion of 13(a ) (2 ) exomp
t i o n t o r e t a i l s t o r e operated 
as separa te e s t ab l i shmen t from 
f a o t o r y . 

" " ' " ••' ''r&iir',.. 

5 /31/45 40-41• 

- ,AX ' i iU I' J 

Miss Leonora Decuers ' 
National Shrimp Canners Assn, 
Hibernia Bank Building 
New Orleans 12, La, 

]t̂ .. (JDC:HCN) -

'X6< 'y^ . i :Mmyi<0 . 

Scope of se Elf ood and f i s h e r i e s 
exemption provided by 1 3 ( a ) ( 5 ) . 

21 BG 101.0 

'T 

s-
i ia^ 
at^P 
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* - • * ' 
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'Sfc I 

/ • ^ 

I 
- iv -

(03322) 
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t m^r • . „23 CB. 203.1 
'23 CB 4 0 1 . 

;, . . , .^ .,,., - / • ,•• , 21 AC 101.2 
" ' • 'Pi^: •' '• . •• • ". . . . - , , •• IA 1 0 1 . 4 0 

•'••,;. - •• / ;4?Jfa^>s ;i-(0on. &epvi|yfe &if;• ' y & ^ - ' f ^ ^ f i ^ ^ i ĝ -̂  102,10 
' •• " . . : •• v 201 , 

James M. Mi l l e r •.% hcbuL.-i,':^ ; ' : :-or:, ^? i|^.::;^^q;js^v i;̂ :? *' * • 
Regional At torney •;-/v.'jo,. :•.:.;> .:v £- .''.fvfrt.r-u'T -ri *igti;^«f-vJr . ^ .-
Minneapol i s , Minnesota "••' •'•'''' ••i •^'v!:'ltii:' ':i£I£JL2^ S0L:ERG:SS 

• • ' 

Donald M. Murtha • _ ''•yp'P-b'y'^ - iP^ii^''^ February 28, 1945 
Chief, Vifage-Hour Sec t ion 

^?5';J,a 
i 

.-.. 

' A r 

-î '-r 
-/ rii. 
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•:.n 

^riP. 
i i - r h ^ 
''r^^fil! 
i • • i ^ ^ A > 

y^iiM 

Tfest Cent ra l Coopera t ives , I n c . 
15th S t r e e t & Utah Avenue 
Benson, Minnesota , 'iiyi-i 
F i l e : 22-2346 ->̂ rfI: :-t v- ;h;.,c' 

Reference i s made t o your memorand'um dated January 10, 1945, 
i n which you r e q u e s t an opinion r e s p e c t i n g the a p p l i c a t i o n of the s e c t i o n 
13(b)(1) exemption t o t h e sub jec t f i r m ' s a c t i v i t i e s . 

You s t a t e the the company i s a cooperat ive t ruck ing a s s o c i a t i o n 
engaged p r i m a r i l y i n t r a n s p o r t i n g b u t t e r and supp l ies f o r coopera t ive 
c r e a m e r i e s . The b u t t e r i s hauled from Benson and othor po in t s i n Minnesota 
t o the Twin C i t i e s by the s u b j e c t ' s d r i v e r s ; supp l i e s for the creameries 
are hauled on tho r e t u r n t r i p . You s t a t o fu r tho r t h a t the f a c t s wi th r e 
spect t o such b u t t e r - h a u l i n g are verj)- s i m i l a r to those found i n tho case 
of Dallum v . Farmers Cooporativo Trucking Assn . , 46 F.Supp. 785 (1942) , 
That i s , the b u t t e r i s hauled f.rom producer s ' e s t ab l i shmen t s t o the Tvdn 
C i t i e s where i t i s c u t , p r i n t e d and -wrapped. At the time the b u t t e r i s 
t r a n s p o r t e d by the sub jec t f i rm, n e i t h e r the producers nor the hau le r 
know i t s d e s t i n a t i o n al though i t appesirs t h a t a f t e r the completion of the 
c u t t i n g , p r i n t i n g and -wrapping a vory s u b s t a n t i a l p a r t of the product i s 
subseouent ly shipped across S t a t e l i n e s , 

.: y , i •'••• •'': . ' ^ ^ r . . I- . - . y . , y ^ i ' •- •= 

Vfe agree -with your view t h a t while the haul ing in ques t ion con
s t i t u t e s a process or occupation necessary t o the product ion of goods fo r 
i n t e r s t a t e commerce w i t h i n the meaning of the Fa i r Labor Standards Act 
(Armour & Co, v, Wantock, 7 Vifage Hour Ropt. 1163; Ife s t e r n Union Telegraph Co.v. 
Lenroot , 8 nage Hour Rept . 58; Cal lus v . 10 Eas t 40th S t r e o t B ldg . , 7 Vifago 
Hour Ropt . 1208), i t does not c o n s t i t u t e i n t e r s t a t e t r a n s p o r t a t i o n under 
the Motor C a r r i e r Act and hence, i s not hau l ing sub jec t t o the s e c t i o n 
13(b)(1) exemption, Yfalling v . "yillaume Box & Lumber Co. , 6 Yfego Hour Ropt, 
544; Yfalling v . Comet C a r r i e r s , 7 Yiage Hour Ropt. 1057; snd "Yalling v , 
Rockton & Rion R,R,, 54 F,Supp, 342, affirmed per curiam, 8 Wage Hour Ropt . 
12. Soo, a l s o . Legal F ie ld L e t t o r No, 96, page 18, 

In tho liYestern Union Telegraph Co, c a s e , the Supreme Court , r e 
f e r r i n g t o the term "produced" as def ined in s e c t i o n 3 ( j ) , s t a t e d ; 

..,t; 

'St> 

Yife are c l ea r t h a t "handled" or "worked on" inc ludes _̂ .„,. ,, . 
every kind of i n c i d e n t i a l opora t ion p repa ra to ry to ' _ ,. -.t^'l 
p u t t i n g goods i n t o t h e stream of commerce. 

- 1 - (03322) 



Memorandum to James M. Miller Page 2 

ffsf ' .i'T- l i 

. '. 
Aijd in the Wantock case, the Supreme Court stated: 

•.<„*''.'*T' 

-̂ ..̂ -̂' ••-i 

l'?^f 

; * < . 

* * * an occupation is not to be excluded; from the Act ' ;i.-?;*;t.jT> 
merely because it contributes to economy or to con-

^ tinuity of production rather than to volume of p r o - ,j,».;-jii.,„„-,ĵ;,ji;'.'•. 
duction. 

.^Underscoring supplied_^ ••', ;<2":' !i::S»'f*'Y. 

You state further that sometimes the loads hauled by the sub
ject firm to the Twin Cities also contain a nxjmber of tubs of butter 
which have a known out-of-State destination—a definite consignee. 
These tubs travel on to other States as they are, without further pro
cessing, printing, etc. Y/ith respect to such carriage you raise the 
folio-wing questions: 

Yfliere only part of a truck load of butter consists 
of tubs mo-ving in interstate transportation, -will*' 
the time spent by the driver in transporting that 
load Gons.titute "interstate transportation" so as 
to make the 13(b)(1) exemption applicable? 

and ••'h'.ii^ ii—*' • • • . . - : ' i | 

'ii^^'tvi n 

y-s%sy' 

n -r^^ti 

• ' '~ '< l ' i - i 

a : 

9.ii 
-.r i r 

•rf' 

Is there a point at which we must take the position ._ .,, 
that the production of goods mo^ving in interstate â,.* n^iJi 
transportation on the particular truck is so small 
in. comparison -with the remainder of the load that 
the 13(b)(1) exemption would n#t apply? E.g., -would 
that point be reached if but one tub out of 150 tubs 
of, b.;itter wa,s moving in "interstate transportation"? ., ,,, 

,r-.'r,':. .... i ...•-.•. ._... ' . . 1 . .,'.... ......:> -'> -i-n...̂ -.-T ••:• •-..:•» >;' - . -y •*• ','ri ^ t s x i -
We have, in the past, had occasion to consult -ivith the Inter-;, 

state Commerce Commission -with res^ject to the problem raised in your 
memorandum. The Commission has adopted the follovdng position: Yilhere 
it is knovm that 100 percent of the goods being hauled have extrastate 
destination, the Commission -vdll assert jurisdiction. In situa-cions 
yrhere an unsegregated part of a mass of goods is destined for another 
State, but it is kno-wn that other parts of the. goods vdll be pro- ; 
cessed or disposed of locally and it is not possible to predict that 
any given load of the goods vdll contain some which will leave the S-i.ate, 
the Commission -will not assert jurisdiction over employees hauling buch 
goods. If, however, it is knovm that some portion of a particular load;; 
-will leave the State, whether this is an, i<ientifiable portion of the 
load or not, the Commission vdll viev/ a trip vdth such, a load as an inter
state trip and assert jurisdiction over the hauling. ,, . . ,,,,, 

Consequently, it is our opinion that v/here a truckload of but
ter contains one or more tubs moving in interstate commerce (viz, hav
ing a known out-of-State destination), the driving of such a load con
stitutes exem.pt work under section 13(b)(1), assuming, of course, that 
such "interstate" tubs of butter vrere not made part of the load as an 
artifice for the purpose of evading the provisions of section 7 of the 

m 
" • * , - % ' 

-̂ ,̂ !̂  i^.;t0' • (03322) 
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Memorandum to James M. Miller • Page 3 

Fair Labor Standards Act. ', ^̂m̂-- • • 
..iRSsŝ .$%iMk . i ^ i ^ n ^ ^ ^ ^ S ^ 

Your last question concerns itself mth a movement of butter 
from Benson, Minnesota to the Tv-dn Cities, the load consisting of (a) 
butter consigned to T^^n Cities establishments for cutting, printing 
and v/rapping and (b) set-aside butter. You state that under various 
Governmental orders, producers have been required to set aside certain-
percentages of the butter in storage during certain periods of time. 
Various firms in the Tvdn Cities act as agents for the Federal Government 
receiving the set-aside butter and holding it in stor-age subject to Gov
ernment order. This storage may, in some cases, be a matter of days or 
v/eeks or even months. You state, further, that at the time such set-aside 
butter is transported from producers in and around Benson, Minnesota to 

: the Government agents in the T-vdn Cities, it is not consigned to any out-
of State consignees. In fact, neither the producers nor the haulers know 

l> where the particular set-aside butter will be sent, although they have 
reason to believe that the Government will require the agent to ship most 
of it to other States. >> i'i* •»5?*pj>a«*.f*'IH^.'-» iA ' i -y r . : •-

•-••,•». » Under the above facts, you inquire whether "set-aside butter" 
•»• is to be considered as mo-ping in interstate transportation when it is 
transported by the subject firm from Benson, Minnesota, to the establish
ment of the Twin Cities Government agent. 

For the reasons previously advanced in this memorandum, we agree 
vdth your conclusion that the answer to the above question is "no." In 
our opinion, the facts as you have detailed them do not establish that-
"practical continuity of movement" v/hich the Supreme Court, in the 
Jacksonville case, stated to be necessary to establish an engagement in 
interstate coramerce. See, again, in -this connection. Legal Field Letter 
No. 95, page 18. 

t..tn . J -4.5.̂ ;»' s-̂  i ,if£ '4. P y *•"• rtv.̂ .. !"> "̂ '̂i 'i „ d ^ - > t ' <- ^ h -» 

. ^ •t t f i f t fy tutttit •ij3«8r'* it A r -Aj - r i t iW i t i m ' ' < ^. t ,««* 9 $ ^ 

4. - w * 2 -« Î« b i C r y t i m r } r - x J ^A L ( , C y y ^ -.v^C. ^ " ^ ^ 

4f'f$ "> "- - - - P ' l b f r - x i . y Af >iCirjt 1. rt .W ,ioi-Sj>-l fit 

•%Slti JP - - J j ' - ^ ai» '-t i .0 . . . 1 '' \ ^ I. niiV*' 
t x - - ^ ' -, iy .. y. S i i o v T-i- 'yt^ "i . ^ " J •v ; n ., o r ; c « : t • . i 

. . ~ : s^ ' f> Al ,y .. ^ % -̂  , } . ' i.#.'(if c i l p i a . nx as 
4.<.x•«:̂ •erti - .i ^ , .» > n ^ •'cj. i*" -<i"ow o;; , ' t i ' feu'Il*'.'? ^̂ -̂ --y M e < . . i ' i ' , T J J J ^ I . 

i ' bci-jir . , •. r„ ^ A^oi^my --ir.-*- ^ i i m •'f* - > ' *v.ri 

A . a t ^.l, . fCo i, V t t «' «J a - -f 
--rr 

. , !j» y . r ' , . / . ;? . /> ,J0 "v.* "^/ I 
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25 BB 202.1 

• "̂  " • " I ^ 25 BB 202.0 
f' 

Amzy B. Steed ' ';£ 
Regional A t tomey .. ' • • ^̂ ^̂ ^ Q^'-,-* 

Birmingham, Alabama '" SOL:LG:MIS 

'Donald M. Murtha -;..r. ,v, ;-,•: ' ••• - {i$.:.i ..March 29, 1945 
Chief, Yfage-Hour Sec t ion . (;.-,, î.- .. i'X „> i. • 

.'̂  , -J253 •fiuiar^^r^f . y ) I ' ' ;.' ' ' -'" 
- 'E. I . Du Pont deNemours & Company , . -. =„i..'.»..': i ; '̂ .-%f '•: X 

Baton Rouge, Louis iana . . . . . ' . . z l ';;,:'•-.'v.' A,-,̂  ••• , ' , 

•« . • 
- i : ; ^ n ^ > ; r G -^ . .- : . ; . • - •>J i - . i . - - ; ^ . ^ -1-. 

We refer to your memorandum of March 8, 1945, requesting our 
opinion as to whether time spent during cer ta in described "lunch periods" 

^̂  should be regarded as hours worked under the Fair Labor Standards Act. 

I t appears tha t the subject company provides a 30-minute period 
--{each day to enable i t s employees to have lunch. The employees are r e 

lieved from t h e i r work and allowed to leave the place where t he i r work i s 
being performed in order tha t they may go to another part of the plant to 
ea t t he i r lunch. They are, however, forbidden to lea-re the p lant , Yfhy 
they are forbidden to leave the plant does not appear. I t i s noted, how-

eg.ever, tha t at times employees are called back to work during t he i r scheduled 
30-minute period. You s ta te tha t i t may be presumed tha t the company, r e 
a l iz ing tha t i t may be necessary to ca l l them baok to work during the "lunch 

sMti*-period," has imposed the r e s t r i c t i o n against leaving the plant s i t e to as
sure the presence of the employees in case they are needed. The frequency 
of such call-backs does not appear, Yifhen the employees are called back to 
work, they are furnished with 30 fu l l minutes l a t e r during the day within 
which to e a t . I t i s assumed tha t during such subsequent periods, they are 

=. s t i l l forbidden to leave the plant and are s t i l l subject to be called back 
to v/ork before the fu l l period has passed, , ^^^ 

Yfe agree -with your opinion tha t under the foregoing circumstances 
the lunch period in question i s compensable time under the Act, unless i t 
i s usually uninterrupted, in whioh case i t would not be considered hours 
worked by the Di-vision, (See our Supreme Court br ief in the Skidmore v. 
Swfi tCo, case, page 13.) I t i s the posi t ion of the Di'vision tha t a bona 
fide l\inch period, when the employee i s rel ieved of a l l duties for the 
purpose of ea t ing , which lunch period occurs at a regularly recurring 
period of the day, i s not to be regarded as hours worked under the Fair 
Labor Standards Act ( in te rpre ta t ive Bullet in No. 13, paragraph 2) , In 
our opinion, hoxvever, employees have not been relieved of a l l duties with
in the meaning of t h i s rule where they remain subject to ca l l during the 
lunch period and are called back to work whenever needed, as in the ins tant 
case. Being on c a l l , the employees would seem to bo under the control of 
t he i r employer during the en t i re lunch period, Cf, Walling v, Dunbar 
Transfer & Storage, 6 Wage Hour Rept. 476 (Yil.D.Tonn. 1943), where truck 
dr ivers and helpers were hold en t i t l ed to compensation under the Act for 
lunch periods, including lunch periods when they were standing by, on the 
ground tha t they were on duty during such periods, 

•• • . ¥ i - i 
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(, ., ; :/. -^n. 

^ You a l s o p r e s e n t t h e q u e s t i o n w h e t h e r a 3 0 - m i n u t e l u n c h p o r i o d 
i s compensab le work t ime i f t h e employoes a r e r e l i e v e d of a l l d u t i e s and 
a r e n o t s u b j e c t t o c a l l , b u t t h e omployer r e q u i r e s t h a t t h e y r e m a i n a t 

, t h e p l a n t . You s t a t e t h a t t h i s q u e s t i o n i s i n v o l v e d i n a f i l e now p e n d 
i n g i n y o u r o f f i c e . I t i s our o p i n i o n t h a t i f a l u n c h p o r i o d i s a bona 
f i d e l u n c h p e r i o d d u r i n g wh ich t h e employee i s r e l i e v e d of a l l d u t i e s f o r 
t h e p u r p o s e of e a t i n g , s u c h m e a l p e r i o d need n o t b e c o n s i d e r e d t i m e s p e n t 
i n employment m e r e l y b e c a u s e t h e employees a r e n o t f r e e t o lea-ve t h e em-

;; p l o y e r ' s p r e m i s e s . E a t i n g l u n c h i s a p u r e l y p r i v a t e p u r s u i t vrfiich p r e 
sumably would occupy t h e e m p l o y e e s ' t i m e w h e t h e r o r n o t t h e y r e m a i n e d i n 
t h e p l a n t . T h e r e f o r e , i n ou r o p i n i o n t h e mere l a c k o f f reedom t o l e a v e 
t h e p l a n t i s n o t s u f f i c i e n t t o r e n d e r tim© s p e n t i n s u c h e a t i n g compensa
b l e -work t i m e u n d e r t h e A c t , ' , ̂ .r̂ M .L'-'ii^fren '̂ "̂  * 
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Section 13(.b)(l) exemption :x.._,. :M& tU-P' .-̂ î • 
The Union Paper & Twine Company .it̂3:.,t'̂p .3.t-irf P'm.:^ y i . . . % .nqp 

'-' •• ', •fs.;n'/»̂ £j*ŷ ':* -IX •-'•:1̂  .liwMJa .-i-V,i.5 

e;gr '"y- ' April 4, 1945 

This is in regard to your memorandum requesting my comments on a 
problem submitted to you by Regional Attorney Reynard. The problem in
volves the application of section 13(b)(1) to truck drivers hauling loadp 
only part of which consist of goods transportod in interstate commerce. 

Under paragraph 4(b) of Interpretative Bulletin No. 9 the section 
"'13(b)(1) exemption is, as a general rule, considered to apply only to ' 
': employees v/ho spend 50 percent or more of their time during the work
week in activities affecting the safety of operation of motor vehicles 
engaged in transportation in interstate commerce. In my memorandum to 

/ All Regional Attorneys dated February 9, 1944, discussing this rule, it 
I -was stated that whero a driver devotes less than 50 percent of his time 

in a workweek -to exempt dri-ving and the whole remainder of his time to 
noncovered driving or other noncovered work, the section 13(b)(1) exemp
tion v/ould not be defeated by the performance of nonexempt work, no part 
of which is covered. But v/here a dri-\/er devotes less than 50 percent of 
his time in a workwoek to exempt work and some part of the remainder of 
his time to nonexempt but covered driving or other nonexempt but covered 
work, the exemption is considered inapplicable. 

Yifhether a driver is engaged in transportation in interstate com-
,merce depends upon the nature of the trip and not solely upon the char-
,acter of the load. The driving of an empty truck in Interstate commerce 
as a necessary incident to hauling in interstate commerce constitutes 
transportation in interstate commerce. Field Operations B-alletin Vol. 
V I U , No. 2, p, 222, If transportation in interstate commerce takes 
place throughout a particular trip the whole trip constitutes transporta-

•-tion in interstate commerce oven though the driver may have a mixed load, 
a large part of which is not being transported in interstate commerce. 

,. As stated in my memorandum of June 3, 1944, to Regional Attorney 
Votaw, Re: Motor Carrier Employees-Section 13(b)(1), it is a quostion of 
fact in each individual case v/hothor a particular period of driving is a 
single continuous trip in interstate commerce with intermediate stops along 
the -way, in which case the v/holo trip would constitute exempt dri-ving; or 
is a series of -two or more separate trips, in which case only the time 
spent performing the trip or trips invol-vlng transportation in interstato 
commerce would constitute exempt dri-ving, y^ .; ' 

This position as to v/hat constitutes driving v/here the Interstate -
Commerco Commission claims the power to regulate has met -//ith appro-val in 
informal discussions held with representatives of the Commission, However, 
the Oommission takes a very broad viow as to what constitutes a single con
tinuous trip in interstate commerce with intermediate stops along the way, ( 
The fact that a trip involving the carriage of a load of goods, part of 
which aro being transported in interstate commorce, is not made over the 
shortest or most direct interstate route would not, in the opinion of the CoTOr 
mission, nocessCvrily mean that the trip is not a singlo continuous trip in 

"" ^ " (03322) 
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interstate commerce. The position of the Commission is that where a trip 
invol-ving a mixed loaid consisting in part of goods being transported in 
interstate commerce is made as a normal and regular part of a carrier's 
business and there is no element of legal subterfuge to confer jurisdiction 
cn the Commission, the v/hole trip is a single continuous trip in inter
state commerce, even though certain parts of the trip may actually depart 
from the route most appropriate for the interstate movement, YYhether such 
departure is a normal and regular incident of the whole movement or is a 

»_ separate undertaking and ̂ '/hether the interstate hauling has been injected 
'"as a legal subterfuge to claim Interstate Commerce Commission jurisdiction 
must be determined from all of the facts involved. 

Three specific questions are presented by Regional Attorney Reynard; 
•which may be answered on the basis of the above discussiont 

'- ' —1%^ Where a load consists of a number of deliveries, some small part 
of which constitutes transportation of goods in interstate com
merce and the majority of which constitutes local distribution 

Gibin •• ' *• and consumption after the goods have come to rest within the 
j*£' ( state, is the driver's time in hauling this split load to be con

sidered as transporting goods in commerce? 

• 5 2, In the same case stated in No, 1 above, assume that ̂ the goods 
'X*' 'rry^y being transported in coinmerce (from railheads to local consumer) 
•;..;•; J:. are unloaded during the first one-third of the driver's route, 
pi^l^y •* the remaining -tv/o-thirds of the route consisting of local de

livery of goods not being transpcrted in commerce, v/hat part •• 
of -l.ie driver's time is to be considered exempt dri-ving? 

In applying the 13(b)(1) exemption which now requires a considera
tion of the driver's time spent in exempt dri-ving, how should a 
return trip be classified in the case of a driver who hauls a , 
load only a small part of v/hich consists of goods being trans
ported in interstate coramerce? 

In ansv/er to questions 1 and 2, it may be said that where a trip in-
, volves the making of deliveries within a single state from a mixed load 

•JSP- consisting of goods being transported in interstate commerce and goods 
which have come to rest v/ithin the State, or v/hich were never in commerce, 
the whole trip is exempt work since the trip constitutes a single trip 
in v/hich the driver is engaged in transportation in interstate conmerce. 

Whether a-return trip constitutes exempt or nonexempt driving in-
vol-ves the same considerations as those concerned in determining the same 
problem for the outgoing trip. In other v/ords, depending on the facts in
volved as to each trip, both the outgoing and return trips may constitute 
exempt driving or one trip may constitute exempt dritlng and the other 
may constitute nonexempt dri-ving. Of course, v/here the return trip merely 
involves the returning of an e-mp-by truck to the employer's place of busi
ness after the completion of delivery of a load consisting v/holly or in 

j' part of goods being transported in interstate commerce, the round trip 
would constitute a single trip in interstate commerce, 

A further aspect of this general problem is the fact that the sec
tion 13(b)(1) exemption is applicable on a v/orkv/cek basis and depends 

.yp upon the percentage of time an employee spen4s during the workv/eek in *'' 
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performing exempt and nonexempt work. YJhere an inspection is made a year 
.after certain dri-ving has occurred, it is often difficult for inspectors 

.•̂ to determine whether section 13(b)(1) was applicable. 

^. y-'. 
As you know, the general rule that employers claiming exemptions 

'̂ 'under the act have the affirmative burden of proving the exemption, has 
--''•'been applied to the section 13(b)(1) exemption. Hutchinson v. Barry, 
** 50 F.Supp, 292 (D.Mass.); Thornberg v. E. T. 5; Yf.N.C. Motor Transp. Co,, 

157 S.W,(2d) 823 (Temi.)« The courts have held that such burden requires 
an employer to prove that a "substantial" part of the time of an employee 
for whom the exemption is sought was spent during each v/orkweek in per-

,1 

ii ':. 

;o. 

^̂  forming activities directly affecting the safety of operation of motor 
•̂"•'vehicles engaged in transportation in interstate commerce. Yfalling v. 
ttutual Y/holesale Food & Supply Co,, 141 F,(2d) 331 (C.C.A. S j ] Hutchin
son V. Barry, Supra; Potashnick Local Truck System, Inc., v. Archer, 179 

'̂'-' S.W,(2d} 696 (Ark.). 

••-tQf̂ r. jĵ  considering what should be deemed "substantial," under the rule 
enunciated by these courts, for purposes of applying section 13(b)(1) as 

•"^ distinguished frora v/hether the Interstate Commerce Comirdssion may regulate 
qualifications o.nd maximum hours of service, regard must be had to the 
position of the Administrator that the exemption is inapplicable unless 

••• 50 percent or more of an employee's time during a workweek, is devoted to 
>*• activities directly affecting the safety of operation of motor vehicles 

•engaged in transportation in interstate commerce. Hutchinson v, Barry, 
' supra; Anuchick v. Transamerican Freight Lines, Inc., 46 F.Supp. 861 ,' 
(E.D. Mich.). Of course, the exemption is not considered to be defeated 

• ' where less than 50 percent of an employee's time during a workweek is 
devoted to exempt safety work and none of the remaining work is covered 

•''*'•' by the act. Y/here an employee performs exempt and nonexempt covered work 
•' •'" during the same worlcweek and the portion of time spent in each type of 
'̂ • work cannot be definitely ascertained, the exemption v/ould be inapplicable. 

Davis V. Southern California Freight Lines,? Wage Hour Rept. 905 (S.D. 
. • Calif., 1944); Hutchinson v. Barry, supra. Cf. Release A-5. As is ap

parent from the foregoing discussion, this should not be taken to mean 
'̂- that a single trip in hauling a mixed load, consisting in part of goods 

being transported in interstate commerce, is to be viewed as the performance 
of unsegregated exempt and nonexempt v/ork rather than the performance 

»••'• only of exempt work, 
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Regional Attorney .-"•••,'. '-. ' ;, .' 
Dallas, 2, Texas ',,-•, /, • ", ' '. •.•'...' S0L:ERG:CTN 

Donald M. Murtha " " • April 5, 1945 
Chief, Yfege-Hour Section . . . - • • . i; 

Number of Learners Authorized by Special Learner Certificates 

. This v/ill reply to your memorandum dated February 7, 1945, in which 
you inquire v/hether the term "productive factory workers" as used in 
learner certificates includes home v/orkers, , , 

It appears that a recent inspection of the Juvenile Manufacturing 
Company, San Antonio, Texas, an establishment holding learner certifi
cates authorizing the employment at any one time of not more than "ten 
percent of its total number of productive factory workers (not including 
office and sales personnel)," disclosed that the firm had considered as 
"factory workers'' for learner purposes all employees on the pay roll, 
including home workers, excepting only those emplô y'-ees exempt under sec
tion 13(a)(1). Although the language contained in the certificates ex-, 
pressly refers to "factory" workers as the basis for computation of au
thorized learners, you point out that Field Operations Handbook, page L-3, 
defines productive factory workers as consisting of all employees on the 
pay roll, excluding those employees engaged in clerical, salos and pri
marily supervisory capacities. You inquire, consequently, whether home 
workers constitute "productive factorj/ v/orkers" as that term is used both 
in the special certificates and the learner regulations. 

•? • .. • . 

The term "productive factory work; rs" as used both in the certificates 
and in the learner regulations does not, in my opinion, include home workers. 
Learner certificates are issued, as you know, on a plant basis, and the 
fact that both the regulations and the certificates restrict the percentage 
of learners that raay be employed at any one time to a percentage of pro
ductive factory workers^ indicates rather clearly that home workers viere •: 
not intended to be included for purposes of such computation, , --

The exclusionary language in the certificatos, i.e., "(not including 
office and salos personnel)," excludes, of course, only those employees 
who would other\dse be included v/ere it not for such oxclusion. It in
dicates that, exclusive of non-factory employees, all employees in the 
factory are to be counted with the exception of offico and sales person
nel. It does not mean that the only employees on an employer's pay roll 
who are excluded from the count are office and sales personnel. 

• •-i-Tf 
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AIR MIL -•:.:. :y-î '. • • • • . •̂•-'•: '", 

Dorothy M. Y/illiams 
Regional Attorney 
San Francisco, California 

Donald M. Murtha 
Chief, Vifagc-Hour Soction ' ,' 

Interpretation of the Salary Requirement 
of Regulations, Part 541 
Southern California Edison Company -.: ,v 
Los Angeles, California ,- , . . 

•I 

21 BF 303.32 
21 BB 302.42 
;21 BI 302,32 

if;^.i^-sbi<iyP:--

SOL:HJE:BS ' 

April 13, 1945 

«f , ,u, i—! i f r i : i .M-^t i r f i , r . , ; i ..;. .'-j.-Uis. iM'it!'.. . , . ' , : . i y . ..vi ,,X ••..•.••• 

Certain doductions wore inade from the salaries of the 

I > 

omployoos of 
a public utility company, as f pllovys : , 

•i ..•,-•-.) niyny^i.ii-yi ^rrs:A'yi i i ' i i y ' -'):io-.yiy 'ii ' i, •••yi-ya • >• -f '" '1̂ -' '•y-fi^'^'-' 
1, At certain of subj'6ct»s substations and hydro plants, somo 
of which are in remote locations, houses ovmed by the company arc 
a-vailablo to emploj'-eos at a rental of $25 a month. If an employeo ' 
decides to occupy a company-ovraed house and ono is available for 
him, tho rent is deducted from his salary upon his authorization. 
In a fev/ instances it is nocossary, as a practical matter, for 
certain key personnel to occupy corapany-owned houses but in the 
majority of cases the employee may or may not occupy the company-
owned house, as ho chooses. The rentals deducted are reported as 
income by the company on its tax returns. , •.•-.,. » . . !»(».<,.», 

r^ 

•iP^^h-

,y&i,^ 

2. Singlo mon employed at hydro stations occupy dormitory rooms ' 
at a rental of :îl5 per month with en addition flat rate deducted . , 
for meals. Tho living at the dormitories and the taking of raeals '-
there are at the discretion of the employee but in the maj.crity 
of instances, both because of the low rates and because of the 
convenience, tho men do choose tc live in the dormitories. The 
rental and the charge for the meals are deducted from the salaries 
upon authorization of the employee,:--, -..rj • ,-• •--.... .- ''̂^ 

3. A pension plan and group life and disability insurance are 
provided for all company employees v/ho qualify and v/ho choose to 
participate. The company and employees share in the payment of 
premiums. Membership in cither plan is purely voluntary and 
deductions are mado upon receipt of v/rittcn authorization signed by 
tho employeo. 

,'„. , ,..,. , A . . y ..-.AI , = •,. •,• -,•. ,-.i,'r iJf: k - . : . 

Your office has advised subject that tho maicing of the typo of deduc
tion described in (l) and (2), above, if it results in the paymont of less 
than the minimum amount specified in an applicable section of Regulations, 
Part 541, would defeat the exemptions defined in that section. However, 
you stato that deductions for an employee's voluntary contributions tov/ard 
his participation in a pension plan and in c group life and disability in
surance plan arc not for "facilities," as that torm is used in the regula
tions, and do not, therefore, affect the employees' eligibility for exemp
tion. In view of subject's request for a reconsideration of your opinion, 
you have transmitted .it to me for confirmation, » ; 

- 10 -
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Memorandum t o Dorothy M. lYilliams Pa'j-c 2 

) 

I agree v/ith the opinion which your office has cxpross'c'd' to subjoct 
to the effect that tho section 13(a)(1) oxemption for executive, admirds
trative and professional employees, as defined in Rogulations, Part 641, 
would bo defeated v/hcrc doductions for board, lodging, or other facilities 
reduce the compensa-tion paid to a.n employee belov/ the minimum salary ra'to 
prescribed in those definitions. Although, for the purposes of doter
mining compliance v/ith sections 6(a) and 7(a) of tho Act, the roasonablo 
cost of board, lodging, or other facilities furnished to employeos may, 
under section 3(m), be counted as v-ragcs, sections 541.1 to 541.3, in
clusive, of the Rsgulations, Part 541, specifi-oally provide that the 
minimum salary rates rcquirod to be paid for exomption purposoc shall 
be exclusive of such deductions. In view of these specific requirements,, 
it is apparent that it v/as definitely intendod by the Administrator to ,., . 
exclude the cost of board, lodging, or other facilities furnished to a.n 
employee in determining the adequacy of his sr.larj'' under the regulations. 
See Legal Field Letter No. 26, page 22,^ 

Subject contends, hov/cvcr, that the furnishing of the facilities for 
which deductions are made are optional with the employee; that the custom 
of making such charges antedated the regulations; and tha.t your opinion 
v/ould result in so-called "distortions" and discrimination since the pay
ment of extra compensation for overtime -vvould vary bctv;ecn employees per
forming the same work and receiving tho samo compensation, doponding only 
upon whether or not tho particular employee is receiving facilitios, Tho 
short answer is that the omployer can control this situation by paying 
all the salaried employeos in question in cash. If then all tho facts 
and circumstances show that the employoos are free to rent company '' ' 
houses and purchase company board or refuse to do so, and that thoir >'; 
transactions vdt.i tho company v/ith respoct to such board o.nd housing are 
entirely voluntary, the company's problem in meeting the salary roquire-
monts of Regulations, Part 541, for omployê 'js using company facilities 
would be met. Cf. paragraph 5, Interpretative Bulletin. No. 3 •' ' 

Yfith resnect to doductions for voluntary contributions bv •an om- ' 
.. ^ w yy 

ployoc toward participation in a pension plan or in a group life, dis
ability and insurance plan, I agree that these do not constitute "facili
ties" within the meaning of section 3(m) and Regulations, Part 531. Such 
deduc-tions, hov/ever, are deemed payments to third parties for the bcno-
fit and credit of the employee and arc considered oquivadcnt, for pur
poses of the Act, to pajTaent to the employee. Sec Interpretative Bul
lotin No. 3, paragraph 17. 

• . * • • . • 

(.'/<--S •*# ? r t>-*-̂ *̂ "'i 'V 
. .-^'ffl,!, i?'»iai^tf5" •» \ i .,,„•,,.'*• 

T •• '.'• „'la . . ' 

"» .% 

T ' l 

- • } !•'•>'. 

' A. 
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y r • • • • •Vv—•••-•̂ :̂ 'r t : ': 21 AC 205.23 
J e t e r S. Ray • " ' • . ' ; , . . . . = . ' ' .' ' ••-7 ' -•! -- f ^^ ''̂ '̂  205.10 
Regional At to rney ''.•V^, • ? ' , ' : ! . ! , ' , | 21 AC 404.1 
Nashv i l l e 3 , Tennessee '. -' , ; ' ' : ' • '^ ' • : , ' ' 7 - " J " ••• ^1 AC 205.27 

. i " y i ' i . I ' y i . .•^•"'"•'i •; f 23 CB 203,21 
Donald M. Murtl-ia ••••--•'•': •;'•"••',•'•,'•• '•", ,*fT ' ' ' ; ~ ' 23 CB 203.1 
Chief, YYage-Hour Sec t ion 

•"'"r^P'P'b---' ''• y SOL:SRG:MIB 

Delavrare Powder Company ' ,̂'""' '', i P p b i ' ''.b'H''. '• - ' ' ' "• 
Hazard, Kentucky "''"' '' '; '^'^ '' '' i'''^ "'. '''. Jfey 3 , 1945 
_ . , „ , „ - _ . i f i - ? - •• h i ^ . ' ^ ' i " . ,.^ -:••*• ••"••' •::.r,;.,;<:;ir ;-. ..•, • File No; 16-54863- "c.V 

Reference is made to your memorandum in the subject matter 
dated March 16, 1945, in which you request an opinion in respect to the 
coverage and the applicability of the section 13(b)(1) exemption to 
certain truck drivers employed by the subject firm. '-": 

You state that the company engages in the wholesale distribu
tion of explosive materials (such as explosive caps, shooting paper, 
fuses, powder and dyrxamite) which are sold to mines engaged in the pro
duction of coal for commerce. The company employs two truck drivers v/ho 
haul out-of-State explosive materials from the railroad station to the 
coinpany's magazine, and '"ho unload and store the explosives in the maga
zine; these employees subsequently distribute the explosives to various 
coal mines in the vicinity. 

i i i - i ' - y y ^ ' : - y . . y •' y - y . l ^ -'.i ; 

You state that it has been determined that the tmck drivers 
spend approximately 90 percent of their timo in intrastate distribution 
of explosives, 8 percent in hauling from the railhead to the magazine, 
and 2 percent in unloading the trucks and storing the materials in ths 
magazine. You raise the follovving three questions: 

.: • .• . R. y -if •!«S|t-J'.: . 

1. Is the transportation of the explosive materials 
from the magazine to the coal nunes î.'here they are 

,#•-. used in the production of goods for commerce covered 
, •r.i.i: as being necessary to such production? ..... O-i ,:'''i'--̂  
P I y . y y - 'y •^. " ^ • ' i - ^ 

2. Yfould such intrastate hauling of explosives, if •'! •''" • '«-i\P:: 
.••v:-' covered, be subject to the 13(b)(1) exemption? .j' i.s ?.-...••. .;J 

"i •rrrt'K.iirS'-K 

. ... I •• 3. If the intrastate distribution is not covered in 'v«.'J'>V,~: ̂  
and of itself, would the unloading and storage in the r'̂v ̂  
magazine of the interstate shipments be covered non-
exempt v/ork of such a nature as to make all work covered , 
and defeat the 13(b)(1) exemption upon an application 
of the 50 percent rule? 

Under the principles set forth in release R-1789, it is my 
opinion that the intrastate distribution of explosives to coal mines en
gaged in the production of coal for commerce constitutes a process or 
occupation necessarj?-to production v/ithin the meaning of section 3(j) of 
tho Act. (See Legal Field Letter No. 83, page 47; Legal Field Lettor 
No. 97, page 26 and Legal Field Letter No. 85.) See, also, the Supreme 
Court's recent decision in the Western Union case. The fact that the 
employees involved are ongaged in the distribution, as distinguished 

.w 
I 
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Memorandum to Jeter S. Ray Page 2 

iS-r 

from the production, of explosives consumed entirely v/ithin tho State by 
mines engaged in the production of goods for ccmmerce would appear to be 
immaterial (Legal Field Letter No, 89, page 20). In ths one caso, as in 
the other, the work of the employoes in producing and transporting the ex
plosives is necessary to the production of goods for comm.erce. 

With respect to the section 13(b)(1) exemption, it is the Divi-
, sions' position, as you know, that whore out-of-State goods have como to 
• rest and are, subsequently, distributed v/holly intrastate (and such intra
state distribution is covorod under section 3(j) of tho Act), such intra
state transporta.tion is not an oxempt activity under section 13(b)(1). 
However, as you will note from Logal Field Letter No. 96, page 44, the In
terstate Commerce Commission has asserted power to regulate the intrastate 
transportation of explosives or othur dangerous articles under section 204 
of the Motor Carrior Act as a result of whioh the Division presently takes 
no position with respect to tho applicability of the section 13(b)(1) ex
emption to truck drivers ongagod in th-j intrastato transportation of ex
plosives or inflammable liquids. 

In ansv.'er to your third question, it is m.y opinion that the un-
', loading and storage in the magazine of interstate shipments of explosives 
for use in mines engaged in covered production is covered v/ork under the 
Act and nonexempt under section 13(b)(1). Conseq-aently, v/ere it not for 
tho special character of tne goods in question, vis, explosives, such ac-

i> tivities would defeat the application of the 13(b)(1) exemption evon if 
.. the subsequent intrastate transportation of tho goods were not subject to 
. the Fair Labor Standards Act. See exemplo 4 in Legal Field Letter No. 96, 
page 1. However, in view of the "no position" which the Division has 
taken with respect to 90 percent of the employee's tim.e, vis, intrastate 

<*- distribution of explosives, the subject case constitutes one in which tho 
i Division takes nc position ivith respect to the application of soction 
;|ltl3 (b)(1) to the triick drivers in question. , 
•••^jl'pi'^ • ' f . ' r .p ' - r!i»'^!l*# ft!#S!i>t5r»'t!r'^/':; • ScijHiV' 

The subject file is returned hercrdth. .i.tî Qt̂ B'q 

-tOC'';,' b •'L't'ti r.y •\":"i»'^««St 'i«^£^q• '%r̂  fll •B̂ -̂ a"'. V{?.0 at-sw! ^ % ^ik'^tfk 
- ^ i . •^•'->f!Kssis| ,"*et •*>«iaav^x&''l& »r?-.»#s'*t»f9is:f i-^'". y%r,-ni(f$liii,i'i,yii 

.,;•••• Attachment 
( F i l e ) . • 
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Georgo A. Doivning, Regional At torney 
A t l a n t a , Georgia 

••'. • ''It^' 
Yfilliam S. Tyson, A s s i s t a n t S o l i c i t o r i.^i^-iy/fq 

-i[ s t a t u s of R e s t i t u t i o n and Liquida ted Damages .)rv-:i "*. 
Under In. ternal Revenue Code + -/.f •, 

'•$imia in;? i »>^^J^ '_ I;{;.«!)•'v-i ^ ' j f io&B »('.;j viJ* 

i • 

•••Pi^ ,..;• 

p̂  i 
• - : • * • 

•' r 

aq-vjr 

27 CC 303.98 
27 F 201.12 
PC 603,6 
PC 700 

SOL: AGW: IMG-

May 7, 1945. 

1 • 

-y*,̂ -: This will supplement my memorandum of January 30, 1945 reply-
*. ing to your memoranda of December 20, 1944 and January 18, 1945, The 

Administrator has recently received a reply to his lettor to the Commis
sioner of Internal Revenue, The rulings given may be summarized as fol
lows: ,- -r.:- '< . j - r-q f - y j ' ; :•:.?, , ^ ry\ ;i;0X-?̂ Ci!'3i.p-, f t ^ ,••„•'•' " y \ O J 

1. Restitution made undor the Fair Labor Standards Act whether 
i, or not pursuant to a consont decree constitutes v/ages for withholding of 
.- tax purposes and a deductible expense to tho employer for income ta.x 
purposes. The same is true of restitution made directly to employoes. 

' -under the Public Contracts Act. , • 

^•t' - • ' • ' • • • 

j:-,r»r*rf.̂ - 2. Liquidated damages paid to the Secretary of Labor for v/age 
' and hour violations of the Publio Contracts Act are deductible expenses 
• to the employer for income tax purposes. However neither such payment 

3£- nor the payment b y the Secretary of Labor to the underpaid employoo is a 
payment of wages for income tax withholding purposes. The money received 

«H- b y the employee is taxable income. , • , . , , 
,.J? . - r . ' i , I'n S i - y . - i y ^ • ' I . ' .) J >'{! r"1f ,;S2ri',' 

3. A payment made to satisfy a judgement obtained in an em-> 
ployee's suit under section 16(b) of the Fair Labor Standards Act is a 

r;.. proper item of expense to tho employer for income tax purposes. The por
tion of the judgement which represents liquidated damages is not v/ages 
for income tax '.dthholding purpose. However the portion of the judgement 
which represents unpaid -"wages or overtime compensation is wages for that 
purpose. . •:,".'.--riT'tn '•••:..-nuT:,'-: :: r : .r T .••....• ^-,• ... .i : ; 

4, As you --.vere advised in my prior memorandum child labor 
penalties are not proper itoms of expense for income tax purposes. 

• • - • ' • , ; ' # • 

-if 1 4 -

•,•-•5, 
• I 

•I 
• '. 

. -y.y, 

hî  
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m 
i^-- .^" ' i?Mt^y^' : . , . i i^-y 26 CD 402.524 

Ernost N. Votaw, Regional Attorney •P;i.,i.. -Pi '.'•.',-,y, 26 CE 101 
Philadelphia, Ponnsylvania •. • •. . , ." , ' ',', ,';,,., 

' '^ '-'---'-'-''" - m mfl. •-̂ •̂ '̂- -'•"' •'''''' 
Y7illiam S. Tyson, Assistant Solicitor , x^*a o-î  . SOL:HCN:IMG 

Letter from Drinker, Biddle & Reath. ajitiJ«-.:.a*£lJ:o> •8.->a-̂...'. . •.May... 9,. ,1945 
Re: Sharp & Dohme, Inc, ,-'.t- d^'y^i P^ (to.?.7.'-;wm|'tê,t? t'S-Iff, ni V; 

.̂ .•••̂  , ,,; >•: .,-xr;i. '̂•'56 -•-•5"i irioli^oirfx^^o. s-idi^ i'.it i n o •'&•:!ikc'q.jsetfl • '̂  

"""• . The subject letter which you left in this office recently pre
sents the question of v.'hethcr truck drivers and heipors who arc not ex-: • 
empt from the overtime provisions of the Fair Labor Standards and Yfclsh-
Healey Acts are properly paid in accordance v.dth tho requiroments of 
these acts under the torms of a master agreomont between the Labor Rola
tions Division of the Philadelphia Chapter of tho Ponnsylvania Motor 
Truck Association, Inc. and Local 107 of tho International Brotherhood 
of Teamsters, Chauff.iurs, Yfarehousomen and Helpers of America. 

<f!2i^'-i^.'~ Prior to the- agreem.ent in question an agreement between the 
association and the union provided a regular hourly rate for the first 8 
hours of work in any day or the first 48 hours of work in any v/oek and an 
overtime rate for all hours of v/ork in excess of 8 in any one day, or 48 
in any one week. Under the agreement in question, dated November 10, 
1942, compenst'tion for the employees of the subject company covered by • 
the agreement was fixed at a "regular hourly rate" for tho first 6-2/3 
hours of employment in any day or the first 40 hours of amployment in 
any week. No standard worlc'.'eek was fixed in the agreement for such opera
tions but the normal worfcveek of employees during the period involved was 
48 hours. I assume that this is the customary worlaveek consisting of six 
8 hour days. 

The Divisions' inspector advised the company that under the de
cision in Walling v. Helmerich and Payne, Inc. the so-called "regular 
hourly rate" fixed by the contract was not the regular rate of pay for 
purposes of the Fair Labor Standards Act and that the so-called "over
time compensation" for the last l-l/s hours of the normal workday should 
be included in computing the regular rate of pay. The subject letter 
seeks to drav/ a distinction between the situation herein involved and tho 
situation involved in the Helmerich and Payne case. 

After giving the matter full consideration wo are convinced 
that the arrangement here involvod is not different in substance and ef
fect from the arrangement considered by the Supremo Court in Walling v. 
Helmerich and Payne and from thoso described in paragraph 70(4) of In
terpretativo Bulletin No. 4 and in Legal Fiold Lettor 59, page 8. Yifhere, 
as here, the*employees normally work 8 hours per day, no statuto charac
terizes any of these hours as overtime hours, and there is no evidence 
whatever than an actual normal workday of 6-2/3 hours ever existod f6r 
those employees or is contemplated as the scheduled v/orkday in tho fu
ture, we think the arrangemont is subject to the same objections as v/as 
the arrangement involved in the Helmerich and Payne case. Tho "regular 
rate" specified by the parties clearly is not and cannot be regarded as • 
"the hourly rate actually paid for the normal non-overtime worlcveek." 
Insofar as the so-called overtime rate governs part of the compensation . 
for the employees' normal workday, the compensation it provides must be 
included in determining the regular or basic rate for purposes of both 
acts, 

V- 15 .- • • • • • ' • ' • ^ 
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Memorandum to Ernest N. Votaiv i Page 2 

The subject firm argues that the arrangement is bona fide and 
should be considered to satisfy tho requirements of the acts because its 

•i purpose vras to "provide a uniform method of compensation that v/ould ,̂* , 
place all the employees represented by the union in a position of exact 

.' equality in the computation of both thoir daily and v.'eekly wages." The 
subject firm points out in this connection that 95^ or more of the em-

,' ployees covered by the contract are not subject to tho overtime provi-
• sions of the Fair Labor Standards Act, lYhat is ovorlookod in this argu-
• ment is that the provisions of section 7 of tho act govern the overtime 
compensation of 5/'o of these employees and that tho act clearly does not 
contemplate that the overtime compensation payable to them should be 
-governed by wholly different provisions containod in collective bargain
ing agreements which are intended primarily to govern the compensaticn 
of employees not subject to the act's overtime pravisions, and which are 
not designed to, and in fact do not, carry out the statutory policy. As 
pointed out by the Supreme Court in Tennessee Coal, Iron & RR. v, Muscoda, 

'-' Local 125, no custom or contract falling short of the basic policy re-
• fleeted in the requirements of tho act can be utilized to deprive em- *r 
f ployees of their statutorv rights. *• " "̂  

ii>i:pA*iuGii - i ' fe i t i ' i . .-jisitt • ••iTM-fU '̂W 

1 s u g g e s t t h e r e f o r e , t h a t you r e p l y t o t h e s u b j e c t f i rm i n a c 
c o r d a n c e w i t h t h e p r i n c i p l e s e x p r e s s e d abovo and i n p a r a g r a p h s 69 and 
7 0 ( 4 ) of t h e b u l l e t i n . I am r o t u r n i n g t h e l e t t e r f rcm D r i n k e r , B i d d l e & 
R e a t h . 1f> •s«p^wi V-9 Taws" tni^ • ^^ *.••^••i.i^••!«*.-

*;•.• . 'ily, :i-:.eni-j':-ii*^a aftd n i hi>ti'i •r,-. .:. y -. r̂  . - y I - : . - | ^ - * ' B '"•if:. ..- •• -A'̂ -S 

7 •:!-|Ki,^ir'«t ftf^'s^i-^Wfe •t-'i«^i«5*®^ ^ If'^l'.-t • !# i^wtf.,**!^ iyP 
.^i^'^^'^,^'^'iE,%mifi<^'i.'^^tk'ir.iy'y ^ ' tmmsz^m wiit a t . t iMi ^ys\t ••.t'-a •, ' "» 

t 
f 

,,; a t t a c h m e n t i t f j cratf* %m'tiia0^o ivAi tHyUxyy 'io:''.oB^tisii. t»«c . - i : | ^xG ĉ ;i 
'"'• i ^ ^ % ' l i . s ^ " '-" ' ' l ,i:-i;v;,':sf fer^: J i f l«o« l0H- . - . | ' ^^ • • • • • ' • •'Jt * ^ * 2 ' " 

'*i i . '̂ ?> ^^m.-y *«'••• ^•'^ *si3?i^i^aot. •.•r..7 •if,n I ' l i A.i''«iej»t-V 
'•'#ij«f*'"^''&^'SI«s»i«:^ •©;!'* .J'.srf* .©i"*,-? ffi'ii. '^ln.fii:Ui. y^ %&4-S\J •5--fe;'i.''i'li', 

• • •'••iato.-a i i^ t ^0 .•"i.;;o4 eVX*X VdPil^.'A^ ri.c \̂ f^u.^yr • 
•.';.• . • • , ! . -iiiT " . 'C**'^^' •̂••̂ "̂ -^'*^S''-'^ -irM •M'iiiy"it'i 'ny • ^ 

•ŝ rf- , -iimsii. ntfiftrA 0fe.^';srs-rq ^P^ m-imt^P |£ol5su.(':-icf : . -\ 
-"•• ..' -.j-efiifl© : o 0 ^ / ^ by f,'^.frhi.y^P-M OJ;J r;/ | - ^ •.-•' . . - - . . • - -• 

ibo®».t':ftl«>» O'T;S ,;•:>«' tioi-^'ri^iahl'-.t^t- i t y l teiW'.ru:: 'yii^ ^i-;:: •"f •'•y-."-.% ', .„,^. 
. : - ' t . - M A i?ftSj$3^'fe2 yy.i ̂ nyx^PPlsb ixi-& S- -'-^rovv^i' .̂'*v.̂  z-,'^yty r r t r y i - ^ ^ i - f i ' • 

^''<{ti^b''i,l.0 sx.ii-^m^'&-ms.''ii^^^i^i P^ ..'rftiap*'̂  
• ' ' '*Jfi '*0 y ^ 'ii^fi-^f^f^V Iti, •*.--)«•.'?-•:!>3-ia •'Ji?6.^# m-P'i.-l't'.-'A ^.t^'• • • 

-b^ . . " ' : '^ ' " e s S f e i ^ o i !: i--•&*:• lis-'f'aa a l •fca.i-'!^ ii<i% .̂.i "•i .E'--̂  
"-iM'itH,̂ î -̂  ny% yMJi>ii 'P i^.orr y i m s v ^ n 3otv.^-'|^^-:-• m ^ ^ ^ • ' ^ y 

".'• '*^'ii .:.-y-«i«.;' '»,'#t&. 3T»:0!.f'^S-.'i-» 'k-r/'i-bi-i'C'iPr {iiifflHHE i,j:j;,...:..-:.|̂  ."J 
, - " **w'r-J'iif',l«'r v-<8f:'-̂ ituw--fey ît£:>:-ioR-,srf:»^ ^,v M3^.s|^fiie«t^ici> ? r " 

iijS% rift"^n'^l;tfecf;d5J uiSSrt'«J?i ~-'' Ay^i;iki2 ai:'*ltt««fe'3«'^;'" 
• ' • % ' • • '"• yd'$ >9*?*-': ^-rrji^'^»n.rt y:A-y^.l-Pii ^af Si .t.vtt:> 

^•; ^•j.-j ;;.{! :'o -̂ .̂ «l 0«.;"^-iii 3 i " îi-^f^Gfo «&iffs>c. ^c&S' , \ •• .•'••^* 
'•'"• •••• ' . *y- i«. '>t i '*^ '* i* i*-H-(^N»©if ' r«K«5i|:'^ ij,|.«|'' ';»-'isi,-7'''v4h''H«* •-.>'• 

--;5f .%̂ . . ' - ' -•• , . - • - •')-^^ i,3r:ft'»-68Kt '̂̂ ?'5*e ':^M.wej:^-+r ."^•'i'^ 
..-*.• .*.! -.i^.-'djit '4't-î E*^*«^*'-'tfs«*9^*^^ *M':.'t̂ <-
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,Donald M. Murtha, Chief ' ••,, -.--; I v 27 CC 303.9 
Wage and Hour Headquarters Section /^ \ \ ^ ^ ^ '̂̂  401.1 

William S. Tyson i i ^ ^ l i . ' i J f ^ ': SQL:JFS:EG:MH; 
Assistant Solicitor t y^y'y^P ••--^^•••-••--i,/^ 

Freeport, Maine 

_ Jr y *.. .fc -*••*.• -v... 

;:iil_..iy , M : jfey 25 , 1945' 
Lenox Shoe Company •_•-''•*-• A/ j } ^ 'ii-. ^: ji^'^fyr^t^^^i 

qJI z y ^ ^ r y i y - T 

Filo No. 18-43. ^^ \ŷ  itr —.,.;A-i:.g5.-. 
• -yirj&rjy.:.̂ ,;- i\nlii-0!ai:it 1:1, oP'-- Ĉ i/i' '•Vit̂ .-î S: •'•• 

This is i;,i regard to your momorandum transmitting for comment. 
a copy of your proposed roply to Regional Attorney Foley. It appears 
that the subject firm has a numbor of employees who live in or near 
Levdston and Aubtirn about 20 miles distant. There are no scheduled bus 

' or train routes between Freeport and Lev/iston or Auburn and tho firm has 
in effect several plans to provide free transportation for its employees 
from their homes to work and return. Under ono plan drivers of private 

• cars are paid 50 osnts per day for each employee riding with them. Under 
/- another plan the firm purchased and pays ali operating costs of cars t. 

which certain emploj'ees are allowod to drive between their homes and 
* work, taking other employees with them. Under a third plan the firm 
rented a bus whifjh transports 15 to 20 em.ployees between their homes and 
work. Use of the company providod transportation is entirely optional 
vdth the employoes who are free to, and do, drive between their homes •' 
and work in the-lr own cars or car pools for v.'hich driving the fii-m as-
svmes no financial responsibility. The inspector estimates the value of 
the company prr/ided transportation to amount to 50 cents per day for 
those employef.s who wish to avail themselves of the same and the problem 

J: is whether this amount should be included in computing these employees' 
regular ratefj of pay. 

> 
Soction 3(m) of the Fair Labor S'bandards Act provides that 

"Wage paid ^o any employee includes tho reasonable cost, as determined 
*"by the Administrator, to the employer of furnishing such employeo v.dth 
. board, lod/jing, or other facilities, if suoh board, lodging, or other 
* facilities are custome.rily furnishod by su-jh employer to his employees." 
Pursuant '̂,0 this authority the Administrator has issued Regulations, 

. -̂̂  Part 541, for determining the reasonable cost of board, lodging or other 
facilities. '̂"'.'•:.„-'v' '^¥ •''':•' p'ii '\: ':- 'i 'y .".,.,L:-:....i;ii, 

lAtt.: ..t,, •••" Paragraph 6 of Interpretative Bul'.etin No. 3 provides that 
"Sectior; 3(m) applies to both of the follow:*.ng situations: (l) Y/hore 
board, j.odging, or other facilities are furn:".shed in addition to a stipu
lated wage; and (2) where charges for board, lodging, or other facilities 
are deuucted from a stipulated wage. The uso of the word 'furnishing' 
and th3 legislative history of section 3(m) clearly indicate that this 
section was intended to apply to all facilitfes furnished by the employer 

• as compensation to the employee, regardless ĉf whether the employer cal-
* oulatos charges for such facilities as additions to or deductions from 
•wages," 

Paragraph 8 of Interpretative Bulletin No. 3 provides that 
"Yifhei»e deductions are made for board, lodging, or ether facilities, the 
regu.lar rate of pay is arrived at on the basis of the stipulated -wage 
before any deductions have been made." We hare held that transportation 
furrished employees between their homes and work constitutes a "facility" 
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vdthin the meaning of section 3(m) and the reasonable cost thereof may be 
deducted from the cash wage due for the workweek, providod that the travel 
time does not constitute hours worked compensable under the act. (Letter 

. from McComb to Lt. Col. Yfci. J. Brennan, August 29, 1944, S0L:JFS :DI;IH) and 
that the'transportation is not an incident of and necessary to tho em-, 
ployment. Interpretative Bulletin No. 3, paragraph 12. In the converse 
situation the transporta.tion would not be considered a "facility" vdthin 
the meaning of section 3(m) and no deduction whatsoever for the cost 
thereof would be permitted. Nor v/ould the employer bo permitted to add 

• the reasonable cost of such transportation in fulfilling his obligations 
under section 6 of tho act. Similarly, the reasonable cost of such 
transportation would not be included in computing tho employee's regular 
rate of pay under section 7. To the extent that implications to tho con
trary are contained in Legal Field Letters Nos. 50,' page 4, and 60, pago 
30, they should be deemed superseded by the views expressed above. , -

• ..-fr y^ .̂r Inasmuch as the facts in this case disclose that the travel 
time does not constitute tirae worked and "the transportation is primarily 
for the benefit of the emploj'-oe, the transportation should be deomod un
der our previous holdings a facility within the meaning of section 3(m). 
The express language of section 3(m) would seem to compel the viow that 
the roasonable cost of th© f.acility must be deemed to constitute vra.ges. 
As -wages such reasonable cost must be included in computing the em
ployees' regular rate of pay for purposes of section (7); this view is 
in accord with the principles expressed at partxgraphs 6, 8, 9(b)(2) and 
11 of Interpretative Bulletin No, 3. • i-.-f-^yy--^ •*• r, :„VJ 

The holdings of the District Court in the cases of Brotherhood 
of Ifcintenance of YYay Employoes v, N. C. and St. L. Ry., 55 F. Supp., 
552 and 559 (M.D. Tenn.), to the extent that they rule that an employer 
could not include the reasonable cost of furnishing houses to employees 
as part of the minimura wage paid to thom where there was no obligation 
requiring the employer to furnish the houses as part of the compensation 
•and no obligation requiring'the employeos to use the houses as part of 

, > their componsation would appoar to be contra to tho plain meaning of tho 
language of section 3(m). Seo also tho legislative history of section 

. 13(a)(3) as discussed in pages 18 and 19 of the Administrator's brief in 
Wal1ing V. Great Lakes Dredge and Dock Company, which supports the in
ference that Congress understood and intended that section 3(m) would 
have the force and effect of making the reasonable cost of furnishing 
board, lodging and other facilities to employees "wages" \ander sections 6 

, and 7 of the act, regardless of tho fact that such failities had not 
,. hitherto been furnished as wages to such employees. Sec also IV Wage-

Hour Code 9 F 9 and footnote 43, page 574; Legal Fiold Letter 34, page 43. 

-5. •• It should be noted that while the inspector has estimated the 
"value" of the transportation at 50, cents per person per day, this sum 
may not represent the "reasonable cost," whioh must bo determined in ac
cordance with Regulations, Part 531. 

As you correctly point out, the time spent by omployeos driv
ing their o-wn or company-owned cars to transport other employees between 
their homes and work at tho request of the ccmpany constitutes timo worked 
by the drivers and is compensable imder the act, F.O.B. vol. V, No. 6,,̂  
page 6; Legal Field Letter 64, page 4. 

I- • n 
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The principles to be applied in comiputing the regular rate of 
pay for the employee who drives his o-jvn car and is paid by fho employer 
50 cents per day for each fellov/ employee he transports bet̂ '/een homo and 
work are set out in Legal Field Letter 64, page 4, and Legal Field Let
ter 96, page 25. Only that part of the compensation thus received v/hich 
exceeds the actual costs incurred by the employee in tho operation of 
his car on beiialf of the employer should be included in oomputing the om
ployco's regular rate of pay, . . . •i ' ,: 

As requested, I am roturning herev.dth the oorrespondonco trans
mitted by you, ' . - '• -• -• ,' ." . -

; . , / - V '-::,.' •; -:::.„:- '- • .:.:- - - • "" • ' ' • ••'r-̂ 'H^^y ̂ f ' S i ^ & ^ y • • • ' • • - ' ' - " '̂ 

• •:. -• • %fe s'a#,i,^o-liife fe-ji'et ;yJ*« "s, • toir-Oi^s •'i^ai,?'a.. ••m-.. 
'raog''. • • . , j[S'..wt.i.*s.f!;t .Sl-#&r*,-;'-tai'-ft^ • 

t $„,.;.: ..y'lAAy,- ,A..A. .., ̂ m i ^ t 0 i. . .. AI. i, -. ,.•,..,-i;,, • ^ ^ , S.£ ,9t©fC' - - - - . - . y . y • '' 

Attachments ' ^-^ PTi£^y^^0-..ii^'ii^i0X^S'-i^uweiii' y:»*«=i#t«*--*'-' ' ews?̂ '̂ 
• • • . - • . 1 • .• • .»'>i.>-(-•.»< il-iii'if -i^im-i . 

m-yr l i^ i A-î f "Jo iJs^tt'ia M f.-ai^ -Mi.^^^.Vy^^ii '̂ ^^Pi^^.bfy • • ' i ' . '-
^A'-î -y - •* - '- J3 3 / 1<^ £ - -i •' "••"• -#is|3£.«'*sjifi9.B ••- •••' 

•SiJ • 4t'n-.Pt, ^^•. rf-'jjla- «j|, -̂ .eid , . . 
i'ytsnsis. f,®)^ a t . o t ?t«t-4«^:•£«$«. • -1* . ; ; 

' ' ' ' " • '• ' " ' • ; . , -..„,?- » ' * " " - ' ' ' " ' • ' ' 

« • < " *•' . . - I eni' 0 ^ i-^ . . 
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<- sJ;G4.^«^fifei«ssi .•j!|t?ii>'t^ '<;̂  alm'^f 'hiiii- Kl tfatii'ii OJ- i t a i ? .«"fa«. !)''»,i-j' ' 
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^ . .•-^•;>ti'/. X f̂tr.i k^^y m . ' l i ^^ i ^^ ikoz i s ' ^^^ -.•.iiS f:#. 
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m'y 28, 1945 

Donald M. Murtha, Chief, YTage and Hour | 
Headquarters Section, New York, N. Y, -. . | 

William S, Tyson, Assistant Solicitor;-•,.̂ ,̂,̂ .̂ ^ ̂ ,, 

• •.--: 'WOi-!.rsi'a 'v:«i£ fr'i :'*•':• :̂". | 
Comstock Canning Company,,,^ .ji^-,.^,i^,.J ^^^;|.3.:^^^ _ ^ -

East Pembroke, New York .,..^ ,̂̂ ^̂  ,,̂  .fco^u/ori fetsc"4 h-'![^.'^ ; k f -v 

• * • • . . . . ' " ' ' . • • • • • • • • . • ' 

Reference is madfe to your memorandum transmitting for comment a copy 
^ of ypur proposed reply to Regional Attorney Rozen on the subject matter. 

It appears that during workweeks selected by the subject company as 
exempt workweeks under section 7(b)(3) of the act, some employees of 
the company worked more than 12 hours a day without recei-vlng overtime 
compensation for the hours over 12, and that this occurred in workweeks 
when these employees did not v/ork as many as 56 hours in the v/eek. In 
some of these workweeks these employees did not v/ork as rauch as 40 hours 
in the v/eek. j,.. , 

Your proposed reply takes the position that the effect of the fiailure 
to pay cvertime compensation for hours in excess of 12 a day or 56 a week, 
as the case may be, is that the exemption is lost for the employee thus 
underpaid and that the requirements of section 7(a) are applicable dur
ing that particular workweek. This would mean tha't overtime should be 

v paid for the hours in excess of 40 worked in the workweek, and that if the 
employee had "//orked more than 12 hours on any day in the workweek but had 
not v/orked more than 40 hours in the v/eek no overtime compensation would 
be due. 

After gi'vlng full consideration to all of the possible alternatives 
to the position taken in your proposed reply to Regional Attorney Rozen, 
it is my opinion tlmt your proposed reply states the correct view. 

It further appears that subject company hired four v/atchmen to work 
three days of 12-1/2 hours each and one day of 6-l/2 hours each week. 
The end of one employee's short shift, constituted the com.mencement of a 
second employee's short shift. For their ov/n convenience the v/atehmen 
arranged among themselves for each to alternate betv/een three-day and 
four-day v/eeks,: each day to consist of a full 12-1/2 hours. Thus, at 
the end of the scheduled short shift the employee on duty vrould punch 
his own time card out and punch in the time card of the employee scheduled 
to relievo him. The regional attorney states that the assistant manager 
and plant superintendent laiew of the plan and considered it to be a legal 
arrangement. Those employees were subject to section 7(b)(3) during the 
workweeks in question and v/ere paid for 44 hours of straight time each 
week. On the basis of these facts the follov/ing questions were asked: 

1, If overtime is due for hours over 12 even in workweeks in which 
employees worked less than 40 hours (3 days of 12-1/2 hours each) 
may the half time due be offset against the overpayment of straight 
time in that week? {• ' 

2, Tie assume that the overpaymeht in the short week cannot be 
,̂, credited against overtime due in the long weok. May it be credited 

against straight-time due in the long week? 
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• ,.••'••]"•'11, 
3. Ass'XTiin^ that the eirlhloyees are-compe-nsated at a rate con
siderably in excess of the statutory minimum so that straight 
time paid for 44 hours exceeds si'19,20 (48 hours x 40 cents) 

. should any amount other than the overtime due for the 4 half 
.'; hours over 12 in the day be collected on behalf pf these em- '̂  

loyees? In other words, does Release R-609 apply to a situa
tion of this kind? 

., rtj? 4. Can the voluntary arrangement made by the employees them-
• ' selves affect their regular rate of pay so that we would con- 'yM' 
.:'; sider that they are eraployed on a fluctuating workweek basis 
;;jU,-fjji 3-Ĵd compute accordingly? ' ,-s-.- ̂ .j -v. - '•ipl ' 

lj' The ansv/ers to Regional Attorney Rozen's questions would appear to 
depend upon the effect of the arrangement which he describes as having j 
been made betv/een the v/atchmen in question. The facts presented are not 
in sufficient detail to perrait a conclusive determination v/hether the 

• parties actually did modify the employment agreement so that the employ
ees are nov/ paid on a two-rates-of-pay basis, that is, whether the sal
ary subsequent to the institution of the new schedule vras acutally paid 
for and received as straight-time compensation for all work performed in 

. the weeks consisting of 37 and one-half hours and also for all v/ork 
•• performed in the weeks consisting of 50 hours. The regional office, we 
e believe, would be best able to ascertain v/hether the parties had in fact 
• changed the employment agreement in this raanner. If they did do so, ques-

•.- tions No. 1 and 2 would not arise because there v/ould be, of course, no 
overpa.yment of straight-time in any week. The regular rate should in 
such case be determined by dividing the number of hours worked in the 
respective weeks into the salary. On the basis of the few facts that 

i are here presented, I am inclined to the view that the original employ
ment agreement v̂as modified so that the employees are nov/ paid on a two-
rates-of-pay basis. This viev/ could, of course, be modified if Regional 
Attorney Rozen should find further facts justifying such a modification. 

This opinionhas be,en glear.ed with Mr. Yfalling, 
i ' i : i'-.,.,sc, i%vr ' i -si'-^ '-''-' ,:.i--' i i•' 

ii?^y'' - -? '•; t^-i^.i '• • 

. ; , , - . . -. •: • ,%-. . -y - y . . ••-'''-•^ • " ' # •-'• •'-•'' I , , - - ' , - • . . ' • . ' . ' , 
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Donald H. Murtha, Chief, Wage an(i Hour :.•'"-'•-' . J • .121 
Headquarters Section, NewYork, i l , Y, •"-

Williams. Tyson, Assistant Solicitor •r̂ m î,'*1fMM . ^ "' S0L:EG:IMG ,,: .,' : 
. •• .." y..,,A, ,.yS,Pr: .••«f>'̂ *,o->'-&ijj>,.. ,.• . 

Otis Elevator Company • i-ys-iyy}''cu ••• .••̂ r̂'i,'-' .•y y ' June 8, 1945 
NewYork, N. Y. ~'T y-^^iW y^i . y ^ y 'y '• 

,.IS..,.A. 

Reference ia made to your momorandtun. of March 17, 1945 relative to 
the travel by train problem in the subject case. ''-̂  f • •'• •»• •-

Inasmuch as the information in your memorandum and in the attachments 
thereto indicate that the facts in tho case are somewhat different than 
those suggested in former Regional Attorney Carrol's momorandum, on which 
my memorandum of February 7, 1945 was based, the viev/s expressed in my 
memorandum of February 7, v/ould not appear to be wholly applicable to the 
situations presented, 

'«>-J.•«t'i's'j:&:'!"• ' • y r y ^ ' i f ' i i ••<?:*iac.::. h l i < ', ,'-<-;'j«si' ,:;>:t:ft"i$««fr' 
As I understand the facts, the employees in question are engaged in 

installing, repairing and servicing olevators. Article 8 of thoir employ-' 
ment agreement provides: 

•fj-- , "It is agreed that whon members of the party of the second part are 
••>r sent outside of the jurisdiction radius covered in this agreement, 

traveling time v/ill be paid at single time rates for the actual 
hours traveled during working hours. Additional traveling time up ;, 

/ r- to five hours v/ill̂  be paid, at singlo timo rates, for the actual 
hours traveled beyond regular v/orking hours the first day only." 

-'y The inquiry from Mr. Carrol poses the following questions: "•'•••«('•-T-s-
• iS''''!"-, 

1. ''iliien the employee travels for 24 consecutive hours or more, it 
is our understanding that only the hours from 8 a.m. to 5 p.m. 
need be considered hours v/orked, assuming that proper sleeping 
accommodations aro provided. In that case, does the payment of 
five hours' additional pay on the first day's trip operate to 
raise an employee's regular rate of pay for the week in which such 
travel takes place, or is the pay for such five hours to be treated 
in the same raanner for holidays not worked or for supper raoney? 

2. Y/hen the employee travels for several days or more, from city to 
city, stopping over at interva.ls of less than 2 4 hours to perform 
repairs or install raachinery, v/hich of the hours spent in actual 
travel should be considered hours v/orked? Yifhat effect does your 
decision on this question havo upon the provision in the agree
ment for the payment of five hours outside working hours on the 
first day of travel? If it is the fact that during the entire 
course of such a trip the employee either works or travels for 
all hours be-b.'/cen 8 a.m, and 5 p.n, so that ho is paid eight 
hours' pay under the contract for such day of the trip, must, he 
bo paid for additional travel time outside these hours? 

3. Ydth regard to situations v/here the employee works outside the 
jurisdictional limits, but returns to his home after a particular 
job at the end of one day's work, docs tho agreement establish 

• •Jv-yyi-''^ • y • . •• ' • •• '. • -••„ ZZ' - ' ' ' ' - ' • • - • '̂ ' 
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Memorandum to Donald M, Murtha Page 2 
"reasonable standards" within the raeaning of that term as used 
in paragraph 12 of Interpretative Bulletin 13? Ife it permissible 
to pay for up to five hours travol time in this circ-umstance 
without counting such hours as hours worked in computing over
time due? , , 

• ;., • , • '' „ i:r,s;'H -i/.li.i&f.o ' 

In the first situation where tho employee travels for 24 consecutive 
hours or more and has been provided v/ith either proper sleeping accomoda
tions or the price of a pullman berth, the time spent in travel during , 
normal working hours and the five hours of travel time beyond regular v/ork
ing hours for which tho employoe was paid at his straight timo rate should 
be regarded as time v/orkcd for purposes of the act. Time spent in travel 
by the employees in quostion beyond regular working hours on tho first day 
of any trip to the extent that the parties to tho collective bargaining 
agreement have agreed to regard it as compensable time would appear to *'̂  
constitute a "part of tho day's v/ork." In providing for the payment of 
the omployco's straight time rate for actual travel timo up to five hours 
beyond regular v/orking hours, the â r̂eemcnt has in offoct included witldn 
the v/orlcwcek time spent in travel which the Divisions ordinarily v/ould 
permit the emploj'-or to exclude. The agreement, it should be noted, docs' ' ' 
not purport to be an agreement as to disproportionate travel time. It 
doos not attempt to ostablish a relationship be'tween the travel time it-*':. 
requires to bo compensated at straight time r.atos and the actual amount •-I'-' ; 
of time that is in fact disproportionate to the normal period of travel • "itf _,./ 
necessary to reach the employee's v/orksite. Insofar as this agreement 
requires payment for the actual time spent in travel beyond regular work
ing hours on the first day of any trip, it simply indicates that the parties 
have agreed to viev/ such travel time on the first day of any trip as a 
continuation or extension of the employee's workday, YJhere, as here, the 
employer and employee have through collective bargaining agreed to regard 
as time worked time spent by the employee in travel pursuant to his employ
er's instructions outside of normal working hours, the agreement of the 
parties, if it is a reasonable agreement, should be respected. Certainly, 
there is nothing in the act or our interpretations thereof which v/ould re* 
quire us to question a bona fide agreement of such a nature. Accordingly, 
the five hours pay in this situation should be deemed str8.ight time com
pensation paid for five hours of work creditable against compensation re
quired to be paid by the act. 

In the second situation the employee travels for several days or more 
from city to city, stopping over at intervals of less than 24 hours to 
perform repairs or to install machinery. I assume in this situation that 
the employee does not perform any repair or installation work outside of 
his regular working hours, i.e., after 5 p.m, or before 8 a.m. On the 
basis of this assumption, and the further assumption that the employee is 
furnished proper sleeping facilities or the price of a pullman berth v.̂ hen 
his travel occurs between 11 p.ra. and 7 a.m., only the time spent in pro
duction work and in travel during normal working hours and so rauch of the 
travel time on the first day of the trip beyond normal v/orking hours as 
is compensable under the collective bargaining agreement should be regarded 
as hours worked for purposes of the act. It should be borne in mind that 
the hours of travel beyond normal v/orking hours for which the em.ployee is 
entitled to compensation under the union agreement are to be considered as 
time worked for the reasons given above and should therefore be includod 
in computing the total number of hours worked for purposes of overtime 
compensation. The payment of 8 hours a day in the situation described would 
be insufficient only if total worktime as viewed above, exceeded 8 hours. 

y •• r ' ' • ' ^ • . !*• **:•- -' 
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In ansv/er to the third question, as indicated above the pay for up to 
five hours' travel time outside regular wgrjc|.ng houp? jsl̂ ould be regarded 
as compensation for time actualij^ worked and not as a standard agreed upor̂  
or designed to compensate the employee fqr the amoun-t of time spent i|i 
travel which is unreasonably dispropgjstignate to the norr.ial tr.avei time 
required in reporting for work at the headquarters of the employer. It 
v/ould be clear, of course, that the requiremeirts of the act have been met 
if the employee in the situation involved in question 3, were paid by vir
tue of this agreement for all of his travel time and the hours so spent -, 
wore included in computing hours worked for purposes of overtime compensa
tion. Y/here, hov/ever, the eraployee in such a situation engages in travel 
which is not compensable under Article 8 of the agreement, i.e., train 
travel outside his regular working hours, in excess of 5 hours, the question 
of whether such travel time is compensable depends upon whether the "un
reasonably disproportionate tost" is applicable. The "unreasonably dispro
portionate test" v/ould apply v/here the employee is assigned a task at a 
place v/hich is outside the "jurisdictional limits" but which is -within the 
aroa normally traversed in homo to work tro.vel by employees ivorking or 
li-vlng in the community from which the employee is required to travel. On 
the other hand, the "unreasonably disproportionate test" would not be ap
plicable, in my opinion, to train travel to points outside that area, in 
v/hich the employee would in effect occupy the status of the "ordinary 
traveler" referred to in the Jewell Ridge case. In such cases, our "regular 
working hours" test rather than the "unreasonably disproportionate" test '•'•• 
should be applied. I might say that it seems most improbable that the 
"unreasonably disproportionate" rule v/ould be applicable in a situation v/here 
the employee travels by train five hours or more. * ' ' "̂  ''• 
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Mr. Y/. A. Gallahan •• *•:. ' 
Acting Deputy Administrator 
Treasury Department 
Washington 25, D. C. 

Dear Mr. Gallahan: 
*i •,3p»'*^'$^i;££i ••hii^-. 

21 BB 302,431 
21 BF 303.33 
21 BI 302.330 

SOL:SSB:IMG 

March B, 1945 

This is in reply to your letter of Fobruary 2, 1945, addressed to 
Yir. Archibald Cox, Associate Solicitor of Labor, inq'uiring v/hether the ..••-
sick-leave plan of the Lockheed Aircraft Corporation, as approved by •;*•• 
your office, would rosult in salaried employees being considered non- \ i 
exerapt omployecs undor the provisioas of the Fair Labor Standards Act. 

. a©-; I assume that the. siok-loave plan under discussion covers, and 3 • 
your inquiry relates to, exocutive, administrative and professional om-'' 
ployees v/ho are exempt undor tho provisions of section 13(a)(1) of the 
act and Regulations, Part 541. f^^m'm^^ ,i^i- .̂-. 

The sick-leave plan of the Lockheed Aircraft Corporation, in partyl. •. . 
provides, "Sick-leave credit of one week (six working days) shall bo »-• 
granted to a salaried employee for each six months of continuous service 
from his date of hire, subject to a limitation on total accumulation 

ĵ^ during each successive year. Credit shall be granted at the start of ^ -
each six-month period of service." 

pj Under the proposed plan, employees are perraitted to carry over un
used sick-leave credit at the rate of one v/eek for each year of service. 
Under the plan as modified by your regional office and affirmed by your 
office, each day of absence due to sickness must be deducted from acciAmu-
lo-ted sick-leave credit, ufter such sick-leave credit is exhausted, 
further absences on account of sickness would, under this provision, ap
parently result in deductions from the employee's salary. 

" ' As explained in release A-9, a copy of v.'hich is enclosed, the salary-
requirement of the executive, administrative or professional exemption is 
not met if deductions .from the employee's salary are raade for absences of 
the types ordinarily allo-'ved bona fide executive, administrative, or pro
fessional employees. It is the Division's position that a reasonable num
ber of absences on account of sickness is ordinarily allowed v/ithout less 
in pay to emplcyees in this category. Typically, although not invariably, 
the nu:::iber of such absences allov/ed to these types of employees is {̂ reater 
than that allov/od to enployees in a less responsible capacity. On the basis 
of available information of this point, -ive have concluded that, for ad
ministrative purposes, any sick-leave plan which provides for not less 
than 15 days of absence due to sickness in eo.ch year, or the equivalent, 
without consequent reduction in salary, will be considered to provide 
adequatelj'- for those absences due to sickness v/hich are ordinarily al
lowed bona fide executive, administrative, or professional omplcyees, and 
deductions for absences on account of sickness in excess of this number 
v/ill not be considered to defeat the exemption, if it is otherwise ap
plicable. This assumes that the plan is not qualified in such a way as to • 
perndt deductions for reasonable absences due to sickness which occur be
fore the employoe has had an opportunity to earn sufficient sick-leave 
credit. Adsqi.̂ ato provision for such absences v/ill be considered to be raade, 
hov/ever, if half the year's sick-leave may be drav/n upon by the employee at 
any time during the first six months of employment and the full year's leave 
or the unused balance, may be drawn upon thereafter. 
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It is only -where a sick-leave plan possesses the features mentioned 
above that it is safe to assume that deductions for absences due to sick
ness in excess of the number allov/ed by the plan may be made v/ithout 
jeopardizing the exemption provided for executive, administrative, and 
professional employees. Plans which do not provide a minimum of 15 days 
per annum of sick leave, or the equivalent, as above explaine4, will be 
scrutinized carefully by the Di'visions in order to ascertain v.'hether they 
do in fact provide adequately, by reasons of their other features, for the 
absences due to sickness whioh are ordinarily allowed employees in this 
category. >-.•. ••-yy, . i ' y i'-AyPy-'"-,•" ••'••' '' 

Although the Lockheed plan allows only 12, rather than 15 days of 
paid absence on account of sickness per year, analysis of its other pro
visions reveals that it provides other features v/hich may compensate for 
the slightly shorter sick-leave allowance. The provision &r accumulating 
sick-leave credit at the rate of one week for each year of ser'̂ ice after 
one year of service, in particular, lends support to the view that the 
plan as a whole appears to provide adequately for absences ordinarily al
lowed bona fide executive, administrative and professional employees on'? 
account of sickness. ,»,!,,.; .: *. • - .- - .• v'-̂  . - ^ 

Y/here the employee's absence due to sickness is in excess of'the num
ber of days allowed under this plan, deductions from the salary of the em
ployee will not be considered to defeat the exemption. Such deductions 
v/ould not be deemed inconsistent v/ith employment on a salary basis, within 
the meaning of Regulations, Part 541, as interpreted in release A-9. 
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L. Metca l fe "'/ialling 
Admin is t ra to r 
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Mr, J. T, Kiser ;.•.:.'..• SOL:HJE:CTI-I 
Assistant Vice President r -.j, , 
Houston National Bank ^ ,.•„•..,•:.: yy.'.,' ' Miarch 29, 1945 
Houston, Texas - p ̂ V,-, p.,\>.];̂  "•• ,• 

^ P ,?•'•'•;-'iilM' ,•'•'•'.';-<.•'• :'-0'̂ :»|«.r'i "t-ti'^ . ""'. -i-e'i-J?K:iJ^iE;;| 
,-• .'^•"t'i';^ •' i ' y f y } ' . -'A • • 

Dear Mr. Kiser: 
•J 

;j».i. 

This will reply to your letter dated February 1, 1945, addressed 
to Regional Director Gus C. Street, Jr., and referred to me for reply. 
With your letter to Mr. Street you transmitted a letter prepared by one 
of your bank tellers, Mr. Isadore Millor, describing his v/ork, such descr-ip-
.tion having been endorsed by Supervising Inspector Rauch as being "sub
stantially correct." You vrish to know v/hether It.4r. Miller is exempt as an 
administrative employee under soction 13(a)(1) of the Fair Labor Standards 
Act and section 541.2 of the regulations issued thereunder. ^ _ , 

The job description prepared by L'lr. Miller indicates that he 
spends about 4-|- hours a day in the teller's cage serving the beaik's cus
tomers, and that about 85 percent of tho time spent by him in the cage is 
devoted to handling tho currency and silver included in the deposits which 
he receives. The remaining 15 percent of the time spent by him "in the 
cage is devoted to paying out or cashing checks and United States bonds. 
After the cage is "put in balance" Mr. I-Iiller spends 20 to 30 minutes 
daily assisting a bookkeeper, to v/hcm ho is assigned, in totaling her de
posits and balancing her ledger in other v;ays. This includes examining 
for forgeries the checks dravm against the accounts of the customers V/hose 
names are carriod on hor ledger., YJ-. Miller states that tollers must, 
through experience, familiarize themselves vdth the dependability of thoir 
accounts so as to detennine how much scrutiny must be given in each case 
involving cashing of checks or accepting of deposits. He points out that 
in this -way tellers lessen the daily risks ent-ailed in cashing checks and 
in accepting deposits of the bank's customers. He states that discretion 
and independent judgment are also used in the cashing of checks for per
sons who do not have accounts vdth your bank, such checks being dra-mn 
both on your bank as vrell as on other "banks. , •; yf;!o •:.•- -: 

The job description prepared by Jfr. Miller accounts for only 
five hours a day and does not clearly indicato whether or not additional 
time is spent on other work or the nature of such additional v/ork, if any, 
However, if the duties described in that job description are typical of 
all of Mr. Miller's duties, it is my opinion that Mr. Millor is not exempt 
under section 541.2 of the regulations as an administrative employee, 
since his duties call for the performance of tasks which do not involve 
tho exercise of discretion-and independent judgment within t'nc moaning of 
tho rogulations. For exemplo, the receipt and disbursement of money at 
the teller's windo'.v and the simple bookkeeping which ho performs do not 
appear to call for the exercise of discretion and independent judgment 
but soem to be routine tasks. Tho cashing of chocks soems genorally to 
involve nothing more than examination of the signatures and a determina
tion of whether tho accounts have sufficient balances on hand. Both of 
these factors may be, and frequently are, established by referring to the 
bank's file of signature and to the records of accounts. As an omployoo, 
acquiror experience, he learns to recognize signatures n.nd to Icnow tho 
"good" or "safe" accoimts. Such knowledge, hovyevcr, by making it unnoces- , 
sary for him to refer to tho rocords, merely assists the toller in v/orking 
more rapidly, and the use of that knowledge does not necessarily 
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oonstitiite the exercise of discretion and independent judgment. Further, 
although discretion and independent judgment may well be exorcised in 
the cashing of checks for persons who do not have accounts vdth yoiir 
bank, it appears that this occupies only a small portion of tho teller's 
working time and, therefore, it doos not by itself furnish adequate 
ground for exemption. With respect to Mr, Millor's statement that de
posits in imsafe accounts must receive special scrutiny, I cannot state 
whether the work connected therewith is exempt v/ork or not sinoe the 
s-ta.tement is not explained by any factual information, • i 

While on past occasions the Division has held that bank tellers 
are exempt as administrative employees, it has limited such exemptions • 
to-employees who habitually establish procedures and assist in the deter
mination of policies which must be follov/ed by all tho employeos of an 
employer (page 27 of the• enclosod Stein report). In this connoction we 
have also pointod out that— • • : . • : , 

* * * the differentiation between tho clork and tho person 
vdth true administrative responsibility is to be found, 
first, in the exercise of discretion and independent judg
ment, and, socond, in the receipt of an appropriate 
salary /page 287. , . • - .. ' .;,„ ,̂  , 

fVv- ' 

Vli^.t 
OVi'yb 
• ' : .•••,}.., 

Moreover, the Division has alvrays taken the position that the 1 
applicability of the section 13(a)(1) exem.ption to a particular employeo 
can be determined only on the basis of all the pertinent facts and is 
not to be determined by the title given him. Your attention is invited -
to pages 25 and 26 of the Stoin report, i.'/hich emphasize the point f n c t — 

' '•' • * * * there is no description of dutios or titles v/hich "''" 
«•••'••- , • in and of itself can prevent abuse or can differentiate ".' 
.- .'?.•••' between those persons who may reasonably be exempt under 

the act and those vrho deserve and require its benefits, •• ' 
One element distinguishing the two groups is the use of ^̂" 
discretion and independent judgment and this roquirement '̂ 
is included in each of the recommended alternatives for 
the term "admdnistrative." 

.. t'.-r^-' . • 

' < % • 

Since you do not state to what extent Mr. Miller's work is 
typical of the work of all your te l lers , I am not in a position to deter
mine whether this interpretation is also applicable to thu work of such 
other tel lers . As I have indicatod, the applicability to bank tellers 
of the administrative employoe exomption can be determined only on the 
basis of all the facts in each particular case and not on any general 
rule of thxjrob whioh attempts to dotermine the status of t>ji enti!*e class 
of employees. ' - , 

• • • • •'•-,•••,- 'y. i . . . ,-.^.i'. '-^ : , : • : • ; - " - • ' i •--' t • 

'' •-.-'•:' •''* ••'• ' '• '•'•f 'P • • , i ' " / Very truly yours, 
•i-'t •%,' i< y y •••'ri •-'!• • ••"'- '•''• '"' ^^'i^ • •'••' • "• • "'•'•'••' •• ,. 
••**-"'•••• , • . . . . . . . . . - . - . . • • . _ . j • 

_, •ite p y - ' .--.., -. ,i:v y.'( ' - y ^ y -r .• • •'•-" '"'-i' y y y y - i f 

•,,y.^ "•,,:••'• i:V.. .•'•.̂ ;• fir^:--,. •:? :-r?,-4; : c:::̂  • • z •• ' yy'Vi 
- • • -hil'.'.„*.•, .'••'-. • vs ,;;, ,TV'•• • -V' :>i.st2„ 4-- '- '^ ': ' - '• 

E n c l o s \ i r o -:;A:i-'yy»i:iiiy.y.--yiirAiiis^ yy toy . ' i . ;i.;?c?. &.; 
:v:.: Tli.sii.iiiy-'Ciyi: -'y -;'*, - f •"5Js •"'"' 

Tho.cher "J ins low 
Depu ty A d m i n i s t r a t o r 
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Mr, C h a r l e s G. A t w e l l 'i ,'. • ...X.; • 2 1 BB 3 0 3 . 3 •' 
P r e s i d e n t - T r e a s u r e r •. ' . ' . - » . . ^ 
A t w e l l , Vogel & S t e r l i n g , I n c , . , SOL:HJE:CTN » 

60 John S t r e e t ,..j,. ^ * - ^ ^ ^ttmrn'^^^'^^- iSi#ii.w l v ' 
Nev/ York , New York -- - -'•rff.if- '̂•,)M •,•..; ^ - A pr i l 1 8 , 1945 

i.i -•'• •tac.'i;j.*,fiyQ. .»'•« '••• 
Dear Mr. A t w e l l : l l j * %'W^i^Jfftl^s^.ife :K?'».*«jma.« ^ 5»i t e M - ' W l 

. . - • * • 

This -will.reply to your lettor of October 18, 1944, addressed 
to Mrs. Paulino C. Gilbert. You state that your firm is engaged in 
furnishing audit and inspoction services to insurance companios, and you 
inquire about the status under the Fair Labor Standards Act of your 
fieldmen whose principal duties are audit, inspection cjid engineering a 
work. You state that these employeos are roquired to do "evorj'thing f 
from solicitation to technical work" but tho job descriptions containod-'J: 
in your letter seem to refer only to their so-called technical dutios. .t 
Those employoes receive salaries which range from $Z0 a week v/hilo in •» 
training, to $4,200 a year vrhen they become fully qualified. ; 

. .^jui-'yaiti' , „ ^ 
According to your job description, tho duties of your auditors 

are to perform certain auditing work v/hich requires training as o.n ae
coimtant and a thorough kr).owledgo of several branches of the insurance '-• 
business. You state thr.t a large amount of discrotion and judgment is 
involved in this vrork and that an auditor's report is usually accepted as 
final so. as to form the basis for entries on the compa.njr's records. It* 
'also appears that auditors classify pay rolls in accordanco vdth classi-(& 
ficatiohs shovm in insuranco manuals, etc., eraploying their discretion --J 
and judgment with respect to borderline cases and those casos which are s 
not specifically described in the manual. Regarding the two remaining M-
categories of employees, you state that the only difference betv/oen in- k 
specters and engineers is one of degree, since, in genera.l, a man is an 
inspector only, during the training and probationary period and thereafter 
he is a safety engineer. An engineer, your job description shows, per
forms various forms of accident prevention work e.nd examines into a num«̂ i* 
ber of factors which enter into the determination of the ratos charged *' . ''. 
for insurance. '"• 

In addition to the foregoing duties, your auditors and engineers 
have to call on agents, branch offices and companies, "doing solicitation 
v/ork." You further state that the rocommendations of both auditors and 
engineers are accepted by the insurance companies for the purpose of can
celling risks. You v/ish to know v/hethor your fiold men are exempt imder 
section 13(a)(1) of the Act -and the Regulations, Part 541, issued thero-'-
under, . . i ' ^ y 

y..r.,.y..,.i-ii.̂ b . . » * • . • tfA lyiH-iTi, y^h D.:r' :̂ti,l'i-JO« -tiif^m o Itf .•«;lIaB«P# 
As you may know, the exempt status of an employee undor any sec

tion of the Regulations, Part 541, depends upon whether his work and com
pensation meet -trfie roquirements contained in that soction. In this con
nection, I note that your statement indicates that some of tho employcos 
under consideration perform more difficult types of work than others. 
Consequently, it must bo assumed that the degroe of discretion and inde
pendent judgment exercised by these men in the performance of their dutios 
varies \vith their particular assignment. Furthermore, since you state 
that they are required to do "everything from solicitation to technical 
work", it appears that in addition to the technical duties containod in 
the job description, some of the employees may be engaged in certain nonexaapt 
v/ork. It is not possible, therefore, for me to say thr.t all emplcyees 
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within each of the three classifications are exempt or' nonexempt, sinco 
the duties which you describe are apparently selected frcm tho sum of the 
duties of all employees within oaoh group and are not uniform in oach 
group. However, for the purpose of illustrating the principles involvod 
in applying the regulations to your employoes, I shall assume that each 
job d(gsoription is a complete description of all the duties of a particu
lar employee in the g?oup of efflployeo§ to whcan it appears to refer. 

As limited by tho foregoing, it is my opinion that thoso em
ployees classified as auditors are oxompt as administrative omployoos if 
they are engaged under only general supervision in tho kinds of v/ork 
enumerated in your job description of auditors and if they are coraponsatcd 
in accordanco -vdth the salary roquir.om.onts of the administrative defini
tion. However, employees in this category who are in training and who, 
therefore, receive detailed rathor than genoral supervision, or who are \ 
ongaged in routine tasks v/hich do not require the exorcise of discretion 
and independent judgment, would not bo exenpt. None of tho auditors is 
exempt as executive employeos sinco they seirvo no suporvisory fimction. 

As regards inspectors and engineers, you state that tho onljr *' 
difference between them is one of degree, that thero is no sharp dividing 
line between tho two, and that in genoral, a man is an inspector only 
during the training and probationary period, and thereafter is a safety' 
engineer. From these facts I would be inclined to say tha-t the inspector, 
during this probationary and trial period, ivould not bo exempt if, as ap
pears to bo the case, his job does not require him to exercise that typo 
of discretion and independent judgment which characterize the true ad
ministrativo employee. "When inspectors have passed this period of train
ing and actually perform responsible work as safety engineers in which 
they are required to exercise discretion and independent judgment, they 
may meet tho requirements for exomption 0:3 "administrative" employeos, 
provided of course, that they also satisfy tho salary requirement in the 
definition of that tenn and do not perform any nonexempt work, that is, 
v/ork v/hich does not require the exercise of discretion and indepondont 
judgment and is not related to thoir administrative duties. 

-1-< 
In the last analysis, the v/ork performed by the individual om-•.. 

ployee is the determining factor rather tlian the job title or the job 
description of the position in which he is employed. Therefore, if you '̂  
should have any furthor questions regarding the status of a particular ''* 
employee, it is suggested thr.t you submit a coraplete description of the''* 
v/ork which the employee in question is actually performing. Since our -'" 
regional cffice serving the area in v/hich an emploj-ee is v/orking is 
usually in a better position to determ.ine all tho facts, it is advisable 
to submit such a statement directly to the regional offices, I am on- -̂;. 
closing for your information a bulletin which contains the addresses of •*' 
the Divisions' rogional and branch offices. ^ 

J .J ' . 1 

"•̂ -'-A'y-'it bi'i'*-vyy-y'-'i^'P'iP ''y^ •:vr: -•• i''- '̂̂ '=''' *'-"'f!' 
^Sjn-f-r^ •-i*-yH' •}•"• ••i^.-y-iy^'-'y-y, • 'PP •''P' '"'''^ &!̂ « :̂̂  

•;• •• } ' : - / J - ,• , ' • t ' t /V . . . • • '• ' f -
• , • fi,». .. .•, ' . , , . • '- .• -, w - • 

fiT :*,•..•.".:;• u'.:. J .-y V e r y t r u l y yours ' . 

--iyrt iA.- '̂- ..-ii'^'.bZ , -"r-.iUft. -'•S'-itf- A^f: I'i-rVif^lt*''' '"' • ' " - •'' • - ' • • 

•^pyrjiy^i im ..>irr4p.:i.v^y:^,:-»--: r-^J^ri-*'^^'"'-';'* ';• T h a c h e r Winslow 
* ry.- iyyfry-it-—yifii>%^l • ' Depu ty A d m i n i s t r a t o r 

E n c l o s u r e .*.> -?î  -itî - •>••• A ' t 
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Apr i l 2 7 , 1945 

Washington 25, D. C, •'•:':-'} V'I 

Louis Lieber, Jr. Esquire '.ssr--
Dougias Aircraft Company, Ino, "<• 
Santa Monica, California . -

'• Your file: C-Legal-LL-838 ,b . ' : • ' ' ' , 
D e a r I ' x . L i e b e r : '"" * "' -.••>•:<•• 

• .;• . •• • _.:.yi ' y : , , •! "ii.iy .. • ' • ' 

This -will reply to your letter of April 4, 1945 asking whether 
the method of computing employees' wages you describe .is proper under 
the Wage and Hour Law. ''^'y-y-i s 

i.,4*r. You state the employees in question have customarily received 
as part of their wages meals the reasonable cost of which are $1,00 per* 
day and that these employees normally work eight hours a day. You have 
reached the assumption from these facts that each eraployee's -wages under 
the act are in effect 12'|̂  an hour (8 hours divided into $1,00) higher * 
than the cash wage they receive. As a result of this conclusion you com
pute (as shown by the copy of instructions to cafeteria managers attached 
to your letter) the wages of an employee who v/orks a week of 52 hours in 
five days as follows: . ,. . • , ; . 

br:.. Compensation - $,75 an hour plus meals @ 1 2 ^ an hour s $.875 
Total hours worked in 5 days • - : 52 hours 
40 hours @ $.875 Z $35.00 

"• , . 12 hours @ $1.3125 . ' ' ' = $15.75 

• . ;' Total Compensation = $50.75 
Deduction for meals © 12-|jzf per hour (12.5 x 52 hours) r $ 6,50 
Cash Pay = $44,25 

However, since the reasonable cost of meals furnished this em
ployee is $1,00 per day $1.50 more than the roasonable cost has been de
ducted from his compensation. This occurred because contrary to the as
sumption on which you computed reasonable cost, the employee worked in 
excess of 8 hours a day during this week. Had the employee v/orked a v-reek 
of six 8 hour days, your method of computations would result in a smaller 
charge to the employoe than in the v/iek discussed above in spite of the 
fact that the reasonable cost of the meals furnished is greater in a six 
day week. 

Ordinarily, under the opinion expressed in release R-1925, de
ductions in overtime weeks for board, lodging and othor facilities cus
tomarily furnished are not regarded as a violation of the act even though 
they exceed the reasonable cost of furnishing such facilities if the de
duction would not cause a violation of the minimum vrage provisions of the 
act if only 40 hours had boen worked. However, as the next to last para
graph of Release R-1925 indicates, deductions v/hich by the mannor in v.'-hich 
they are made tend to affect the cvertime compensation duo employees, are -^ 
not permissible. Where, as in the situation you present the amount of the 
deduction varies in exact proportion to the number of hours v.rorked and not 
in accordance vdth the cost of furnishing the facility, a violation of the 
act results from the deductions. The fact that the employoe may receive a 
greater total amount of compensation under this plan than he would if the 
exact amount of tho reasonable ccst were included in computing his regular 
rate of pay and only the reasonable cost v/as deducted does not show the 

- 31 - » • (03322) 



Louis Lieber, Jr. Esquire 
I 

Page 2 

plan is a valid one. From the point of viev/ of the -i'fage and Hour Act the 
company has changed the employee's regular rate of pay by adding 12'|' cents 
an hour in lieu of meals, and makes a corresponding charge for meals 
v/hich does not represent tho reasonable cost of furnishing meals. 

As indicated aboi/e, the infirmity of the plan set out in your 
letter lies solely in tho method of making deductions and not in the ad
dition of 12'|'cents an hour to an employee's compensation in lieu of 
furnishing meals without cost to him. If -deductions aro made for tho 
actual reasonable cost of meals furnishod employees rather than on the 
basis of the number of hours v/orked, no violation of the act v/ould rosult 
from the deduction. In such a oase, vrhether the employee's hourly rate 
of pay is inoreased by a specific cjnount in lieu of the meals which for
merly were a part of the emplojree's compensation, or whether no increase 
is made, 't;he cost of the meals would not have to be taken into .account 
in determining the employee's regular rate of pay since the ratals would 
be paid for by the employee and not furnishod him by the employer as com
.pensation. Of course, if any increase is made in the hourly rate of pay, 
that increase must bo included in the omployee's rogular rate of pay for 

computing overtime. 

^t*$-*^ y y i-y. y >i/v 

f 1.1 

Very t r u l y yours, 
' i « f y -.r.r f ' i^j.t^f "' 

.•.i:^ l iV^y 

• I } 

L. Metcalfe Walling 
Administrator 

Enclosure .-y 
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Mr. E. F . Kendall - - y i . - .-/•* ' ^t, ••'̂ 5'* ?^tJ-v Aipril 30, 1945. 
Socony-Vacuum Oi l Company . : ,:rr.-:/V:»'.. •/•'̂  t^^ >>W' ^ "^^ ^^• 

b T'hite Eagle Div i s ion -rc- or, *.;..-i>'̂ '̂ n-i 'rs •yar-y'^r-r&'KP^'yyi^-J^'y' ^ ^_; _̂  
:- 925 Grand Avanuo ' • -••' fta .̂?'̂ ;w,.-r^ ;̂;.:.,'̂ :'i-.i = f<°. i?*'-"P*'^' y -y y^-•^ :'b^ 
i . Kansas C i ty 13 , Missour i - ^S^a . :! .y-nciy r̂ ^^^Lmir •i^H^my '^^' 'm.i*y^ 

' .C'UJ- ti.-.lif}y:i - ^ . i ' •VO.V.-4 ..:• ; • '-;• •••J-' ' . .•••. . . . . . . ' . . . - .. • • 

. Dear Mr, Kondallf j ,;y_y îi, feojSfa^•l.SJi>;^ /':*•;--«.••£;;«.• oPi- '''-• .ji'::*.r«;« ^ * - •̂fl̂ K?-? 

Y'our lot-bor addressed -to !!r . D. B. Maggs, Solici-tof', Depa r t 
ment of Labor has been r e fe r r ed t o mo for r e n l y . You ask t o be advised 

. as to the ex-tent t h a t t h e " l ay -ove r " hours i n -the s i - tua t ions you 
p r e s e n t must be considorod time worked for purposes of premiimi com.pen
s a t i o n , I assune from your r e f e rence tp premium compensation t h a t the 

.• employees involved a re covered by tho Fa i r Labor S'tandards Act and a re , 
; e n t i t l e d t o the payment of t ime, and one-hal f t h e i r regxilar r a t o of pay '•=• 

for a l l hours worked i n eycess of 40 in any workwook, 
'ipy".y-'i, . . . •.ib^-.^: • .• •• ^^y'n-' ^!ia"> • 

You i n d i c a t e t h a t fo r purposes of the ques t ions you r a i s e i t 
,, should be assumed t h a t the employees' workday runs from 8;00 a.m. to 
*.5s00 p .m . , w i th one hour off from 12 noon to 1:00 p.m. and t h a t -the 
"̂  es t imated workweek from Sunds^y through Sa-turday i s 48 h o u r s . No v/ork i s 

performed on Sunday, Included i n the hours of work i s -travel time from 
headquar-ters to t h e p lace of work and back t o h e a d q u a r t e r s . The men i n 
volved a rc p i p e - l i n e employees who r ide t o and from t h e i r works i t e s in 
a company t r u c k . 
''-""""" %,..,,...' „-•.„ .,,. ^aiX r'-.r •:•:- i •••i'i' y y îPz .:y y.ysm.^y^r^T-ir.^^ iMpfbl ' 

In -the f i r s t si-buation the t ruck breaks dovm a-t 4:00 p.m. 
Tuesday and i s repaired; by 6s30 p.m. -that same evening a t which time the 
men leave for t h e i r heaiiiquarters and a r r i v e a t 7:30 p.m. I s h a l l assume 
-that i n -this situa-feion the employees were, a t t h o •tiitio th'e t ruck broke 

.dovm, being t r a n s p o r t q d - t o t h e i r headouar- ters . ( i t would be c l o a r , of 
" cou r se , ' t h a t i f the-employees continued t o work u n t i l the -truck was r e -
^ pa i red and a r r i v e d to ca r ry -tihem back -to headquar te rs t h a t a l l the timo 

be'tween 4:00 p.m. and 7:30 p.m. would c o n s t i t u t e time worked under -the 
a c t . ) On -the b a s i s - p f 'the foregoing assumption i t v/ould appear t h a t ,;, 
the time spen t t y the: employe es awai t ing the r e p a i r of the t ruck was a 
•period' of inacti 'virty by reason of an i n t e r r u p t i o n i n 'the employees' work 
beyond -the employees/ , o o n t r o l . Such pe r iods should .be -regardod as time 
worked under the a c t , (See paragraph 4 of t h e enclosed I n t e r p r e t a t i v e -
B u l l e t i n No.- 13.) In t h i s case then -the time between 6:00 a.m. to 12 

-noon and from 1:00 p.m. t o 7s30 p.m. should bo incl-uded i n computing -the 
hours workod by -the employees i n ques t ion for overtime pu rposes . 

• t 

In the second s i t u a t i o n the t r u c k breaks do-wn a t 4:00 p.m. and 
the '.employees spend the: n i g h t a t a town 30 mi les from h e a d q u a r t e r s . The 
employer pays for t h e h o t e l and meal expenses incurred by the employees. 
At 10:00 a.m. the n e x t day the -truck i s repa i red and -the crew a t t h a t 
time s t a r t s back t o the job and i t s members are re-turned t o headquar-ters 
-tjiat evening on r egu l a r s chedu le . Tho fac t s givon i n t h i s s i - tuat ion are 
i n s u f f i c i e n t , -to enable me -to give any d e f i n i t e opinion as t o the s-tatus 
of t h e time spent by t h o employees awai t ing -the r e p a i r of -the t r u c k . 

, Genera l ly j -hours v/orked w i l l include a l l timo dur ing which an employee' 
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is required to be on du'ty or to be on the employers premises or to be 
a t a prescribed workplace, and a l l timo during which the employee is 
suffered or permitted 'to work whe'ther or not he is roquirod to do so . 
(See the ericlosed Interpreta t ivo Bullot in No. 13, paragraph 2.) On 
the other hani , time during vrhich the employee is relieved of a l l duties 
and v4iich may be used by t te employee to follow his private pursuits 
need not in the ordinary case bo regarded as time worked i f the amount 
of timo is in fact of suf f ic ien t duration to enable -the employee to 
follow his personal i nc l ina t ions . In ordor to answer -the ques-tion posed 
in th is s i tua t ion I would have tc know the placo t ha t the truck broke 
dovm, tho na'ture of the employees' a c t i v i t i e s af-tor the truck broke dovm, 
the time at vAiich they wero required to assemble in the morning following 
the breakdovm, and the ins t ruc t ions , i f any, they were given by the em
ployer a t tho time of the breakdown. However, you may be able -to de-ter
mine the amount of compensable time in -this s i tua t ion for yourself 
through -the applicat ion of tho foregoing pr inciples to the fac-ts in -this 
case . 

"i . iy : ,m, .y . ' ' i<i i i . -yydjPL - i y i y '̂ P Ĉ f î '.-'̂ 'S'̂ '̂ vv ^--^ '- t * ' --̂  '̂ ^••y::^ii:^i:ir.-
In tho third si ' tuation, the facts ars 'the same as in the 

second s i tua t ion except tha t the employoes are tronspor-ted by a public 
conveyance which breaks dov.m a t 4j00 p.m. and tho emnloyer hires a car 
to 'take the men homo and they ar r ive a t 8:00 p.m. I assume that in th i s 
case home refers to headquar'ters rather than the homos of tho individual 
employees and I fur'ther assume t h a t the employoes are required to remain 

a t the point where -the breakdovm occurs un t i l the car hired by the i r 
employer arr ives to pick them up. Under such circums-tances i t would 
seem that the time spont waiting for the car and the time spent in t rav l 
•to headquar'ters should bo included in computing the tirae worked by the 
employoes in 'this s i tua t ion . Of course, a d i f ferent resu l t may obtain 
i f the circumstances in this s i tua t ion are not as here assumed. 

In the four'th situatdon the facts given are these . The break
down occurs a t 4:00 p.m. Saturday, Tho men lay-over with hotel and meals 
paid by the employer. The truck is repaired a t 10:00 a.m. Sunday morning 
a t v/hich timo they leave for headquarters arr iving a t lljOO a.m. and 
then go to the i r homes. From the time of the broakdown un t i l the truck 
i s repaired the iron are privileged to go to a show, to bed or spend the i r 
time in any other manner they d e s i r e . I assume in th i s case 
the t ruck breaks down in the torai in which the employees spend the n igh t . 
I f as you indicate "the employees are relieved of a l l duties and are free 
to pursue the i r ovm in te res t s bo-tween the time the truck breaks dovm and 
•the time of i'ts r epa i r , such time need not be regarded as tirae worked. 
In my opinion, the time spent in t ravel to headquarters from lOiOOa.m* 
to 11J00 a.m. sho%-ld, lnovicrTer, be deemed tine worked. 

I f you should have any further questions concerning this mat-ter 
you may .find i t more convenient to communicate i/vith the Divisions regional 
office located a t F ide l i ty Building, 911 T'alnut S t ree t , Kansas Ci-ty 7, 
Missouri, ,.:-,.•;,,..., •• . . ^i. •-.yi: .. -•' - •-- . ' • : • ' . , 

^ . . ..yf. ': •-..•^y^i.-T,..'i- r . ? . ' • ' Q r y - - ; ^ , ,-•:.• , . - . • . • . • * -

' ''.-fh,.:;'" '',H v*-tr-;: 1'.^- "'«-• y'lJ.y'^y.'^ ^'' ••'•- V e r y t r u l y y o u r s , ' ' , ^ : 
•i-*i y j i y t r y ' - s 'ri,,''. ':;.•:;;'•••<;•}•?-X'*"'• 
-1 y^ri'i 'y} iy'-vi^. i'i '̂oiyii ry'"^' • - , 

;••• ' :o i . i :yyf c.:̂  C;.'!,:'" :• ':y'y> i i'i. '''i^ ^^ 
"TO!. 1?. MoCOI'tB 

; .; Deputy Adminis t ra to r 

'•?,-*^dyx:rit^)i^''^ " -I i ' 

,:^!;c^^c^ ^ ^ ^ 'i.-i) •ii^K.'^'^ "^'-^ 
. . ii.S,.- ,„ i-y.-A. : '• r ; j ' i^ is i- ' . '^fiAtii>'-vffi. 
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W a s h i n g t o n 2 5 , D . C , n'iinbbMvi:^^ -' a<:Ci,'•r;'...'.Aii .,e*.;'^ '*'̂ ' 
' r^iyiamr-:- î •'•'' •" '«? <*«^^ *4. ' ^ .-s;...r oB*t/j ^T ,i^-'liy.- May 1 8 , 1945 '"y 

- t o t ^ j & n f ^ y . • a p i • 'y • • • y ^ y y ..•._,.- . • ^ 
C o l o n e l R a l p h F . Gow .C •«?>? -!;i: .;-sc;.k.-:«f:-*̂  vr"!."'- po .̂aî -̂  ' -mb. -^.i-i^'y^^'H'^.rrm^i^ 
G e n e r a l l S t a f f Corps •n^o. Drjfpi-iifvf .-;,>' t̂ :̂  .-;:,.5i.o,ri a? c:;* «.a^o.C'*.a isj'^ ,! .̂fid-Am^ 
D i r e c t x j r , I n d u s t r i a l Pe r soh r id l D i v i s i o n ^-'i'*'^''?^^*'^"- ^:-'^'^*"'"' .-^-v'/C-i'*'^-' 
H e a d q u a r t e r s , Army S e r v i c e F o r c e s . TSĴ -̂ SW*-

Tfash ing ton , D . C . - ^ ' ; ' • • ' 
fets- i;'?:̂ varf;•.'•'•';?'> s^-'" •;'-v;/i-.X .̂>v''̂ i'<;, •'"̂ '•̂ ••c**' '-s-iii'i^.e;v'• •:•: 

Dear C o l o n e l Gowj ^ R--.J<MO>'..ir.->-\̂ >i/ii»f̂  .•̂ •̂̂ â' •••••;>i itv ••/j.̂  ,«oJ'\3.a.a f̂ -̂̂  •'JE® '-o.i .Ivi.j^.v'^ 
•-••y rt^yi.r-.:.- yi.iidi'i^,i^.. ^ S ' y y y - y . . t ^ > i>iVSmii y^mi-';;i^' ' ' ' • '-"̂ ^ 

Th i s i s i n r e p l y t o y o u r l e t t e r r e q u e s t i h g t h e ' A d m i n i s - t r a t o r ' ^ : 
t o e s t a b l i s h c e r t a i n c r i t e r i a i n r e s p e c t t o s i ck - l eav^e p l a n s f o r ,* 

,. e x e c u t i v e , a d m i r d s t r a - t i v e and p r o f e s s i o n a l employees w h i c h would 
s a - t i s f y t h e salau-y r e q u i r e m e n t s s e t f o r t h i n R e g u l a t i o n s , P a r t 5 4 1 , '^* 
for e x a n p t i o n u n d e r t h e p r o - v i s i o n s o f s e c t i o n 1 3 ( a ) ( 1 ) of t h e F a i r •'''" 
Labor S-tandards A c t . As e x p l a i n e d i n R e l e a s e A - 9 , t h e s a l a r y r e q u i r e - ^ ^ ' 
ment o f t h e e x e c u t i v e , a d m i n i s t r a t i v e and p r o f e s s i o n a l e x e m p t i o n s i s 

'^ n o t met i f d e d u c t i o n s from t h e e m p l o y e e ' s s a l a r y a r e made f o r a b s e n c e s 
o f t h e -types o r d i n a r i l y a l l o w e d bona f i d e , e x e c u t i v e , a d m i n i s t r a t i v e •'*'̂  
o r p r o f e s s i o n a l e m p l o y e e s . I t i s -the D i v i s i o n s ' p o s i t i o n t h a t a r e a s o n 
a b l e number o f a b s e n c e s on a o c o u n t o f s i c k n e s s i s o r d i n a r i l y a l l o w e d 
w i t h o u t l o s s i n psgr t o employees i n t h i s c a t e g o r y . T y p i c a l l y , a l t h o u g h 
n o t i n v a r i a b l y , -the nimiber o f s u o h a b s e n c e s al lovred t o t h e s e -types of 
employees i s g r e a t e r -than t h a t a l l o w e d t o employees i n a l e s s r e s p o n - ' 
s i b l e c a p a c i t y . ••! «•.:,,•Mr,j3.v',t« x,--. y ioy ŷ y}y.i>.yr •..•«si,*«-f-.|-•&«•'.:' •-.yi- *-.- • 

• • ; _ . • - , . y y : - ; y 

--y-:.y- - y 1, 

_i... .-, The D i v i s i o n s s t i l l have u n d e r c o n s i d e r a t i o n ' t h e q u e s t i o n o f '-'-̂  
s e t t i n g up g e n e r a l s^tandards fo r company lea 've p l a n s w h i c h w i l l n o t be 
i n c o n s i s - t e n t -with employment on a " s a l a r y b a s i s " w i t h i n t h e R e g u l a t i o n s , 
P a r t 5 4 1 , a s i n t e r p r e t e d i n R e l e a s e A - 9 . 
fe -Sf "'••'""TP' ZiiiiTi'ii 

P e n d i n g a f i n a l d e c i s i o n a s t o w h a t , i f a n y , g e n e r a l s - tandardV 
for l e a v e p l a n s may be f o r m u l a t e d f o r p u r p o s e s of d e t e r m i n i n g c o m p l i a n c e 
w i t h t h e r e g u l a t i o n s , t h e Di^v is ions w i l l c o n s i d e r any s i c k - l e a v e p l a n 
which a l l o w s e x e c u t i v e , a d m i n i s t r a t i v e and p r o f e s s i o n a l employees 15 
d a y s o f s i c k - l e a v e a n n u a l l y , o r t h e e q u i - v a l e n t , wi^thout c o n s e q u e n t re--^ "-

.„, duc- t ion i n s a l a r y , a s p r o v i d i n g a d e q u a t e l y fo r t h o s e a b s e n c e s d u e t o 
s i c k n e s s w h i c h a r e o r d i n a r i l y a l l owed bona f i d e e x e c u t i v e , a d m i n i s t r a t i v e 

-: and p r o f e s s i o n a l e m p l o y e e s . T:Tien such a p l a n i s i n e f f e c t , d e d u c t i o n s 
fo r a b s e n c e s on a c c o u n t of s i c k n e s s i n e x c e s s of -this number w i l l n o t 
be c o n s i d e r e d -to d e f e a t t h e e x e m p t i o n , i f i t i s o t h e r w i s e a p p l i o a b l e . 
This assumes t h a t t h e plan- i s n o t q u a l i f i e d i n sucb a way as t o p e r m i t 
d e d u c t i o n s fo r r e a s o n a b l e a b s e n c e s due t o s i c k n e s s which o c c u r b e f o r e 
t h e employee has had an o p p o r t u n i t y t o e a r n s u f f i c i e n t s i ck - l ea -vB c r e d i t . 

• Adeqi:^at6 p r o v i s i o n f o r s u c h a b s e n c e s w i l l be c o n s i d e r e d t o be made , 
however , i f h a l f t h e y e a r ' s s i c k l e a v e may be drawn upon by t h e employee 
a t any t i m e d u r i n g t h e f i r s t s i x months of employment ard t h e f u l l y e a r ' s 
l e a v e , o r t h e unused b a l a n c e , may be dra-wn upon t h e r e a f t e r . 

The p o l i c y e x p r e s s e d above s h o u l d n o t be t a k e n t o mean t h a t 
•tihe D i v i s i o n s w i l l c o n s i d e r a s i c k - l e a v e p l a n w h i c h p r o v i d e s l e s s •than 

' ' " ^ ^ i - . 7 ^ ^ - (03322) 
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15 days of sick leave per year as necessarily failing to provide ade
quately for absences ordinarily allowed bona fide executive, adminis
trative, and professional employees on account of sickness. The adequacy 
of such a plan must bo determined upon a consideration of all its pro
visions and of its operation in practice. It is not, -therefore, possible 
to state categorically vdthout .further information whether the threo 
plans, excerpts from which i-ere at'tached to your letter, do provide ade
quately for absences due to sickne-ss which are ordinarily allov/ed such 
employees. Coi-nnent on certain provisions of these plans may be helpful, 
however. 

I ,-: ,-.•J.fl-faftwl? •• 
I n a c a s e whore s i c k l e a v e " i s d e t e r m i n e d and a u t h o r i z e d b y t h e 

S u p e r v i s o r o f t he s e c t i o n in v h i c h t h e employee v.-orks," t h e adequacy o f 
-the p l a n w i l l o b v i o u s l y depend on vhe- ther t he s i c k l e a v e a c t u a l l y d e -
-termined and a u t h o r i z e d i s s u f f i c i e n t t o p r e v e n t d e d u c t i o n s from s a l a r y 
fbr r e a s o n a b l e a b s e n c e due to s i c k n e s s . I f i n p r a c t i c e 15 days d u r i n g 
t h e y e a r a r e p r o v i d e d b e f o r e d e d u c t i o n s a r e made , t h e D i v i s i o n s would c o n 
s i d e r t h e p l a n c l e a r l y and u n q u e s t i o n a b l y a d e q u a t e . I f l e s s i s p r o v i d e d , 
t h e p l a n m i g h t s t i l l be c o n s i d e r e d a d e q u a t e , d e p e n d i n g ,on t h e f a c t s . The 
mere f a c t t h a t approval!, o f t h e c o m p t r o l l e r i n w r i t i n g i s r e q u i r e d f o r s i c k 
l e a v e " a t a r a t e i n e x c e s s o f -two weeks p e r y e a r " would n o t n e c e s s a r i l y 
i n d i c a t e t h a t t h e p l a n f a i l s t o p r o v i d e adeq -aa t e ly f o r a b s e n c e s o r x i i n a r i l y 
a l l owed on a c c o u n t o f s i c k n e s s , . ^^ .ailow i&l&^rSI'ij •f,.iits'..' f'•: i-i^'^, 'i"'̂ '̂  **' ' 

P r o v i s i o n s f o r a c c u m u l a t i o n o r a d d i t i o n of d a y s of s i c k l e a v e ^ 
i n a c c o r d a n c e w i t h l e n g t h o f s e r v i c e a r e t a k e n i n t o cons i d e r e . t i o n by t h e 
D i v i s i o n s i n de to rmin in .g t h s a d e q u a c y of s i c k - l e a v e p l a n s p r o v i d i n g l o s s 
t h a n 15 d a y s of s i c k l e a v e b e f o r e d o d u c t i o n s a r e m a d e . A p l a n c o n t a i n 
ing such p r o v i s i o n s may p r o v i d e a d e q u a t e l y fo r a b s e n c e s o r d i n a r i l y a l l owed 
bona f i d e e x e c u t i v e , a d m i n i s t r a t i v e and p r o f e s s i o n a l employees evon t h o u g h 
i t a l l o w s o n l y 12 d a y s o f s i c k lea 've d u r i n g t h e f i r s t y e a r o f employment , 
i f i n o t h e r r e s p e c t s t h o p l a n i s a d e o u a t e . I n 'the c a s e of p l a n s which 
a l l o w no s i c k l e a v o t o employeos u n t i l t hoy have b e e n employed for a .f'iven 
p o r i o d o f t i m e , i t i s c l e a r t h a t d u r i n g s u c h p e r i o d on employee i s n o t 
employed on a " s a l a r y b a s i s " w i t h i n t h e i n t e n d m e n t of t h e R o g u l a t i o n s as 
i n t e r p r e t e d i n R e l e a s e A - 9 , i f d e d u c t i o n s a r c made from h i s s a l a r y f o r 
r e a s o n a b l e a b s e n c e s due t p s i c k n e s s . 

rt«r-.i ryi..fy-Po^-^ v a s ' r ^Msaoo , Mx,*' a ao i :-• ;•-:,'. <-'VT t ^ r ; f - I " '. «!$•* i;':;xw: 
I t r u s t t h a t t h e f o r e g o i n g i n f o r m a t i o n w i l l be of a s s i s t a n c e to ' • •-

y o u . 

o^ i3;,y i.aa::i«-?.-f*i"<>!5i'ad:̂  y x •'Ji'irfrurfiA'bfi •;•?-*•>: &2voi?l 'cyj -̂•i.H 
•yri>.tirfdydix£ic ,t,'riZi-ijt)f.:m' einii &ciod .;•:-»»[,• Very t r u l y ' y o u r s , * 

,.i^iii-?a*fe?ls ,.r•yf/'flr*'. Iil' ^ i ^^i-i ^ P^^vP •' -••' 
*o". i.:",r-' 'tOd;.wiX,axsii 'xfJ ?3ii c.:ijy- .:i: ^z^i-yofa .'io -•itii<?c-. . 
„:.L.'iS.r.i.itqitii a^i?-'"ffi»;CrJ .?.; M Pi I tKO'r^ ' 
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This is in reply to your letter requesting information con
cerning the exemption afforded employees engaged in retail or service 
es tabli sl-mients under the Fair Labor Standards Act. 

iyyr i . . i .. J .. J5JJ 

You state that your client operates a retail store on the 
ground floor of an office building in New York City. In connecticn v/ith 
the store your client also operates a factory which, for economic and .-..t 
other reasons, is located about "two city streets" av/ay from the r-e'tail 
store. The firm purchases its woolens, rayons and cotton goods in Europe 
and the United States, The factory manufactures clothes'pursuant to .*/• 
orders procured by the sales clerks at the store. A certain amount of 
ready made suits are also produced at the factory for sale in the store. 
The factory is divided into -two separate units; one vrhich manu.factures 
tailored garments, pursuant to orders procured at the store, and a -;• 
"busheling" department v/hich makes alterations on all retail clothing 
sold, . The services of 'the "busheling" departraent are performed gratu
itously and are rendered after the sale has been raade. A sraall percent-
,age of the firm's sales are made to customers outside the State. You 
also state that the only other interstate feature of the firm's business 
is -the receiving of the necessary materials frora outside the State by an 
executive and some assistants. The purchasing, as well as all other 
work necossary to the operation of the store and factory, are performed 
at the premises where the store is located. 

.̂„. ., ;•: •<• :• . yyylH"• yifo^ -iyi'ivrsy^y. • ! • y y y ;. -; . • . . P .•,.:> ' 

.. You ask: i - - . i i.̂  i^i • ' i ' : i'• ' ' :•••-••';' ' 'i , i " • 

(a) Does this business come under tho exception of retail 
selling or sorvicing establishment? ^ _ , . / ... • 

,', ,i,:t'£.'.•• (̂ ) ^^® "the employees who receive the goods as it co-j;ies frora 
out of the state covered by the Act? •„ . •• . , 

' .,.;,.•:,.•-.. •• .i!'--:;'^-'••.'•-J ' •--

(c) Does -the mere fact that a certain amount of the retail 
sales are made to customers outside ths state bring all the employoes 
under the Act? 

(d) Yifhat percentage of the retail sales in a business having 
. ' i^ this setup need to be interstate to bring the company -under the Act^ 

.: . I . . • 

(e) Does the setup shov/ing in this business constitute one 
or two separate establishments? 

. . ... ^ . . ' , . y . -i.. . . . . • f -

' ' " ' . . . ...... ••. .T%^ • P ' : . . ' iy ' ^ y ' ' i ' i ^ ' - ' " ' '•" (03322) 
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As you know, the general coverage of the Fair Labor Standards 
Act extends to employees engaged in interstate coramerce or in the pro
duction of goods for interstate commerce, including processes or occupa
tions necessary to such production. With respect to overtime compensa- I 
tion, the act requires that such employees be paid not less than time * 
and one-half their regular rates of pay for all hours worked in excess 
of 40 in any workweek, unless exempted by sorae specific provision in- the v 
act. 

Coverage, under the act, depends pn whether the employees are i 
engaged in commerce or in the production of goods for commerce. Y/hether 
they are so engaged is generally determined by the nature of -the individ
ual'employee's activities. From your statement of facts, it v/ould appear 
that the employees engaged in activities related to the operation and 
conduct of the factory which manufactures and alters garments that move 
out of the State, are engaged in the production of goods for commerce > 
within the meaning of sections 6 and 7 of the act. Those employees are 
engaged in production of goods for commerce if the employer, at the time 
the garments are being, manufactured or altered, intends, hopes or has 
reason to believe that tho garments will move outside the State. See 
United States v. Darby* 312 U.S. 100. It would thus appear that the em-., 
ployees of the "busheling" depar-tment, as v/ell as those in the manufac
turing unit of the factory, are covered by the act. ^PK. : ".̂ «-" 

,.i ,-... y-

"•''''-' An exemption from the minimum-wage and overtime, requirements 
of the act is provided in section 13(a)(2) vJhich exempts any employee who 
is engaged in any retail or service establishment the groator part of 
whose selling or servicing is in intrastate commerce. The determination 
of whether a particular establishment is a retail establishment is ordinar
ily not difficult. A retail establishm.ent, generally, has certain well- . 
defined characteristics v/hich distinguish it from other establishments '' ' 
(See Interpretative Bulletin No. 6, a copy of which is enclosed, par-, 
agraphs 6-17). Ordinarily, retail clothing stores are rotail establish
ments v/ithin the raeaning of tho exemption. Employees in such retail 
establishments v/ho engage in tailoring operations, such as tho taking of 
measurements and tho making of necessary alterations to suit the noods 
of the individual customors would generally come v/ithin the section 
13(a)(2) exemption, '<•• '• • ' I 

As used in section 13(a)(2), "establishirient" ordinarily means 
a physical place of business. The terra "establishment," as used in tho 
section, is not synonomous with the v/ords "business" or "enterprise" as 
applied to multi-unit companies. Seo 'felling v. American Stores, 133 F, 
(2d) 840; Walling v. A. H. Phillips. Inc., 65 S. Ct. 807. • 

Your client's store and factory, in ray opinion, would appear 
to constitute at least two ostablishments vdthin the purview of tho 
section 13(a)(2) exemption, one a retail store, and the other a manu
facturing establishment outsido -the scope of -the section 13(a)(2) exomp
tion. - • . • -• ' . • = i V . 

It appears from your lettor -that your client's store makes only 
retail sales and that only a small percentage are interstate. It is the 
position of the Divisions that the greater part of -the selling or servicing 
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of a particular establishment is in intrastate commerce for purposes of 
section.13(a)(2), if raore than 50 percent of the total gross receipts of 
the establishment is derived from intrastate sales or services. A sale 

•^- involving an out-of-State delivery of the goods sold is a sale in inter
state commerce. If, as you state, more than 50 percent of the salos of 

if your client's store are intrastate, and if the store's sales are at re
tail (as explained in paragraph 18 of Interpretative Bulletin No. 6), 

- the section 13(a)(2) exemption ivould be applicable to the employoes 
* ga-ged in that establishment. 

With respect to those employees engaged in purchasing raw 
I materials for the factory, paying bills, keeping books and paj/roll re

cords, and performing all the other clorical v/ork for tho entire busi** -̂• 
ness, it is noted that thoy are employed in the executi-ve offices of , . 
the' entire businoss which are loca-ted "at tho preraises \itievQ the store 

i is located." The quoted phrase does not clearly indicate the actual 
'. physical location of the offices in the store. It v/ould also be ira-

portant to know v/hether there is a segregation of the office activities 
performed for -tho store and tlio so performed for -thie factory. . If, as 

s. appears to be the case, the offices aro physically separated from the 
retail store, and the office employees perform unsegregated clerical 
•duties connected with the activities of bo-th the retail store and of the 
factory, it is my opinion that "the section 13(a)(2) exemption would bo 
inapplicable to them. ' • , ,;, • ,*: , 

/ ' ^ -A.,, .••••••i. .-• .̂.-̂  ;•••:- -•..., r • •• ' - i . .y ' -- t . i • • • • r . i iA .y , *:.e..-'•••••<̂  j./^; 

>̂  It is generally recognized that bookkeepers, stenographers, 
^ I ' . and othor clerical employees of a firm, v/hich is engaged in the pro

duction of goods for commerce are ongaged in occupations necessary to -f 
production within the raeaning of section 3(j) of the act, and in the 
ordinary case, are also engaged in interstato commerco v/here they pre- -
pare roports, letters, credit vouch-jrs, otc, that move in interstate :? • 
commerce. The office employees in question vrould, thoreforo, appear ; 
to be coverod by the act. Also, it should be notod t?iat emploj'-ees at 
the factory engaged in receiving goods coming from anothor State are 
engaged in interstate commorce within tho coverage of the act regardless 
of v/hethor or not the clothes are produced for in'torstatc commorce, .. 

Anothor exemption -Aich ;may be applicable to some of your 
client's employoes is that provided by section 13(a)(1) of the act for 
employees employed in a bona fide executive, administrative, professional 
or local retailing capacity, as -those torms aro defined and delimited by 
Regulations, Part 541, a copy of v/hich is enclosed. In this connection, 
it is possible that certain of -the bushelraon in tho busheling dopartmont 
may be exempt under section 541.4 of tho regulations as being engaged in 
a local retailing capacity if, as you state, thoy mako minor alterations 
on clothes v/hich are immediately incidental to the retail sales. 

..... •••. v'' *'- ^ ' " ' '• - ' '• ' • ' • - ' ' • • " • , - • " ' •- --• 

•I ti-ust that you will bo able to dotormino the ansv/ers to 
your problems on -the basis of the enclosures and the foregoing. If you 

„;, have any additional questions, I shall bo glad to assist you f\irther. :•,,': 
Howevor, you may find it more convenient to consult the regional office 
of the Wage and Hour and Pu'Dlic Contracts Divisions at 341 Nin-bh Avenue, 
New York, New York, ,;w: w*̂ ^ 'i:,,'ii'i. P . i , . .^ 

,3, ti'.;.:.;'.;.̂. Very truly yours, ••" ' ' , 

Enclosures •' .. •-:,-' .-s ^ WM, R. McCOMB 
' '• - - 39 -. Deputy Administrator (03322) 
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Washington 25, D. C. 

Miss Leonora Decuers • ,, ,, 
' y 4 ••'•,• 

National Shrimp Canners Association ... .. 
Hibernia Bank Building . . 
New Orleans 12, Louisiana 

Dear Miss Decuers: , ' ,. , • 

21 BG 101,0 

SOLlJDGiHCNjDMH 

May 31. 1945 

li -i ,. , 
' ...' • m^i.-' 
I y . . : !•• •_': •- ..... 

Reference is made to your letter protesting on behalf of the 
National Shrim.p Canners Assooiation, the revision of our interpretation 
of the seafood and fisheries exemption provided by section 13(a)(5) of 
the Fair Labor Standards Act as announced in release A-15, issued March 
29, 1945. You state that the Association feels the nev/ interpretation 
"improperly narrov/s the scope of the exemption granted by Congress.".... • 

It is believed that a comparison of our previous and present 
positions on the application of the exeraption clearly shov/s 'that the 
present view somewhat broadens the scope of the exemption rather than 
narrows it.' Under the previous interpretation, as you will note from 
the enclosed copy of Interpretative Bulletin No. 12 issued November 
1940, the exemption vras limited to 'those employees who engaged in opera
tions described by the terms used in the section. The new interpre-
tation, however, in announcing the occupational test for applying -the 
exemption, brings v/i'thin the exemption a n'omber of eraployees not pre
viously considered exempt. Thus you will observe that the first part 
of the exeraption is now considered to include employees vi/hose occupa
tions involve work performed as an incident to fishing, fish farming,. • 
or similar acti-vlties. Yo-a will further note that the application of 
the latter part of the exemption is no longer restricted to employees 
engaged in operations considerably affected by natural factors but is 
considered to include as we'll any eraployee v/hose occupation is in a 
functional sonse essential to, and an integral part of, the activities 
involved in the movement of the perishablo products to consumers or to 
a nonperishable state, v/hich aro described by 'the terms used in "the 
latter part of section 13(a)(5), Also, the revised interpretation re
cognizes that employees may perform an insubstantial amount of non-
exempt work (up to 20 percent) in a worl̂ reek without defeating the 
exemption for that week, .: , 

You seem particularly concerned ovor the fact -that under our 
revised interpretation night v/atch:Tien and employees manufacturing ice 
for fishing boats, etc. aro not exempt. Both these classes of employees 
have been consistently regarded as nonexempt by the YiTago and Hour and 
Public Contracts Divisions. The terms of tho statute, interpreted in 
the light of the principles stated in release A-15, do not appoar to. 
justify a reversal of this established position. From the description 
provided by you of the duties perfonned by tho night watcliraen, it soems 
clear -that a substantial proportion of their time is spent in activities 
which cannot characterize their occupation as exempt. With reference to 
employees engaged in tho manufacture of ico for salo to fishing boats 
and for use in preserving tho shrimp, such eraployees are not considered 
to raeet the prescribed tests for exemption and this viow is believed to 
clearly conform -vdth the intent of Gongressas .evidenced by the legisla
tive history of the exemption. 
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You request that members of the Association be granted an 
opportunity to discuss the revised interpretation and that revision of 
Interpretative Bulletin No. 12 be witiilield pending this discussion. As 
a result of a recent conference be-tv/een representatives of the Divisions 
and the National Canning Association, it was decidod that representatives 
of the Divisions v/ill meet with representatives of the seafood and 
fishery industry and labor representatives in New Orleans, San Francisco, 
and Seattle for the purpose of presentation of views on the exemption. 
Regional Director Joseph A. Noah has arranged a meeting for this purpose 
to be held in New Orleans at 10 a.m. on June 20, 1945, in room A, 
Mezzanine floor of the St. Charles Hotel. I am informed that the 
National Canners Association plans to supply interested members v/ith 
mimeographed copies of pertinent extracts from opinions of this office 
which raay give them a bettor understanding before the meeting of the 
Divisions' interpretation of the scope of the exemption, so that there 
may bo a full exchange of viov/s. In the forthcoming re-̂ ision of Inter
pretative Bulletin No. 12, an effort will bo made to provide as defini
tive an ansv/er as possible to any questions v/hich these conferonces may 
reveal to be of raajor intorost to eraployers and employoes in the industry. 

In the future, should any raembers of your association encounter 
difficulty vdth respect to applying the oxemption, it is suggested that 
they request from this office opinions on specific problems that may be 
troubling them. If suffioient information is submitted upon v/hich to 
base a conclusion, I shall bo glad to render an opinion concerning any 
particular problem upon request. In order to provent a possiblo miscon
ception as to the purpose; and effect of such opinions, hov/ever, you are 
reminded that v/hile, as Administrator, I am authorized and directed in 
certain specific instances not rcleva,.it here to make binding rogulations 
and definitions, the statute does not confer upon me as Administrator any 
general power to issue bindi:ig rulings. My administrative interpretations 
of the act merely represent my best judgment as to hov/ the courts v/ould 
rule if the questions wore to arise in litigation, and serve to indicato 
the construction of tho lâ'/ vrhich v/ill guide me in tho performance of my 
duties unless I am otherv/ise directed by authoritative decisions of tho 
courts. Of course, in interpreting section 13(a)(5), I raust be raindful 
of the Supreme Court's admonition in the recent ca.3e of A. H. Phillips Co. 
V. Walling (decided March 26, 1945) that exemptions from this act raust 
"be narrov/ly construed, giving due regard to the plain meaning of ' • 
statutory language and the in-tont of Congress," and that "to extend 
an exemption to other than those plainly and unmistakably vdthin its 
terms and spirit is to abuse the interpretative process and to frus
trate the announced v.dll of the people." 

If I may bo of further service in this matter, please do not 
hesitate to call upon mo. 

'Very truly yours. 

L, Metcalfe Walling 
Administrator 

Enclosure •̂' • '''" 
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