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SOL:EG:HCN;Di'.iH 

February. 5, 1945 Archibald Cox 

V'illiam S. Tyson 

Lynchburg Foundry Co. i'.i 
Lynchburg, Virginia ^ '̂' 

Your note on -!n\r memorandum of February'' 3, 1945, raises the 
qusstion of whether the subject company is in comoliance ivith soction 
7(a) with respect to its salaried employees. 

It apoears that prior to March 19, 1941, subject paid over
tim.e on the basis of a rate one and one-half times tha rate arrived at 
by dividing the weeVcly salary by 40. Subsoouently, acting on advice 
from the regional office, the company beg.gn caving overtim.e on the basis 
of 53-I/3 percent of the rato which it used before. Prior to the iiisti-
tution of the practice of paying only an additicnal "naif time in lieu 
of full time and a half for overtime hours, an intorofiice --.er.nrandum 
was prepared by Mr. McLennan and addressed tc ten other executives of 
the company. The memorsundum concluded with the instruction that all 
employees effected by the c'hange in the method o.f commuting their over
time pay be advised, ''("hether or not the employees affected ivere in 
fact advised of th.e change does not aopear in your memorandum of January 
31, 1945. The only information I have on this rciiit is tho quoted 
statement by Regional Attorney Davis, that "all e.mplô êes r.3garded 
hours v/orked in excess of 40 a v.-eek as overtim.e hours end considered 
that the employer nays them, only half tir.e rather than tim.e and one-
half for such hours." 

•'•t j.s, of course, true that tai 0m.pl0y.3r may agree v̂ ith his 
employees that the salary paid form.erly for a givon number of hours 
will in the futuro be regarded as comiPensation for all hours of ivork 
in the worlOToek. IVhere tho em.oloyoos work a greater number of hours 
than tho number for ivhich the salary previously constituted Gom.nensa-
ticn, such an agreement amounts to a lowering of the om-ployoos' regular 
rats. The qusstion in such cases ordinarily is, vras such an agreement 
actually mado? '''"'e havo nover exprossed tho idev/ that such nn agree
ment may be said to havo been reached on tho basis of tho unilateral 
unders-tanding of the employer. On the contrary, v.'o havo looked to all 
the surroundirig facts and circuim.stancos including the understanding of 
tho em.TDlcyoos in order to dotermine whether the emoloyees wore in fact 
em.ploysd on a fluctuating v/orkwsek basis ndthin the intendm.ent of para
graph 12 of Interprotftive Bulletin ¥ 0 . 4. 

Among the considerations taken into account in arriviiig at a 
determ.ination i'n situations of this kind are; (l) does the emsnloyee 
receive his salary irrespective of the num.ber of hours vrorked in the 
workweek; (2) does the employee understand that his salary reoresents 
straight time compensation for all hours ivorked in the v/eek; (3) nov/ 
does the emDlox'-sr arrive at the em.nloyee's regular rate; (4) what rate 
does the employer use for bookkeeping ourposes. 

There is no information in your m.e'm.orandum on the first point. 
All that does aopear is thst the employees ivork a fluctuating number of 
hours and when overtim.e is v-zorked are paid an additional one-half time 
of the rate arrived at bv dividing their salary by 40. 
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Memorandum to Archibald Cox Page 2 

The information on the second point in your memorandum 
indicates that the employees do not understand that their salary is 
straight time compensation for all hours of work, Moreover, since the 
comoany utilizes hourly rates on Its najTolls rather than monthly or , 
weekly salaries, it would appear that the company itself does not -. 
seriously regard the salaries as controlling factors, / . . ' 

The fact that the employees continued to work after the change 
in the method of calculatiiig their compensation in the"instant case would 
not, in my opinion, necessarily indicate their agreement that a salary 
previously paid for 40 hours of work now covered all hours worked. Cer
tainly it would not if their understanding was, as indicated in Mr, 
Leist's mem.orandum, merely that overtime was henceforth to be calculated 
at one-half time rather than at time and one-half,'/'// />•.•''"// •'y',. 

Finally, the use of an hourly rate calculated by dividing the . ' 
salary by 40 is further indication, rebuttable, of course, that the - , ^ 
salary/ is intended to represent compensation for 40 hours of work,. .>-/ 

Before I would be able to express a definitive opinion as to < 
whether subject's method of calculating its salaried emolovees' overtime 
com.pensation satisfies the reouirements of section 7, I would' need the 
information indicated. If the employees are in fact employed on a fluc
tuating workweek basis, there is no objection to the em.riloyer paying 
more overtine than is required by section 7 (of. Legal Field Letter 7, 
page 27). -i^,'y :-. . -y y-y , y • .,_ b . - , y '. •••.'̂  "•;:;/•. . ..-,:'•/'./• -yPi"'^ 

~-̂'"' In my opinion, the principles of the Belo case are not applic
able to this case. There the court was concerned with the validity of 
an agreement to pay employees the same vmges they received prior to 
•the passage of the act through the establishment of a contractual regular 
rate for purposes of op-ertime ccmpensation. The question w a s , what was 
the regular rate of the emploj'ees involved and, not whether an er.iployer 
compensating his salaried emolovees had changed the basis from a salary • 
for 40 hours of work a v/eek to a salary for a fluctuating workweek. In 
the Belo case the court pointed out that there is nothing in the act to 
bar an employer from contracting with his employees to pay them the same 
wages that t h e y received previously so long as the minimura required by 
the act is respected. .But the court did not indicate that less than time 
and one-half of the regular rate could be paid for overtime hours. 

The question in the subject case is notj ' 'H'^at is the regular-
rate?" but rather, "Is time and one-half being paid for the hours over 
. 40?" ::: ... ̂  ̂  . . . ' . 

i ' "̂  - ' 
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SOL'JMSjmH 

February 7, 1945 ALL REGIONAL ATTORNEYS 

Douglas B. Maggs •..-'• 
Solicitor 

"•De Minimis" -Pair Labor Standards Act , " - . • - . - P ,-. ̂ '̂ 

The desirability of a clarifying statement concerning the 
Divisions' position on the application of the "de minimis" doctrine 
with respect to the applicability of, or ths enforcem.ent noliCy under, 
ths Fair Labor Standards Act has been brought to my attention. 

It is not doomed necessary or advisable, either from a Legal 
or an enforcement policy standpoint, to define in terms of percentages 
ivhat amount of covered v/ork an employes must porform in order to come 
ivithin tho general coverage of the act. As you knoiv, there have been 
numerous court decisions holding the act applicable to employees v/ho 
spent only a very smiall proportion of thoir tim.e in'covered ivork. Five 
percent, for examole, v/ould certainly seem, m̂ ore than de m.inimds, both 
undor the decisions of ths courts and under the Divisions' long-established 
position as exorsssod in Interpretative Bulletin No. 5. Since coverage 
is based on the v/ork of the employee, it is obviously not decisive that 
onljr a small psrcentago of the em.ployer's business consists of interstate 
comm.erce or the production of goods for interstate commerce. 

The Divisions,have never expressed either an opinion or an 
enforcement policy defining the limits of the "de m.inimds" doctrine in 
termis of a percentage for purposes of determ.inirg coverage under tho act. 
A so-callod "de minimis" rule was adopted as a m.atter of enforcement 
policy with regard to restitution in a singlo factual situation, nmneibf: 
''Adhere 5 percent or loss of the goods produced for intrastate consumption 
by an establishm.ent has inadvertently entered interstate com.meroe, due 
entirely to the circumstance of ths eEtablishm.ent's proximity to an ad
joining State. Sse Field Oporations Handbook, pp. C 22 (Rev. 8/43) and 
R 7(Rsv. 1/44). also, Field Operations Bulletin, Vol. VI, No.3,p.16. 
As is made clear in the references cited above, this policy relates only 
to enforcem.ent with respect to r>ast violations. That it is not intended 
to be used as a test of coverage is evident from̂  ths instruction that 
future complianco should be sought in such cases. 

' • " - '• ' , . ^ ' ' • ' ' 

Care should be taken to avoid any statem^ents -/.'hich may leave 
em.ployers or employees with the erroneous impression that the 'Divisions 
consider tho failure of an employee to spend a particular nercsntage of 
his v/orktime in covered work as sufCicient in and of itself to exclude 
him from coirorase undor the "de minimis" doctrine. 

- 3 -
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Donald Ivi» LIurtha, Chief, Wago and Hour 
Headquarters Section, Now York 19, N, Y« 

Vi'illiiajiL.-S« Tyson, Assistant Solicitor 

Rogulations, Part 516 

SOL-AJF:HCN:Dm 

February 7, 1945 

This Vrill roply to your momorandum of January 1^, 1945, ro quo st
ing my opinion as to vhat is nocossary to satisfy tho roquiromcnts of tho 
jfecord^keeping regulations. Part 516, Tdth respect to determining violations 
under section 11(c)* • \ -- - r • 

As you know, section 516.1 definitely states that "No particular 
order or form of records is prescribed h y these regulations." This section 
imposes upon an em.ployer the duty to determine for himself the order and 
form of his records and it-is this very latitiade v/hich indicates that the 
regulations are interested principally in substance rather than form* Ex
ceptions to this rule are fevr and they are applicable to employers, of learn
ers, apprentices, messengers, homeworkers, ©tc» ,. • / - , . > - ; 

The data vjiiicli the regulations call for may be set. down in any 
form of record and the information contained theroin need not be in any 
particular order» This is so notv/ithstanding .section 516^2 ivhich states 
"Every employer shall maintain and preserve payroll or other records con
taining the follov/ing information and d&ta * * *•" (Emphasis supplied.) 
The section itself doos not say that tho inf oarmation should be in any par
ticular order dr form; nor 'does tho mere numbering of the several items 
justify an inforonce that the information should necessarily be contained • ' 
in that order or be carried as entiroly separate itoms in the rocords, for 
to impose such a requirement would render nugatory soction 516,1. And as 
•stated in the Explanatory'Bulletin, page 3, "Soctions 516.2 thicough 516.3 • 
are subordinate to section 516.1." .The regulations are designed to insure 
tl;at information as to all the itoms listed will bo available from whatever 
form of rocords tho employer may choose to keepj they do not purport to re«* 
quire a separate ontry of each listed itom of information, a^ such, in the 
employer's records ».̂  i r,: \'; v " •yy- --, •-, ,., • . • •. .-.. ^.-•i-pr- ••; •- ; 

•iiy^byp -'•:' In. a givon instance, the omployor nood only shov/ that the infor
mation rcquirod oy tho rogula-tions is roo.dily asccrtainablo from his rocords, 
oithor upon direct roviov/ or v/ith a reasonable amiount of rc com.putation or 
extension of the totals carriod; in oithor event, the records v/ould moot tho 
requirements of tho rogulations although individual.itoms aro not shovm sep
arately* The manuscript of tho 'vTagc-Hour Codo covering tho subjoct of records 
indicates that ITC havo ruled•• in tho past that no application undor section 
516.18"for an exception from tho rocord-kooping requiroments is necessary in 
order to onablo an omployor to koep his rocords in a form from v;hich tho in
formation or data req'uired by tho rogulations to bo recorded may bo obtainod 
through extension, rccomputation, or transcription of such records* In view 
of tho fact that tho principal purposo of tho record-keeping regulations is 
to make available tho information necossary to dotormino v/hcthor tho provi
sions of tho statute concerning minimum, wages and ovcrbimo compensation aro 
compliod v/ith, tho keeping of rocords from vriiich all tho specific items of 
information listed can bo readily ascertained ought not to be doomod to con
stituto a violation of 11(c) moroly bocause tho omployor has adopted a form 
of rocord v/hich doos not contain a soparate ontry for oach individual iton 
amon.g those listed* * * * 

V . . ' - • i - ^ i - . : : ^ ^ _ , ^ • ' ' ( 0 3 1 4 7 ) 



I^morandun to Donald M, Ivhrtha Pago 2 

I cannot agree, thorcforo, ivith the viow oxprossod by Rogional 
Attornoy Millor in his nomorandum of Novombcr IG, 1944, v/horcin ho says 
"* * * it is r^'.position that a failuxc to shov-' af!fxrmatiVoly upon tho ' ; 
faeo of tho records any of tho itons spocifiod in soction 516,2' of Rogular 
tions. Part 516, constitutes a violation of tho act * * *," 

Regional Director Kill, in his menorandum of Novonber 15, 1944, 
to Mr, Dillo, calls attontion to a statomont in tho Field Oporations Kand-
.book v/hich ho states appoars to be contrary to soction 516,1 of tho regu
lations.''' 1 agree that tho statomiont in tho HCvUdbook dcos not ac-cui-atcly 
rofloct tho fact that tho rogulations roq-airo infonnation to 'bo kopt in the 
rocords, rathor than tho ontry in thp records of oach individual iton of. 
this infonnation soparatoly. Clearly, howovor', no statcnont in tht3 Kcjidbook 
could bo regarded a.s modifying or superseding tho rogulaticns thoinsolvos, 
and Iir, TifinsloT/, in his monorandiim to jcir,; Hill, is doubtless correct v.rhon 
ho^ says, "*')<* tho Handbook is not intondod. to sup'orscdo or aodify tho 
rogulations and honco tho statomont to vmich you refer should bo road ivith 
soc-vion 516,1 in rdnd," 

It is, therefore, my opinicn that tho position cf tho Field Opora
tions Branch, as indicatod in your monorandLu;!, to' tho offoct that "records 
containing tho follov/ing infornation and data" actuallym.oans that the. 
itons spocifiod nood not bo sot forth individ'ao.lly but nood noroly bo avail
ablo by conputation fron tho rocords kopt, is, in general, the correct in
torprotation o'f tho rocord-kooping rogulations« ' . . • •.. 

* ' 
* • • ' . - . 

I do not boliovo tho language or tho holdings of tho courts in 
Flomj.ng v» .Pearson Hardv/aro Flooring Co,,.' 39 F,Supp, 300 (E.D, Torj-i.,) and 
in Walling v« Noiv Orleans Private Patrol, 57 F.Supp, 143 (E,D, La,) aro 
nocossa.rily to tho contrary. In the Noiv Orleans case, it docs not appoar 
that tho^ itons of inform-ation called for by tho rogulaticns woro ascor-
tainablo fron tho records actually kopt. In the Pears on caso, violations 
of "bho oarlior regulations, ivhich v/ore suporsodcd by thoso nov/ in effect, 
woro involved. Tho manuscript of tho• .chapter of the "iiago-Hour Codo v/hich 
"nxs prepared on this subject contains the fcllov/ing statomont: 

"Those rogulations, as presently phrased, are designod 
to allow employers sono latitude as to form^ and content 
of rocords, I'/ithout, hoivever, in any respect rcliox'-ing 

; •;: . .• thom. of full rosponsibility for tiic ;.iald.ng and kooping 
.of rocords ivhich -contain (that is, havo ivithin thomi) 

, i., tho infori'jia.ticn and data spocifiod by tho Administrator," 

A footnote to this statement, based on the files examinod, points out: 

. . "Tho rogulations vrere redrafted v/ith -the purpose stCvtcd 
y .. in the toxt in mind, and v/ith •bho understanding that 

tho rovisod rogulations would alloiv tho Regional Directors 
, SODO discrotionary pov/cr in detornining tho adoq^uacy of 

records as naintai.nod by oiiiployors in their regions," 

Vilhilo it is tn.i.c that in ITalling v, Roilly, 7 VJago Hour Ropt, 1026, tho 
defendant's violations v/ith respect to .itcns spocifiod in tho rogulations 
arc listed by tho court, the court doos not say that there i/ould still bo 
a violation of soction 11(c) if thcro vrore othor data in tho records fron 

, ^ fy 
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M, LIurtha Pago 3 

which tho necossary information could readily havo boon ascertained*. It 
is clear from tho court's Finding of Fact Ho* 6 that carnirigs o.t piece.-
rates v/erp-; conputed and recorded on a bi'-v/oekly basis cnly, so that it ivas 
not possible, by roferenco to any data actually containod in tho rocords, 
to ascertain tho infomaticn oallod for by sootions 516*2(6), 516.2(8) cjnd 
'516*2(9) of Rogulations, Part 516* ; / • '-^i-y-yP -yp-iyy ;/'/<;; . . 

Uith referonco to your nonoranduin of Januarjr 30., 1945, I do not 
boliovc that the forms in v/hich infcmations, indictments or.complaints/.; 
havo boen dravm evidence any inconsistency botiToon tho position taken in 
liti'gation and tho viov/s heroin expressed* I find no conflict botv/oon tho 
position horoin stated cjid tho language found in complaints or docroos to 
tho of feet, that a defendant "failed to mkOj keep and px*esen.̂ o records * * 
as proscribed by tho regulations^" or tho language you cite in your nomo-
randum (" that tho rocords kopt by defendant failed to show adequately and 
accurately, etc*") as typical of sono complaints* Such language loaves 
opon tho question as to v/hothor the rocords actually kopt arc adequate 
and accurate enough to provide tho information and data oalled for by the 
regulations* . , . . , - ; 

Attachmont 

*• <• ' 

v* 

y -

\ << ' I T J 

*^ 

yy H|u? •f »•l » » . ^ » . 

* - * » ^ ) . 
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Regs* 542 
Miscellaiieous 

I^. L, A, Hill 
Regional Director 
Ljinneapolis 3, Iviinnesota 

. •' ' .' • • • ^ ' ; ' • . ' ' ' > • 

Thacher Yi/'inslow, 
Acting Deputy Administrator 

Montimental Salos & Iknufacturing Company 
St, Cloud, Minnesota 

SOL:LG:CTK 

February 14, 1945 

' ''''" I refer to your menorandum of January 17, 1945, to Harry l̂ feiss, 
Director, Economics Branch, and to the attached copy of a letter from the y 
subject conpany dated January 8, 1945, The subject conpany's letter and ^ 
your menorandum concern the adequacy of the notice given to the public 
v/ith reference to the ivage order proceedings and the promulgation of the 
ivage order fo;" the Stone, Clay, Glass and Allied Indust'ries,-.- The subject 
company claims that the requirements of sections 8(d) and 8(f) of the Act 
were not satisfied. It refers in particular to the pro\''ision in section 
8(d) that tho Administrator shall givo "due notice to interested persons" 
and shall give them "an opportunity to be heard" before approving or dis
approving the recommiendations of tho industry comrdttee; and to the provi
sion in section 8(f) that "no such ordor shall take offoct until after duo 
notice is givon of the issuance thereof by publication in the Federal Rogis
ter and by such othor means as tho Administrator deems reasonably calculated 
to give to interested persons general notico of such issuance," 

Tho siattor ivas i-eforrod to the Solicitor's Offico and thoy advisofl^ 
that tho Fair Labor Standards Act does not require that all those who may 
be affoctod by a contomplatod wago ordor shall havo had personal Jmoi'/ledgo 
of tho pendency of tho proceeding or of tho pronulgation of tho ordor. Such 
a condition v/ould bo im.possiblo in practice. All that the statuto requires 
is that general notico of hoaring bo givon to intorostod persons by publi
cation in tho Federal Rogistor and by such othor noans as tho A.dmini strat or 
dooms reasonably calculated to give such general notice. Tho "other noans" 
ivhich aro to bo omployod in giving gonoral notice, in addition to publica
tion in tho Fodoral Register, aro not spocifiod. This is loft v/ithin tho ( 
discrotion of the Administrator. The mere fact that an individual producer 
doos not actually loarn of tho hearing or of the pronulgation of the ordor 
at tho time is net controlling. In this connoction, I refer you to Pearson ' 
V, Walling, 5 W.H.Rept, 1139 ^.C.CA, 3, Novombor 10, 1943). As the court 
said in that caso (at p, 1141): 

Duo process in a procooding of this character docs 
not require that all thoso who miay bo affected by a 
contomplatod wago ordor shall havo had personal 
iaiov/lodgo of tho pendency of tho proceeding or of 
tho pronulgation of tho ordor, Tho statute doos 
not so require, and such a condition v/ould bo utterly 
im.possiblo in practice, * * * Notico of hoaring "by 
publication in the Fodoral Rogistor and by such othor 
noans as tho Administrator dooms reasonably calculated 
to givo general notico to interested persons" suffi
ciently satisfies tho general roquiromont of duo process 
in a proceeding for tho promulgation of a rcmodial ivago 
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order by tho Administrator, under an iadustry definition/ , .V 
t/hich can soujidly bo said to indicato to tho producers i y ' 
of particular goods th.at thoir product is in all roason- .. ,'• 
able cortainty covered by tho definition and mthin tho .̂ 

I scope of tho procooding boing had* -.., ...'.•.'• ;..'.' - ;.̂;'., • 

I should also like to point out that the Federal Register Act, 
44 U.S.C, sgc* 307, providos that, whcro a Federal statute requires 
notico of hearing, notico by publication in the Federal Register shOwll 
•bo doomod to give duo notico to all United States residents, oxcopt 
whero notico by publication is insufficient by lav/* Hotice of the pub
lic hearing on the committoo*s rocommendation, at v/hich interested par-

? tics wore afforded an opportunity to prosont testimony, was published in 
the Federal Rogistor on June 8, 1943* Tho v/age order v/as publishod there
in Decomber 4. 1S43* , , ..̂  v. • • 

••> ' ^ " y ^ ' • • ^ ' • i ' :.•-.-. ; .' . /. ••/" " '-' y ' - . 

Of course, the Division was desirous of having all interested 
members of the industry informod concorning tho various developments in 
connoction v/i'bh the issuance pf the v/ago ordor* 'The measures to.kcn to 
publicize thoso devolopmonts woro therefore not limitod to publication 
in tho Federal Register* Tho Economics Branch has informed me that 
copies of'tho Administrativo order appointing the committee (Administra
tive Ordor Ho* 132), tho notico of public hoaring and the v/agc order, wore 
sont to a list cf interested parties. Includod among those are * * * 
associations, trcwde unions, and trade publications concornod with tho ,̂-

^ ^ raanufacture of granite or related products* yyi" y : '•.-,.'• '*'' 

•• ' - ^ •' * * , * 

In addition to tho above, press releases v/cre sent at the timo • 
of the issuance of the v/age order to all of tho press servicos and tho 
"sYago and Hour Reporter* ..* >. . • •• • ," . „ ,y ' ;.; . 

Accordingly, all employees within the coverage of the order have 
been entitled to its 'benefits from̂  the effoctivo date rogardloss of the 

, fact that thoir omployer failed to recoivo personal notice* 

* Attachment .'- '/•.•;•'- . ' ••" •y-- yj'-'-- '•" • ' • ' . . .....,,.•, .,.. .. . yÂ_y 
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'Kenneth P. Montgomery, Regional Attorney 
Chicago, Illinois 

Donald M, 1/furtha 
Chief, "ffage-Hour Section 

The Missouri Valley Bridge & Iron Company 
100 South Wabash Avenue 
Evansville, Indiana 
File No, 13-51,416 " •• • /• , 

*' • • 21 BI 302,2230 

SOL:HJS:I'.ffS 

I&rch 8, 1945 

• We have just jiost-revieived a memorandum dated November 8, 1944, 
addressed by A, VJ'. Ewbank, attorney, to Mr. G, E, Brickley, District Super
vising Inspector, and a letter dated Noveffi.ber 17, 1944, v/hich you wrote to 
subject in connection therewith,' In those items of correspondence it is 
stated that an employee of subject finn who is variously designated as 
"clerk-photography" and "supervisor clerk" may be exempt under a combina
tion of the executive and professional exenptions. 

It appears that the em.ployee in question is in fchargo of the 
photography section of tho firm and has under his supervision a photog
rapher and five clerks. In addition, he is required to take, photographs 
of commissioning ceremonies and othor spocial events. He porformis such 
specialized v/ork in tho processing of film.s as blue-toning, reducing, and 
intensifying, although tho routine developing and printing are_ dono by a 
photographer and three darkroom clerks who ivork Under him. You recognize 
that this photographic v/ork is nonexempt work v/ith reforenoo to tho oxocu
tivo exemption, but you s'batc that it is work v/hich qualifies for the 
profossional em.ployoo exonp'bion imdor section 541.3 of tho rogulations. 

On tho basis cf tho facts as statod in the afore-montioned 
corrcspondonco, it is my opinion that tho onploi/oe roforred to is not, 
oithor v/holly or in part, exempt as a professional enployoe, sinco it 
doos not appear that ho is engaged in v/ork roquiring Icnov/lodgo v/hich is 
customiarily acquired by a professional education, nor that his ivork is 
predominantly original and creative in character 'in a recognized field of 
artistic endeavor, A photographer mtay bo oxonpt undor soction 541,3 
'Vhere artistic effect is of particular importance and tho rosult is de
pendent upon invention, im.agination or talent" (Manual of Ncv/spapcr Job 
Classifications, pago 9), Hov/cvcr, ordinary industrial photography, sueh" 
as that which seons to bo called for in tho instant case, is not charac
terized by theso qualities. Furthermore, such photographic laboratory 
v/ork as reducing, intensifying and toning is not predominantly original 
and creative in character, but although it nay roquiro skill, is moroly a 
routine job. It is thoreforo my opinion thcb the photographic work doscribod 
horoin is nonexempt v/ork undor soction 541,3 of the rogulations, unless it 
corresponds to tho typo of artistic and creative ivork referred to abovo as 
profossional v/ork. Accordingly, if it exceeds tho 20-pcrcent limitation on 
nonoxompt vrork laid doivn in soc'tion 541.1 of tho regulations, tho cmployoo 
in question v/ould not qualify for oxemption as an oxocutivo cmiployoo, nor 
could tho 541,1 and 541,3 oxomptions be tacked in subjcc"b caso. I suggest 
that subjoct bo advised accordingly. 

(0314?) 



Amzy B. Steed 
Regional Attorney 
Birmingham, Alabama 

Donald M. Murtha 
Chiefs Wage-Hour Section 

Franklin Coal Mining Company . ., 
806 Protective Life Building ' i i 
Birmingham, Ala'bama ".-y'-'-i'•''-yy' ' .bpy 

21 AC 409 .4113 
.514 
• OD 

':' SOL':HJE.:CTrl 

•" March 9, 1945 

iy-t,^ - it , ... ;• y.y. ' - ; .;f ''.' -••;:; . - • • ' : ^' " ' . iy - . •y ,. - y-• ' .•'" ' / • , " ' ' ' " ' ''. 

This will reply to your mî morandtam. of Septeihber' 1, 1944,' 
requesting an opinion as to the correctness of a letter which you propose 
to send to subject. Apparently, the only facts furnished b,-̂  subject firm 
concerning its problem are contained in its statement, as follov/st . 

Our tipple, v/asher, and mine hoist at Powhatan was '•' " '̂ -̂  ' 
destroyed by fire yesterday,. _ ,,̂  ..;,•,., i.. • • ^ . , 

.. '/ It is our understanding of the "Fair Labor' Standards i,.y. 
Act" that in rebuilding this plant that the labor in '.',,"•/ • 
constructing it will not be subiect to this act. In '''. /' • 
other words, as v/e understand it the construction la- 1 ., ' / 

.̂  bor vrould not require ti.rie and one-half pay in oxcess ' v" --
o.f 40 hours per .'weeliL. . ..-

in the proposed reply, you expressly a.ssume'that subj'ect is en
gaged in producing goods for interstate comraerce. You state that the 
construction of a nev/ tipple, washer a.nd mine hoist would constitute re
pair or reconstruction v/ork which is covered by the Act, You also stc-.te 
that an additional ground for coverage in this situation is that the re
building of the facilities in question constitutes activities .necessary 
to production v/ithin the meaning of section 3(j) of the Act. Hov/ever, in 
view of the statement in section V(B)(3) on page 10 of release G-162, you 
inquire whether you have correctly stated the Divisions' position. 

As I understand it, a mine hoist is an apparatus by which co.al 
is removed from a mine and dumped into the tipple. The latter is a ,' 
structure or device located at the opening of the mine and is used to un
load the coal from the m.ine cars or mine lift and to deliver the coal by 
means of conveyor belt, railroad or truck to another structure, generally 
known as the coal breê ker, for processing. The breaker is the building 
in which the coal is crushed by machinery into appropriate sizes, after . 
which pieces of rock, shale and clay or bone coal are removed v/ith the 
aid of other machines, including agitators and washing devices. There
after, the cleaned coal is sorted into different sizes by m̂ eans of screen
ing machinery and each size is placed into a separate bin for loading into 
railroad cars. ^ ,,.. . .. , . ̂  . . . ,,.. . .. ... ...... 

In actual practice, hoxvever, the foregoing description may be . .-. 
found to constitute a simplification of the true productive process, 
since frequently several operations may be combined in one building. 
Thus, the tipple may sometimes be the place for "head house preparation," 
that is, the removal of large pieces of rock fromx the raw product, and 
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the preliminary sizing of the coal. Furthermore, in the soft coal mdn
ing industry, the structure referred to in the foregoing as a "breaker" 
is -usually known as a "ivasher." 

""' On the basis of the foregoing, it is my opinion that the con
struction of subject's tipple, v/asher, and mine hoist v.-hich were destroyed 
by fire are covered by the Act, inasmiuch as such construction constitutes 
the erection or installation of fccilities v.hich are integral parts of a 
coal mine. Such erection and installation would seem, to be so closely re
lated and so necessary to tho mining of coal as to properly be deemed an 
integral part of coal mining operations. As such, it v/ould soem to con
stitute v/ork which is necessary to production of coal for cominerce within 
the m.eaning of section 3(j). iin analogous situation is containod in Le.gal 
Field Letter No. 44, page 6, whore the installation in connection v/ith oil 
v/ell operations of a storage tank v/as stated to be a process or occupation 
necossary to the production of goods for commierce and so integrally con
nected v/ith the drilling and pumping oil well operations as to constitute 
activities of producing petroleum.. .Again, paraphrasing Legal Field Letter 
No. 35, page 16, it can be said that in the instant situation tho employoes 
engaged in the activities in question are covered, since tho installation 
and erection of mine hoists and coal tipples are indispsns.able to the rain
ing of coal and are an integral part of mining operations. See also the 
second paragraph on page 17 of Legal Field Letter No. 35. 

You ivill agree that i.n viev/ of the foregoing there is r.o need 
to ansv/er your specific question as to the applicability in this situation 
of the principle expresses in section V(B)(3) on page 10 of roloase G-162. 

' ' X 
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Ernest N, Votaw, Regional Attorney 21 BF 303.33 
Philadelphia, Pennsylvania 21 BB 302.430 

21 BI 302.330 
Donald M, Murtha 
Chief, Wage-Hour Section 

National Malleable and Steel Casting Coi^Siinyi'i'.^-'y'^./i^ ii.'.'i^r'-i SOL:HJE:YS 
South Dock Street '"•.-.',. . . : • .• ,' 
Sharon, Pennsylvania .:" • •" , ^ . .̂ •,.-..••./- :̂' '". Margh 12, 1945 
File No, 37-60933 '.1 ''. • • ̂  •/;- ̂  ; ;''̂ ;'\ •>•; \.' 

This will reply to your memoranda of January 19 and February 2 7, 
1945 requesting an opinion with respect to the meaning of the term "on a 
salary basis" as that term is used in the Regulations, part 541, and 
interpreted in release A-9. You state that in the situation to which you 
refer an employee was hired at t>l»00 per hour with a guarantee of JjplSO 
per month, such guaranteed amount being payable even if the employee •. .-
should be absent for an entire month because of illness. To illustrate ..• . 
this arrangement, you cite the follov/ing examples:.. -••: \ , y ,-i'.i i 

• ' . ' ' • * 

• Example 1 - First week 50 hours, second week .50 hours, .,,.,'. 
third week, 10 hours, fourth week, 50 hours. The em-..̂  .:•':•.' 
ployee is paid $160, . . . * .. ,,. ,. -;"!'• ' ' y 

• -U. .1. -̂  ., • .̂- ••- y - •' . _ r .- ) \ '•• • - -.':,>•.. ,,, •̂•. . • 

Example 2 - First week 45 hours, second week 40 hours, . yny ib 
^ '' '"'' third week no ho\irs, fourth'v/eek 40 hours. Employee ' • •. 
- \ ' worked 125 hours but received $130. .• 

i • • " . • - • 
•f 

Example 3 - First v/eek 50 hours, second week 25 hours, , 
I ; , ",. third v/eek 50 hours, fourth week 5 hours. Eraployee .̂'.,..-. .•. • ,. 

/ •' ... worked exactly 130 hours and received |130, ^ ' ' . 

^ Since the receipt of ̂ (̂130 a month is mathematically equivalent' 
to |30 a week, you inquire whether in examples 1 and 3 above the employee 
is paid in accordance v/ith the principles of release A*-9 inasmuch as the 
crediting from the monthly total of s?1.00 per hour in each of the 50.-hour 
weeks leaves less than ̂ 30 for each of the remaining weeks, I assume-
that the employee in question has a monthly pay period. 

As you know, under release A-9, payment "on a salary basis" 
under Regulations, Part 541, contemplates the regular receipt each pay 
period by an employee under his employraent agreemrent of a predetermined 
amount on a weekly, monthly or annual basis, which amount constitutes 
all or part of his compensation and is not subject to reduction because 
of variations' in the number of hours worked. Furthermore, the payment 
on a salary basis of $130 per month is equivalent to the payment on a 
salary basis of |30 per week, . See Wage-Hour Code, 'Vol. II, page 213, S-ec-
tion 10. Assuming, therefore, that the guaranteed sum of $130 a month 
paid to the. employee under consideration is' not subject to deductions for 
those types of absences ordinariljj' allowed executive employees, it is my 
opinion that the payment each month to the employee of that minimum amount 
of |130_ constitutes paym.ent on a salary.;basis within the meaning of the 
regulations and release A-9. The fact that by .computing his earnings at 
$1,00 per hour, he is paid an additional sum in excess of the $130 would ' 
not affect this conclusion since the sum of SP130 a month, although repre
senting only a part of his total oorapensation, is nevertheless a predeter
mined sum not subject to reduction because of variations in the number of 
hours worked, and is not less than the minimum designated in section 541,1. 
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March 13, 1945 

To: • '. Irving Rozen 
r..'̂  .. • • Regional i-.ttorney 
.. . . : Kew York 1, New York ... ; 

From: Donald M. Murtha •; • 
Chief, li'age-Hour Section 

Subject: Botanical Industries of America, Inc, 
. ^ _ 123 VJest 20th Street . •• .,-

,, , ., _ New York, Kew York ' -y-r < , ..' 
- '•' , - File No. 31-4024 

''lie refer to your memorandum of January 9, 1945, in ivhich you in
quire as to the v/age orders applicable to the operations performed by 
the subject company. 

I 
Subject firm is engaged in the preserving of natural foliage, 

grass, trees and other vegetation by chemical means so that thev re
tain their verdure. These plants are used for decorative purposes in 
hotels, departnent stores, night clubs and other public places. Inclu
ded in this business is the preservation of Christmas trees, holly 
wreathes and other decorations prevalent at Cnristnas tine, lie assume 
that several coverage under the Act exists and that your inquiry is li
mited solely to v/age order coverage. 

The other facet of the firn's business consists of flane-proofing 
both the natural vegetation nentioned above and the interiors of night 
clubs and other places of public assenbly v^ich are required to be so 
flame-proofed by the regulations of the Fire Department cf the city of 
New York. Flane-proofing activities in\'olve not only the spraying and 
otherv/ise treating of chairs, walls, draperies, curtains, etc. in such 
establishments, 'but also the flame-proofing of articles in the plant 
for certification as having been flame-proofed by subject concern. 

iie understand that the subject conpany purchases t'he trees, plants, 
and other vegetation which it processes, and resells these products af
ter processing. It is our opinion that the activities of the company in 
purchasing, processing and selling such products are subject to the v/age 
order for the Logging, Lunber and Tinber and Related Products Industries 
insofar as they relate to trees. The Christmas trees and other types of 
trees that may be handled by the conpany are tinber products included 
within that industry. See the economic report for the ind'astry, enti
tled Econonic Factors Bearing on the Establishment of Idiniraur, "Jages in 
the Logging, Lunber and Timber and Related Products Industries, August 
1943, page 2. Insofar as such activities relate to grass, plants, holly 
wreathes, or other natural foliage dr vegetation, they are covered by 
the v/age order for the Fruit and 'Vegetable Packing and Farn Products 
Assembling Industry. In this respect, the conpany's activities consti
tute "the assenbling and preparir.g for narket of * * * farn and related 
products" ivithin the neaning of the definition of the latter industry. 

( ' 
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• -' The flame-proof ing of the interiors of night clubs and other 
establishments, which includes the treatment of chairs, -walls, drape
ries, curtains and other objects, is a service activity included wi
thin the definition of the Finanoe, Insurance, Real Estate, Motion' •. .• . ' 
Picture, and Miscellaneous Industries, in our opinion, 

. ' •• • • : : ' \ ^ ' ^ : • ' . 

As to the "flame-proofing of' articles in the plant," •'v/e assume . v 
that employees engaged in this aspect of the subject comipany's business 
travel to different plants where various kinds of goods are m.anufactured, 
and flame-proof articles of all types on order. In our opinion, this is 
also a service activity included within the last-m.entioned industry. -., 

* • , • .•. • . . • ' . 

;:'.'.:• • • i i . ( r ,yy 

•i i'yyi'. yi.y.^ 

i . . ^ . 'y 'y 'y ' t i , . 

• ' P ' - y y P 
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To: Dorothy M. "liillitems " 
Regional Attorney 
San Francisco 3, California 

From: Donald M. Murtha 
Chief, l̂ /age-Hour Section' 

Subject: Consolidated Freightways, Inc, 
Portland, Oregon 

• ' 'File Ho. 36-50809 ' ' 

21 CB 401 
21 .CB 204.3, 

30L:ERG:ES 

March 16, 1945 

if 

# 4 

Reference is made to your memorandum, dated December 13, 1944, 
attaching a copy of Inspector Reader's memorandum to Branch Manager 
Charles H, Elrey, dated Septemiber 8, 1944, requesting an opinion con
cerning the applicability of section 13(b)(1) to about 100 em.ployees 
of the subject company v/ho spend the vast miajorit;v'' of their time in 
unloading, loading, and general handling of freight on the company's 
freight dock, .• . ., 

The eraployees in question, it is stated, engage in an insepara
ble activity lÂ iich includes both unloading and loading, /.fter the pick
up and delivery trucks arrive from various urban points, these employees, 
referred to as "dock-men" or "helpers", unload the trucks and hand-truck 
the goods across the freight dock into waiting motor vans or line-h!>ul 
trucks v>h.ich iiaul the goods to out-of State points. In instances in 
wnich the line-haul truck is delayed, the goods are piled on the freight 
dock pending the arrival of the truck at that particular point. 

Inspector Reeder's memorandum states that— ' ' 

Ordinarily emplo3''ees designated as leaders actually do the 
final placing of freight in the line haul trucks—there are 
14 of these m.en and there is no doubt that all of them ac- V ,.", 
tually spend in excess of half their time in such actual 
leading, and admittedly exrmpt operation, Hov/ever, it is a 
more or less regular practice for the loaders to change off 
with the deckmen (variously called leader's helpers, plat
form men,etc.) and hand-truck the freight into the truck e.nd 
have the dockm.an do the actual placing of the goods in the 
hody of the truck or trailer. Thus practically all the dock-
m.en do a substantial amount of actual loading, altho in all 
cases such actual loading is v/ell under 50/o of their total 
work. By "actual loading" is meant the actual final place
ment of goods in the truck or trailer. It should be mentioned 

V that all of the 14 regular loaders are always responsible for 
the proper loading of the trucks assigned to their stations— 
they must scale-check the load and sign the truck out to the 
dispatcher as roadworthy insofar as the loading is concerned, 
/underscoring supplied. / ',,..'•. 
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In the l i g h t of t h e dec i s ions of t h e I n t e r s t a t e Conrnierce Cormni-
s s ion i n Ex p a r t e Ho, MC-2 and MC-3, you r a i s e t h e fol lowing t h r e e 
ques t ions ' : . • .'. - • - •. r, •...-.' ••-' ''••• '̂i t'? .̂ - * ' ... 

1, If an employee, knoivn as a loader, spends more than̂  
• 50̂ a of his woi*kweek in unloading and loading in the m.anner -.-
described by Mr, Reeder, would he be.entitled to the exemp- • 
tion provided by Section 13(b)(1)? • -

2, If the dockmen spend more than 50% of their workweek in 
unloading and in placing goods on the line haul trucks (but .*'"'• 
not finally distributing them on the truck, which, strictly • 
speaking, is the job of the loader), would they be entitled 
to the exemption provided by Section 13(b)(1)? 

3, If an employee, by whatever title he may be referred to, 
spends in excess of 50/̂  of his workiveek in unloading, hand-
trucking on the dock, onto the line haul truck ("but not ac-̂-
tually loading on the line haul truck), and loading, would 
he be entitled to the exemption provided by Section 13(b) ' 
(i)T .. • - • - - ' • b - : i y ' ' ' y . i i ' i - y - - ' b [ i . ' • y i ^ y . - ^ i ' b ' y : ; 

As you know, whether the employees in question qualify for exemp
tion under section 13(b)(1) as loaders depends on the character of the 
duties they perform. Paragraph 4(b) of revised Interpretative Bulletin 
No, 9 states that a loader who sepnds the greater part of his time dur
ing any workweek on nonexempt activities is not within the scope of the 
exemption. Field O'perations Bulletin Volume IX, No, 4, page'314, states 
that "unloadin-g" is considered to be nonexempt work within the meaning 
of paragraph 4(b) of Interpretative Bulletin No, 9. This position, as 
you recognize, is not wholly in conformity with the views of the Inters
tate Commerce Commission insofar as employees engaged indiscriminately 
in both loading and unloading activities are concerned. 

The Interstate Commerce Commission has advised us in the past that 
Viihere the duties of an employee of a carrier require him to oversee and 
instruct loaders under his supervision as to the actual disposition of 
loads placed on motor vehicles with a viev/ to insuring that the trucks 
are safely loaded, such supervision constitutes an integral part of the 
loading activities, and an employee so engaged v/ould be considered to 
be a "loader" for purposes of the section 13(b)(1) exemxption. On the 
other hand, emiployees who are not actually engaged in loading activi
ties and, who have no discretion or responsibility v/ith regard tc the 
manner and safe method of loading, v/ould not be considered to be 
"loaders." ll/hether a particular employee of a m.e tor carrier is a 
"loader" within the meaning of the Interstate Commerce Ccmm.ission's 
decision in Ex Parte No. MC-2 and Ex Parte No. MC-3 (and revised In
terpretative Bulletin No, 9) is a question of fact dependent on the 
actual duties and activities cf the employee in each case. 

Preceeding new to take up ycmr questions in the order in which 
they have been presented, employees referred to as "loaders" v/culd 
fall within the exemption unless more than 50 percent of their time 
in any workweek were devoted to unloading or other nonexempt activi
ties. Consequently, the 14 "loaders" referred to in Inspector 
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Reeder's menorandum would on the basis of the I'acts set forth therein 
appear to qualify for the section i3(b)(l) exemption. ', ' ;f 

In situations 2 and 5, the dockmen or helpers ">voulc not qualify 
for the exenption in weeks in which tho greater part of their tine was 
devoted to nonexempt work such as unloading, hand-trucking, checking, 
etc. The problem of segregation does net appear to be material here in-
asnuch as Inspector Reeder states, with respect to docknen, that "in t.ll 
cases such actual' loading /tbs they perfom /Pi-S well under 50̂  percent 
of their total v/crk." Of course, in iveeks~in vhich docknen perforn the 
duties normally perforned b''- the 14 "loaders," they may qualify for 
exemption if they devote at least 50 percent of their time te leading 
or ether exenpt activities. . , ,' . . . ' 

It is noted that Inspector Reeder states, in his nenorandum 
to Hr. Elrey, that employees'"must spend the greater part of their 
time in activities ivhich affect the safety of operation cf motor ve
hicles" in c.rdor to ctne v/ithin the section 13(b)(1) exomption. This 
statenent is erroneous, since, as pointed cut previously, the exenp
tion is net defeated ftr employees engaged in exenpt activities unless 
the greater part of their tine is devoted to ncn.exempt activities (sone 
portion of v/?iich is ccvered). i-.s ycu kncv/, where an enployee. devt-tes 
less than 50 percent of his tine during a week to exenpt vcrk and the 
remainder cf his tine tc nenexenpt ivc-rk, no pcrticn, of v/hich is covered, 
the exenption is not considered to be defeated; hc:v/eyer, if scne-part 
ef the ncaioxonpt Wî rk is cvered, then the exenption is considered inap
plicable (Fiold Operations Bulletin, Vol, IX, Nc. 4, page 314). 

'%..•: .yy:- iyr • . • • / ' 

- 17 -
(03147) 



Ernest N, Votaw, Regional Attorney 
Philadelphia, Pennsylvania 

William S. Tyson, Assistant Solicitor '̂  

Release A-13 > ' - ' 

SOLJEG:IMG 

March 21, 1945 

I have your memorandum of February 15, 194-5, relative to release 
A-13. You inquire as to whether the criteria set forth in the Admini
strator's memorandum of November 10, 194-3 are to be abandoned and 
whether the criteria set forthMn releases R-154.8 and R-154-S (a) alone 
are to be applied in determinations concerning the effect of bonus b ' 
payments upon regular rate computations. 

It is intended that the s'ole criteria to be used in determining 
whether bonus payments should be included in computing the regular 
rate of pay are those set forth in the subject release and which : ;.-•' 
heretofore appeared in releases R-154.S and R-154.B (a), and in Legal 
Field Letters Nos. 67 page 20; 67 page 22; 71 page 30; 72 page 21; , 
73 page 9; ^^ page 22; 8B page 39 reprinted in 6 Yfage Hour Reporter 
457. To the extent that the principles expressed in Legal Field 
Letters 71 page 30 and 73 page 9 conflict with the views set out in 
the later field letters, the principles of the later'field letters 
supersede those field letters, * ' ' "'^ i i i '̂b" ,̂ i'''.•"".i.i i i ' ' ' '-y'' i'-i..' 

If a bonus is a category (B) type bonus under release A-13, ^ • 
it should be viewed as a part of the regular rate of pay even though , / 
the bonus may not be paid at any particular recurring date. The ^ ' 
test to be applied is not whether the employee has a contract right 
apart from the rights conferred by the act to sue for the bonus, but ' 
rather has the employer promised, agreed, or arranged to pay a bonus 
the amount of which raay be ascertained by application of a formula. 

(03147) 
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Donald M. Murtha, Chief, Wage and Hour 
Headquarters Section, Nev/ York, N. Y. 

William S. T;/son, Assistant Solicitor 

Pepsi-Ccla Bottling Company 
Tupelo, Mississipoi ^ ' *•., 
File No. 23-2610*" i ' ' ' ' ' 

SOL:EG5 IMG 

March 21, 19^5 

Reference is made to your memorandum of January 17, 19A5., con
cerning the applicability of the Fair Labor Standards Act to enployees 
of subject company engaged in connection y/ith the delivery cf barrels 
of concentrates to the bottling department and employees engaged in 
connection v.dth the emptying of the barrels. , • . . . • 

' I • • ' ''-.<• 

Briefly, the facts are these. Subject company, an intrastate 
producer and distributor of soft drinks, purchases concentrates, an 
ingredient of the soft drinks it produces, from extrastate sources. 
The concentrates are shipped to the compeny in wooden barrels. Under 
its agreement with the supplier of the concentrates,. subject compa.ny 
returns the barrels to the out-of-State supplier after the raw materials 
have been removed. These wooden barrels are regularly returned eaqh 
ivorki?/eek. .,..'. ... . . • [ . . . 

Upon receipt of the barrels containing the concentrates in the 
company's plant, they are stored at various places in the establish
ment. As the concentrates are needed in the manufacturing process, the 
barrels are "taken to the bottling department, ivhere the ooncentratee 
are emptied by employees, either manually or through the operation of 
nachines, irito the vats in ivhich the soft drinks are manufactured. The 
specific question presented is - is the employee v/ho empties "uho barrel 
into the vats in which the beverages for local consuraption are manufac
tured engaged in production of goods for commerce. 

I agree that the approach you suggest should be taken to this 
problem. Regional Attorney Steed sho-uld bo advised that the employees 
of the beverage manufacturer in question who are engaged in ordering, 
buying, receiving or shipping'syrup barrels, or in operations in connec
tion with the making ready of the barrels for interstate transit or 
movement after their contents have been emptied into the vats are 
covered since such employees under the principles of the Western 
Union decision are engaged either in interstato cominerce or in the 
production of goods for interstate commerce. He should also be a.dvised, 
as you suggest, that the relationship between the removal of the contents 
from the barrel and the eventual movement of the barrel in interstate 
coramerce under the facts of this caso is not so close a rolaticn as to 
be deemed either engageraent in interstate commerce or the production 
of goods for interstate commerce. 

(03U7) 
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Robert T. Amis 
Special Assistant to the Secretary 

SOL:AGW:DIlM 
William S. Tyson, Assistant Solicitor • 

March 23, 1945 
Violation of the Copeland Act .' 
Ford Motor Company • .. i,/ ' ^ . . .'. 
River Rouge Plant /- " " : ' - > 
Dearborn, Michigan \;\- yb..,y.'':r 
Complainant! John Snow, Dotyoit, Michigan ' ; ' ' . '\ 

This will reply to your memoranda of February 12 and March 14, 
1945, inquiring whether a violation of the Copeland Act is indicated in 
the statements made by Ii'lr, Snow in his correspondence with you. 

It appears that the Ford Motor Company performed work subject -. 
to the Davis-Bacon Act but failed to pay the rates applicable to such 
work under that act. Subsequently, the United Auto Workers-CIO undertook , 
to collect the wages dne employees under the Davis-Bacon Act and Yias 
successful, at least in part, in this undertaking..- '-. ' -,.:.' 

Upon recovering the monies the union notified the employees 
for whom recoverj'- was made that they v/ere morally obligated to contri
bute two percent of the recovery to the union for its legal expenses in • 
the matter and for the services rendered. Th? file does not indicate 
whether any other means were used to effect collection of this fee, nor 
does it indicate that Mr. Snow was among those members of the union who 
received restitution of wages.. 

You ask whether the collection of the two percent fee is a vio
lation of the Copeland Act or any other Federal statute or regulation^ 

It is my opinion that the exaction of the two percent fee by 
the union is not a violation of the Copeland Act even though the union 
may have made the fee a condition of obtaining payment for the employee.. ' 
The union was acting on behalf of its membership and was independent of, 
and acting adversely'to the interests of, the employer in collecting 
money due the employee. It would, in my opinion, be going outside the 
intent of Congress to insist that the act prohibits payraent to a union 
for assisting its members in enforcing against the employer that right 
which the Copeland Act was intended to reinforce. 

In the Laudani case the Supreme Court indicated that the '• 
Copeland Act v̂ as directed at em.ployers and persons to whom the omployer 
delegated authority over the employee. Here the union was neither the 
employer nor one who assumed to act on behalf of the emiployer^ it acted 
in opposition to the em.ployer and on behalf of the employee. The follow
ing language quoted from the opinion (320 U,S. 543, at p, 545) seems to 
bear out the distinction made above. 
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Memoran.dum to Robert T. .'imis PagG 2 

"Having thus emphasized the Congressional reference'to a 
'contract of eraployment, ' the /CircuiJ/ Court stated broadly "bn̂ at, 
'What happens to 'Lhe compensation after the employee has received 
it in full, and wholly without relation to or effect upon his contract 
of employment, is a matte-r v/ith v/hich this statute does not purport tc 

"The Court's statement might have boon pertinent had the 
i.ndictnents here been against a common blaclaiiailor, extortioner, or 
•spnc other person not alleged to have been vested by the eraployer 
v.'ith pov/er to fix and terminate the enployer-employoo status." 

• Inscf.ar as I am av/are, the two percent fee is not prohibited 

by any o'thcr lav/. 'P' ' i ' i ' y •• • "..'?.'-.. . •: . ' i - iP ' . 

.V. • ' ,̂  

I...... 

i . - i . ' 

m 
- -'•>. 
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-.;[,; . ' . ^i AB 403.20 
Amzy B. Steed ' ' ' •• "• "•• 21 AB 301 
Regional'Attorney 21 AB 305 
Birmingham, Alabama 21 A3 307 

. 21.AB 309 .: 
Donald M. Murtha ^ .,, p̂  ... ,̂̂ .̂ 21 AB 102.244 ?' 
Chief, Wage-Hour Section ' " .' *̂ '' '"' ' •' ' '' "̂' 

, • T:̂  X: ,...;V: ••. ^.::A 'V . SQL: LGt CTN ' ^ 

Kansas City Southern Rai3.way • .-
DeRidder,' Louisiana . March 24, 1945 
File ̂ o.. 17«2293 • y 

We refer to your memorandum of December. ,18̂  1944-j attaching a copy 
of a memorandum of î lexander A. Ralston, Jr., dated Decembei" 15, 1944> 
concerning subject company* 

It appears that two employee-plaintiffs have performed the duties of 
a watchman at a railroad crossing at First Street in DeRidder, Louisiana, 
First Street is also a part of an interstate highway. The employees in 
question ĥ ave received |60 a month and have worked a regularly scheduled 
workweek of 56 hours. They have therefore failed to receive the minimum 
wage required by section 6 of the Act, 

Prior to November 1, 1942, there were no watchmen at this railroad 
crossing, Nowever, due to increased traffic caused by the opening of an 
Army Gamp in the vicinity of DeRidder, the "city fathers" of DeRidder con
sidered it necessary to provide some protection for automobile traffic at 
this crossing. Accordingly, as stated by Mr. Cecil Middleton, Mayor, of De 
Ridder, in order to protect this crossing and to avert accidents, an oral 
agreement was made with the subject railroad for the hiring of watchmien at 
the crossing. Under the arrangem.ent the railroad pays the city of DeRidder 
$120 and the city of DeRidder contributes an additional $60 a month, m.aking 
a total of $180 per month to compensate watchmen at this crossing. Three 
men have been employed in this work, each receiving $60 a month and each 
working 8 hours a day, 7 days a week. These men vrere hired by the Mayor 
of DeRidder and the Mayor fixed their hours of work and compensation. The 
agreement was worked out with the railroad officials at the home office of 
the railroad in Kansas City and no local representative of the railroad, 
such as the local agent, has any control of the watchmen or even any know
ledge of the agreement. The question is presented as to whether these watch
men are em.ployees of the city of DeRidder or of the subject railroad. 

As Mr. Ralston correctly points out, facts tending to establish an 
employer-employee relationship between the city and the employees in ques
tion are: (l) the employees are compensated by the city, (2) they are 
hired by city officials, (3) their comxpensation as Vsrell as their hours of 
work are fixed by the city officials, (4) the city has the right to dis
charge them, and (5) they perform a public service in protecting the general 
public from accidents at the railroad crossing, 

(Dn the other hand, there are certain facts which support the con
clusion that these WGtchm.en are emiployees of the railroad. These are 
(1) two-thirds of the compensation of these employees is paid by the rail
road; (2) in performing watchmen duties at this crossing the en̂ Dloyees 
benefit the railroad by preventing accidents and thereby protecting the 
railroad from personal injury suits; (3) watchmen are regularly employed 
by railroads to porform duties such as those perfonned by the watchmen in 
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question and in a very real sense the railroad controls the conditions and 
period of employment of these employees by the payment of the bulk of their 
salaries, since the. stopping of this payment v/ould result in the-termination 
of their employment. No doubt, under its agreement v/ith the city, the rail
road would continue to pay its share of the salaries only so long as it' 
T/as satisfied with the watchmen and the manner in v/hich they performed their 
duties, ' "'. . .• - :• •,•'. •"';,/; • -v; . j-

Yfe are in accord with the opinion epressed in Mr. Ralston's memorandum 
that there is a.joint employment of these employees by the city of DeRidder 
and the railroad. See Interpretative Bulletin No, 13, paragraphs 16 and 
17; Mid-Continent Pipe-Line Co. v, Hargrave. 129 F. (2d) 655 (C.CA. 1 0 ) , 
affirming ipz F.Supp. 90S (E.D. Okla,); Greenberg v. Arsenal Bldg. Corp. 
L U F.(2d) 292 (C.C.A. 2 ) , modifying and affirming 50 F.Supp. 700 (S.D, K.Y,); 
National Labor Relations Board v. Long Lake Lumber Co,. 138 F.(2d) 363 
(CC.A. 9, 1943). Under the "circurastances', it is our opinion that the rail
road is obligated to comply with the req'oirements of section 6 of the Act 
with respect to the watchmen in question. The fact that the city may be 
exempted from liability under section 3(d) does not, of course, affect the 
railroad's liability as an employer, VJhere there is a person not exempt 
lander section 3(d) dr other exemption liable as an em.ployer for wages un
der the Act v/ith respect to a particular employee in addition to another 
employer exempt under 3(d) , the former's liability, -in our opinion, is 
not affected by the latter's exemption. Cf. our memorandum; of February 28, 
19-45 concerning A. C. Campbell Company, where .a railrcad contractor was 
held liable for overtime compensation under the Act regardless'of the rail-^ 
road's exemption under section 13(b)(2), .;.,.;,.: 

%i 
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Harry Y,;eiss. Director, Bcononios Branch ', ;''' 
Yiage and Hour and Public Contracts "Divisions •"•,'..-'''.''/.' 

Filliam S, Tyson, Assistant Solicitor ;_:/..•.', • i-

Hearing in the Kavj-iian Sugar Industry under section 5(m) 

S0L:AGv5:IMG 

April 27, 1945 

This will sunplem.ent m.y memorandum, of March '8, 1945, in which 
I advised you that the question of whether cash ourchases at a company 
store sho-̂ ald be treated as payroll deductions was being reserved for a 
r e p l y a t a l a t e r d a t e . •• . .•,r̂  ••;.-• r . • ' - - - - ".: • . •• y>i-y^'y.^ . ' >v^ ' , 

'• • - '"' . •-: • y.-, y • - .;̂  - '. . . .k., ;• •• -. ._.• . .. •-.;,;•. ,. 

It would appear that where em.ployees buy for cash at a ̂  %. 
company store and.the employer does not use his position as employer 
to coerce the employees into buying at the com.pany store there is not 
a sufficient basis for holding that the transaction is governed by 
section 3(m). However, if the employers have used the employment 
relationship to compel emnloyees to deal at the company store then the 
purchases woulj be subject to section S(m), An example of the use of 
such com.pulsion v/ould be discharge or other discipline of an employee 
who bought goods from other sources. The isolation from other sources 
of supply by the ph3'-sical remoteness of the plantation from other stores 
is not considered sufficient to bring an ai"ms-length cash transaction 
under section 3(m.). 

Similarly yfhile credit purchases are not ordinarily regarded 
as within the purview of section 3(m.) when collection of accounts is 
not effected through Da^'roll deductions, such transactions are within 
section 3(m.) if tho employer useg tho em:ployment relation in collecting 
monies ov/ing from employees. 

mt 
- 24 - (03147) 



Mr. Vincent P. Aheam 
Executive Secretary 
National Sand & Gravel Association 
Washington, D. C. 

Dear'Mr. Aheam: 

SOL:EG:HCN:DMH 

April 10, 1945 

The recent conferences you have had v/ith representatives of the Divi
sions and the Office of the Solicitor, indicate that there has been some 
mistmderstanding of the Divisions' views v;ith respect to the applicability 
of the Fair Labor Standards Act to employees of materialmen.' In order to 
allay any misapprehension that may. continue to exist among the members of 
your association, I deem it advisable to send you this v/ritten s'ummarization 
of the principles followed by the Divisions in its enforcement of the act, 

* 
The misunderstanding that has arisen is perhaps due to the emphasis ' 

that has been placed in our correspondence on the local natin-e of the in
trastate production and distribution of materials, such as sand, gravol 
and concrete. This emphasis may have been somevhat misleading inasmuch 
as the applicability of the act depends, as you know, upon the individual 
duties of the employee and not upon the nature of the employer's business, 
Tjius, employees of materialmen engaged in delivering raaterials v/ithin a 
State are covered by the act if (1) they are engaged in interstate commerce 
or if (2) they aro engaged in the production of goods for interstate com
merce (including occupations or processes necessary to such production). 

Employees delivering to a construction site materials received from 
other States, as a part of the interstate movement of those mp.tcrials, are, 
of course, engaged in interstate commerce. This, I think, is clearly under-;^^ 
stood by your racmbors, • , ^ ^ 

Employees of a materialman v/ho are engaged in producing or delivering 
sand, gravel, ready-mixed concrete or similar materials for use within the 
State v/hero the raaterials arc produced are not considered to be engaged in 
interstate comraerco (as distinguished from th,̂  production of goods for com
merce) except in situations where they participate in ccvered construction, 
repair, or raaintenance of instrumentalities or facilities of commerce, as 
for example, by spreading such materials on the roadbed of an interstate 
highway. See the Divisions' release G-162, issued May 15, 1941. Since 
we have not previously notified yoiir association that employees exclusively 
engaged in transporting such materials to a construction site v/ithin the 
State and discharging their loads at such a construction site, are "under 
certain conditions engaged in interstate comraerce as distinguished from 
the production of goods for commerce, the Divisiorevdll take no enforce
ment action based on engagement by such employees in interstate commerce 
prior to April 15, 1945. 

1 
Employees of a materialman who are engaged in producing or delivering 

sand, gravel , ready-mixed concrete or similar mater ia ls for use v.dthin the 
State where such materials are produced may be covered by the act as em
plcyees engaged in the production of goods for i n t e r s t a t e commerce, even 
though they may not be engaged in i n t e r s t a t e commerce. Tliis i s true not 
only cf employees v.rho 'sdll bo considered engaged in producing such mater
i a l s "for coraraerce" as explained in the Di'vdsions' re lease A-14, but i t 
i s also t r u e , as the Divisions have consis tent ly maintained, of employees 
performing woi-k necessary to the production of other goods for i n t e r s t a t e 
commerce. For example, employees hauling ready-mixed concrete to an o i l -
well s i te and discharging i t in to forms prepared for the foundation of the 
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oil derrick would be considered covefed on this ground if oil from the 
well may be expected to move to Other States, Cf, Warren-Brad sha v; Dril
ling. Co A V. Hall. 317 U.S. BB; Kirschbaum v. Walling, 316 U,S. 517, 
Similarly, employees hauliug such concrete to a factory used to produce 
goods for interstate commerce and pouring it into forms prepared in con
nection with the reconstruction or repair of the factory building, are 
engaged in work necessary to the production of goods in the factory. Cf, 
Interpretative Bulletin No, 5, paragraph 13. Many similar exan5)les of 
this basis of coverage could, of course, be given. To the extent that 
the above statement may be in conflict with the letter addressed to you 
by former Regional Attomey Carroll on November 18, 1943, and may re
flect a broader view of coverage than has previously been expressed in our 
opinions given to your association, those opinions are modified accordingly, 
but the Divisions will not bring enforcement action based on this broader 
view of coverage with respect to violations prior to April 15, 1945. 

Tlie specific matters you have referred to my attention will be dis
posed of in accordance with the positions outlined above. 
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