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February 9 1944
Tos _ALL REGIONAL ATTORNEYS ¥ i 1

Fromi Wllliam S. Tyson
' Ass;stont Solicitor

Re: Clarification of Nonexempt Work under Paragraph 4(b) of
Interpretdtive Bulletin No. 9.

P

Several 1nqu1rles have reoentlv been recelvbd from reglonal
offices pertalning to the meening of nonexempt activities™" as used in
paragraph 4(%) of the revised Interpretatlve Bulletln Nos’ 9.

The express wordlng of the Bulletln makes 1t clear that "pro-
ducing, processing or manufacturing goods, warehouse or clerical work" ,
are to be considered nonexempt work. The phrase in.the paragraph requir~
ing clarification seems to'b “Or other type-.of werk wHich :does not
affect safety of operatlons Wt Fuoed Wil g g s EMa

It is- the opinion of this office that the fhllow1ng functions
fall within the ‘category of nonéxempt work within the meaning of the
phraseology quoted above from paragraph 4(b): (1) intrastate truck dr1v1ng
which is not subject to regulation by the Interstate Commerce Commission; * -
(2) inloading; (3) loading intrastate shlpments where ‘the'lo&ding is not
subject'to the Jurlsdlctnon of the Interstate Commerce:” Comm1551on, (4)
mechenical work performed by mechanics where the same is netisubject to
the Jurlsdlctlon of the Interstate Commerce Commissions- (5) washing,
greasing and 0111ng of motor vehicles. Thersfore,. ifen 'employee spends
the greater part of ‘his time during eny workweek in eny. of:the activities
listed in the precedlng sentence and some part of such activities are

covered by the Act, the section 13(b)(l) exemotlon Would be defeated for®
that workweek. R _

The following situations come to mind: SR

1. Assume that an employee of g wholesaler thOteS 40 peroent o
of his time to exempt dr1v1ng (viz., driving across:State lines or from
a rail head to the warehouse) and 60 percent of his time- toimoncovered
driving (V1z., from the warehouse to retail outlets, the goods having
come to rest in the warehouse) o

2. Assume the same situation except thet thedriver. devotes
60 percent of his time to noncovered work which could net in any sense
be said to affect safety of. opcratlons, vVize, processlng, produ01ng or
manufacturing goods for 1ntrastate commerce, :

3. Assume that the same driver devotes 40 percent of his time
in a week to exempt driving end the remainder of his time to nonexempt
but covered driving (intraplent driving in production of goods for
commerce ),

4, Assume that the same driver devotes 40 percent of his time
in a week to exempt driving and the remainder of his time to nonexempt
work, some part of which nonexempt work is covered (15 percent intraplant
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-, driving’ in production of goods for cor.ierce, 40 percent driving in intre-
. state commerce). el

In situations 1 and 2, it is our opinion that the section 1%
(b)(1) exemption is not defeated by the performance of nonexempt work, no
part of whith is covered. This view is in accord with the interpretation
which the Division has given the section 13(a)(2) exemption’(see para-.
. graph 62. of Interpretative Bulletin No, 6) and .the section 7(c) exemption
(see Legal Field Letter No. 51, page 13).

In situations Nos. 2 and 4, we believe that no distinction
should be made between nonexempt driving (or other work such as nonexempt
loading, which, if subject to the Interstate Commerce Commission's juris-
diction, could be said to affect safety of operations) and ather types
of nonexempt work, viz., vrocessing, manufacturing, etc, Likewise in .
situation No. 4 we do not think that a distinction should be made betvieen
noncovered driving and other types of noncovered work, viz., processing,
manufacturing, etc. The Interstate Commerce Commission does not in any
way attempt to exercise any power over the number of hours a motor carrier
employee may spend. in.any worl other than interstats transportation. The
mere fact that it tekes into account the number of hours.spent by a driver
in intrastate transportation in regulating the number.of hours ‘he may
spend in interstate transportation does not, .in‘our opinion,.prove.that
it has or exercises any powers over the intrastate transportstion. ' It
merely counts those intrastate hours in order to regulats the interstate
hours for-the purpose of maintaining safe operation of ~vehicles in inter-
state transportation, but does in no way limit or regulate ths intrastate
hours, :Consequently, the counting or consideration.of intrastate lhours
cannot be déemed’ the exercise of any powers over them. . Accordinglyy- the
result in situations Nos. 3 .and 4 is that the employee’ is not entitled to
the section 13(b)(1l) exemption since he spends the greater part of his
time ‘during the workweek in nonexempt work and some nart of the nonexempt
work in which he engages is covered. i : L S LI I
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Application of Exemptions provided by the
Fair Labor Standards Act to ‘Banane Rlpenlng
Operations .

Fruit Dlspatch Company '.‘ . .":f'f :. :' 'f ' ':.‘: 'f ‘T“%f"r
New York, New York : - ' Co ' ce e

File 31-55249

8,

Reference is made to Mr. Carroll's memorandum of” NoVember 22,
1943 (SOL:RAL:EME) in which an opinion was requested concerning ‘the ap-"
plication of the. Llrst nr006851ng exemption _DrOV1ded by section 7(0) of”
the Fair Labor Standards Act to the banana rlpenlng operatlons of the" £
subject firm. "= N o

The subJect flrm is envaged 1n the dlstrlbutlon at vholeuale F-Y o
bananas. 1mported by its parent company, the Unlted Fruit Comoany. In the
course of dlstrlbutlng the benarias they are ‘treated either ik’ ripenlny
plants or more Jsually in frelght cars located on floats,'alon051de plers
of the company,'ln frelght yards gt some distance from the COmpany's ‘office
buildings, or in transit from one 01ty to enother' and attended by travellng
inspectors. . The treatment in questlon is for the Durpose of" controlllng
the ripening process or the’ rate of maturatlon g0 ‘that the bananas will -
arrive at their destination in the state of ripeness required by the
purchaser. The ripening operations consist principally of: (1) opening
or closing of ventilators in freight cars to control the volume and fresh-
ness of air passing over the bananas; (2) the release in the freight cars
of ethylene gas to increase the rate of ripening and to improve coloration;
(3) the icing of freight cars to reduce temperatures, and (4) the heating
of freight cars to increase tempsratures.

Mr. Carroll attached to his memorandum a copy of a letter from
Mr. John N. Kelley, Manager of Fruit Transportation for the subject company,
dated November 13, 1943, explaining the nature of the ripening operations
and advencing the contention that they constitute the "first processing"
of perishable or seasonal fresh fruits within the meaning of the exemption
provided by section 7(c). Also attached was a copy of a publication called
the Banana Ripening Manual, issued by the subject company.

As you are doubtless aware, we have previously taken the posi-
tion that the ripening of fruits end vegetables is no*t a "processing"
operation at all within the meaning of the exemption provided by section
7(c) or that available under section 7(b)(3) end release R-974. The ripening
of frult, even though artlflclally hastened or retarded, cannot be said to
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Memorandum to IrVing Rozen Page 2

change the raw or natural state of the perishable fresh fruit. Operations
such as those of the subject company, since they do not change the form
of the raw fresh fruit, do not fall within the meaning 6f the term "first
processing".as it has been interpreted by the courts or by the Admlnlstra-
tor in Interpretatlve Bulletln No, 14.

The .operations performed by the subject company are, we believe,
more appropriately described as "handling" or "preparing in their raw or
natural state" of the bananas. The application of exemptions for such
operations must, therefore, be considered, It is clear that section 13
(2)(10) does not apply, since the handling or preparation of the bananas
does not take place within the "area of production." A more difficult
question is presented, however, with regard to the exemption provided by
section 7(b)(3) and release R-974,

In release R-974 the Administrator determined that the packing,
handling and preparing in their raw or natural state of perishable or
seasonal fresh fruits or vegetables is a branch of industry of a seasonal
nature within the meaning of section 7(b)(3) of the Act and Part 526 as a--
mended of the regulations. It is clear from the information furnished in Mr,
Kolley's letter that bananas comnot be regerded as seasonal fresh fruits. Iti
equally clear, however, that they are perishable fresh fruits. Under the
literal language of the determination it might be assumed that the handling
and preparing in their raw or natural state of bananas in the manner des-
cribed by Mr. Kelley would come within the l4-week exemption provided by
section 7(b)(3). In our opinion, however, this exemption is inapplicable
for the reasons stated below,

As suggested in the opinion reproduced in Legal Field Letter
No. 57 at page 44, the industry to which this exemption has been granted
does not include estublishments receiving fruits or vegetables to be
handled or prepared merely as an incident to their wholesale distribution.
Both section 526.3(b) of the regulations and the finding of the Presiding
Officer pursuant thereto, upon which the administrative determination was
based, have reference solely to an industry of which the members receive
the fruits or vegetables for packing (or for storing, not here apposite).
The ripening operations of the subject company are concededly an integral
part of its engegement in the wholesale distribution of bananas, and it
cannot be said to receive the fruit "for packing" within the meaning of
the regulations and the finding upon which release R-974 is based, This
exemption under section 7(b)(3), like the exemption provided by section
7(c) for operations on fresh fruits and vegetables, has uniformly been con-
sidered not to extend to essentially distributive functions as distinguished
from the prevaration and processing for consumption, use, or market of these
commodities as tiey come from farms, which normally precede their entry
into distribuitive channels. Such an interpretation is in conformity with
the legislavive history of the exemptions and the purpose of the regulations,
Its applicatior in the instant case requires the conclusion that the ex-~
emption is inapplicable to the operations of the subject company which you
describe.

As pointed out in my memorandum to former Regional Attorney
Reyman, dated October 28, 1942, the exemption provided by section 13(b)(2)

-4 - © (02710)
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PO

of. the Act is, since the effective date of the Transportation Act of 1940,
-considered applicable to.the employees of refrigerator cdr companies.

Mr., Carroll's memorandum does not contain any 1nformat10n a8 to whether
the subject is such a company, and we assume :your offlce has concluded
that this exemptlon is not appllcable in the present case.
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