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ALL REGION,AL ATTORNEYS 
, , 

Willi am S'. Tys o~ 
As:s±'stant Solid tor 

Cl-artfication of Nonexempt Work under Paragraph 4(b) of 
Interpretitive Bulletin No.9. 

. ' 
Sev~r~l inqul~los have reoently'heen.,r57Ceivedfromregional 

offices pertaining to' ,the meaning of "nonexempt acti vi ti-es II, as used in 
paragraph 4(h) of the revised Interpretative Bulletill No'. '9, " . ... ' .. ' . . . " 

The express wording of th~ Bulletin ~ak~s'i:t: c):ear that "pro­
ducing, processing or manufacturing goods, warehouse or clerical 'work" 
are to be considered nonexempt w,ork. The phra~e in:' the':paragtaph tequ:i:i-':""'- \ '; 
ing clarifica:tibri seems to be "or other type ".qf:' ':W<?i"'k:whi.ch :'dOBo'S not 
affect 'Safety of op'erations.'" '," "" ", .. ' 

: ! 
, " 

It is, tli'e'opinion of this office that the, :f.a110wing functions 
fall within the category of nonexempt work within the meaning of the 
phraseology quoted above from p'aragraph 4(b): (1) intrastate truck drivin,g" 
which is not subject to .regulation by th~ Inter.st~te,Comme.r'ce,'commissi~1" '" 
(2) tmlOfiding;(3) l'6adingi:p.trastate shipment,s v.rh:ere :the:,lo'ading is not 
subject:to the ,'jurisdiction of the Interstate Comme-Tc'e~'ComrI1is-s:ibn; (4) 
mechanical workp,e'~formed by mechanics where the srune is n~t';sub ject to 
the jurisdi etion 9fthe ,Interstate Commerce 9ql'I)J.l;ission} (5 ) washing, 
greasing and oiling of riiotor vehJ.cles. Therafore,~if:an'~mployE3e spends 
the greater' part:of 'his ti.me during any workweek in any: or, the activities 
listed in the preceding sentunce and some part of such activiti~s ~re 
covered by the Act# the, section l3(b)(1) exempt,iort would:be'de:t:eated for." 
that workweek." , , 

The following situatlons come to mind: , ; 

1. As sume that an employee of ,9;whole'saler a.€vO'te[s 4'0 p~rcent" ' 
of his time to exempt driVing (viz., driving acro,ss:Sta:t,e' Hnesar from 
a rail head to the warehouse )' and, 60 perc,ent o.r: 'hist,ime 'to;no'ncovered 
driving ('Viz.; from the 1"larehou/?'e,to retail outlets, the goods having 
come to rest in the warehous,e). ' 

? Assume the same situation except th~tthe"d:tiver,d:evotes ',' 
60 percOOt of his time to noncovered work which could ncqt in' any sense 
be said to affect safety of. operations, viz., processing, producing or 
manufacturing goods fo.r intrastate comrr.ercc. " 

'. ~ 

3. Assume that the same driver devotes 40 percent of his time 
in a week to exempt driving and the remainder of ,his. ,time to nonexempt 
but covered driving (intraplant driving in production of. goods for 
commerce). 

4. Assume that the same driver devotes 40 percent of his time 
in a week to exempt driving and the remainder of his time to nonexempt 
work, some part of which nonexempt work is covered (15 percent intraplant 

- 1 ... ( 02710) 



" .AU 'Regional Attorneys Page 2 

dri ving: in production of goods for cor .;1erce, 40 percent driving in intra-
statec:ornmerce). -- --------- -

In situations 1 and 2, it is our opj,nion that the 'section 13 
(b)(l) exemption is not defeated by the performance oT nonexempt Y\TOrK,' no 
part of: which is covered. This view is in accord with the interpretation 
which the Division has given the section 13(a)(2) exemption/esse 'para­
graph: 6,2 ,of Interpretative Bulletin No.6) and the, section 'T(c) exemptJ_on 
(see Legal Field Letter No. 51, page 13). 

In situations Nos. 3 and'4, we believe tli.at no distinctio:J. 
should be mad8 between nonexempt driving (or other work such as ,nonexempt 
loading, which, if sub ject to the Interstate Comnerce Cormnission' s juri s­
diction, could be said to affect safety of operations}-and ,')ther types 
of nonexempt work, viz., processing, manufacturing, etc.' Like~'lise in 
si tuation No. 4 we do not think that a distinction should be YitFJ.de bctviEJen 
noncovered driving and other types of noncovered YiOrk, viz.j 'procGss-ing, 
manufacturing, etc. The Interstate Commerce Commission does not in any 
way attempt to exercise any pow-ar over the number of hours a motor carrier 
employee may spend in, any work other than interstato transportation. ThE) 
mere fact that it takes into account the number of hours, spent by', a -driver 
in intrastate transportation in regulating the number of' hou.:rshe inay 
spend in inters'tate transportation does not, in' our opini0n~, prov,-e , that 
it has or exercises any powers over the intrastate transportation. 'It 
merely counts those intrastate hours in order to regulate the interstB_te 
hours for the purpose' of maintaining safe operation: of ' vehicles in inter­
state transportation, but does in no ..... lay limit or regulate the' intr'a'stflte 
hours. : Consequently, the' counting or consideration of ihtrastate 'hours 
cannot be deemE:)d the exercise of 811.y powers over them. ,Ac'cordingly.,~·the 
result ,in situations Nos. 3 ,and 4 is that the employee h' not entitled to 
the section 13(b)(1) 'exemption since he spends the greateroart of his 
time during the workweek in nonexempt ,;;ork andsorne -0art of the tJ.one:x:empt 
work in which he engages is covered. 

.. . .. .. 

, ' .! . 
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Application of Exemptions providea\by the 
Fair Labor Standards Act, to" Banana Ripening 
Operations 

Fruit Dispatch Company 
New York, New York " 

File 31-55249 

!'~ .. , ~ 
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. \ 

23 CE 205~61 
23 CE 205.62 
23 CE 205.643 
23 CF 202.221 
21 BD 301.91 

, SOL:SCiJ:"RBU' 
;-" 

FebrUary 2~'~ ~944 
" :', " 

," .~ 

ReferencE! iSl!l8.d~ to Mr~ Carroll' 8 memorandUJll of Ncivembei 22, 
1943 (SOL:RAL:EME) i~ which,' an opinion was requested concerriingthe ap­
plication of ,the first pr~cess:lng exempti.on , provided by sec:ti6n "7(c) of 
the Fair Labor Standard,s Act to the b'an an a ripening ,oper~t:ions;of:the 
subject firm. ' " 

The subjec"tfirrri is' e~gaged in the di~ tri bu'tion at wholesale of 
bananas imported by i ts par~ntC.ompa.hy,: 't~eUnited fruitCompo.nY. In '1:he 
course of 'distriput'ing ,the, ~anahas they, s,retrea ted either,:in'~ripBriini_,", 
plants or more, u.suariyin' .rr'¢ightc'a.rs located on flo'at!5',' alongside 'P1ers 
of the' company, in freight yardS' at some distance from~ t'he, compan;yr's:01'1'ice 
buildings, {l,r in, t,r,ans'it f,rom one city'to another'and ,.a,tt,ertded by 'traveling 
inspectors. ,The treatment iri,'qu:estioriis for thepurpr)S'e' bfcoritrolling' 
the ripening process or the 'rate of maturation 'so that 'the pananj:t's vvill :', 
arrive at their destination in the state of ripGlleSs'requireci' tly 'the' 
purchaser. The ripening operations consist principally of: (1) opening 
or closing of ventilators in freight cars to control the volume and fresh­
ness of air passing over the bananas; (2) the release in the freight cars 
of ethylene gas to increase the rate of ripening and to improve coloration; 
(3) the iCing of freight cars to reduce temperatures, and (4) the heating 
of freight cars to increase temperatures. 

Mr. Carroll attached to his memorandum a copy of a lettGr from 
Mr. John N. Kelley, Manager of Fruit Transportation for the subject cOr.1pany, 
dated November 13, 1943, explaining the nature of the ripening op8rations 
and advancing the contention that they constitute the "first proceesing" 
of perishable or seasonal fresh fruits within the meaning of the exemption 
provided by section 7( c). Also attached vms a copy of a publication called 
the Banana Ripening Manual, issued by the subject company. 

As you are doubtless aware, we have previouGly taken the posi­
tion that the ripening of fruits end vegetables is not a "processing" 
operation at all within the m6aning of the exemption provided by section 
7(c) or :that available under section 7(b)(3) and release R-974. The ripening 
of fruit, even though artificially-hastened or retarded, cannot be said to 
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Memorandum to Irving Rozen Page 2 

change the raw or natural state of the perishable fresh fruit. Operations 
such as those of the subject company, since they do not change the· form 
of the raw fresh frui t"~ do· not fall "vi thin the meaning of the term "first 
processing".as it 'has been interpreted by the courts or by the Admiriistra­
tor in Interpretatiye Bulletin No. 14. 

The .operationsperformed by the subject com;?any are, we believe, 
more appropriately described as "handling" or "preparing in their ravi or 
natural state" of the bananas. The application of exemptions for such 
operations must, therefore, be considered. It is clear that section 13 
(13.)(10) does not apply, since the handling or preparation of the bananas 
does not take place ·within the "area· of production." A more difficult 
question is presented, however, vri th regard to the exemption provided by 
section 7(b)(3) and release R-974. 

In release R-974 the Administrator determined that the packing, 
handling and preparing in their raw or· natural state of perishable or 
seasonal fresh fruits or vegetables is a branch of industry of a seasonal 
nature within the meaning of section 7(b)(3) of the Act and Part 526 as a­
mended of tho reguln.tions. It is. clear . from tho :Lnformation furnished· in Mr. 
KaHey's lotter that b'1.nrulD..S cannot be rege,rdcd as seusonal fresh ftui ts. It i 
equally clear, however, that they are perishable fresh fruits. Under the 
literal language of the determination it might be assumed that the handling 
and preparing in their raw or natural state of bananas in the manner des­
cribed by Mr. Kelley would come V'Ji thin the 14-week exemption provided by 
section 7(b) (3) • In our opinion, however, this exemption is inapplicable 
for the reasons stated below. 

As suggested in the oplnlon reproduced in Legal Field Letter 
No. 57 at ;?age 44, the industry to ,vhich this exemption has been granted 
does not include estublishments receiving fruits or vegetables to be 
handled or prepared merely as an incident to their who18sale distribution. 
Both section 526.3(b) of the regulations and the finding of the Presiding 
Officer pursuant thereto, upon which the administrati va determination V'm.s 
based, have reference solely to an industry of which the members receive 
the fruits or vegetables for packing (or for storing, not here apposite). 
The ripening operations of the subject company are concededly an integral 
part of its engagement in the wholesale distribution of bananas, and it 
cannot be said to receive the fruit "for packing" within the meaning of 
the regulations and thG fincling upon vihich re1e ase R-974 is based. This 
exemption under section 7(b)(3), like the exemption provided by section 
7(c) for ooerations on fresh fruits and vegetables, has uniformly been con­
sidered not to extend to essentially distributive functions as distinguished 
from the pre~·ar8.tion and processing for consumption, use, or market of these 
commodi tie.:.; as tl1ey co~ne from farms, which normally ·precede their entry 
in to dist~·ibut:. ve channels. Such an interpretation is in conf'ormi ty wi th 
the legisla:r:i ':8 history of the exemptions and the purpose of the regulations. 
Its applicatio:c :'n ·l;he instant case requires the conclusion that the ex­
emption is inapplicable to the operations of the subject company which you 
describe" 

As pointed out in my memorandum to former Regional Attorney 
Reyman, dated October 28, 1942, the exemption provided by section 13(b)(2) 
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...... 
. . ~ ~ 

.' " 

. o,f the Act. is. since the . effective date oft,he . Transportation Act of 1940, 
.corrsidered. applic!lple to the employees of refrig-erator car companies • 
Mr. C?-rroll's me]ll,onmd.um does not contain any information as to whether 
the subject is such a company, a.."1d we, assume :your o{ficehas conc~lU:d,ed 
that this exemption is not applicable in the present case.· 

. . .. :. 

, --

" . ' 

: ~ 

. . ' . 
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