UNITED STATES DEPARTMENT OF LAROR
Office .of the Solicitor
June 15, 1944

Legal Field Letter ,
No. 94 , }

Attached Opinions

Copies of recent opinions on subjects indicated below are fur-
rnished herewith for your information and proper notation in the Index to
Legal Field Letters.

MEMORANDA

Date Page From To Subject

10/27/43 1-2  William S. Tyson George W. Kretzinger Application of FLSA to
(JFS) "second wholesalers",
21 AC 102,120
21 AC 40«2
21 AC 405

11/13/43 3-4  Donald M. Murtha L. Metcalfe Walling 4imerican Crystal Sugar
(HeoN) Co. Chaska, Minnesota
Employees of subject
company during the
"test—out" period im-
mediately prior to
commencement of sugar
beet prccessing opera-—
tions not entitled to
7(c) exemption, but
entitled to 7(b)(3)
exemption.
23 CF 201,52
402
23 CE 205.62
205,631
20546396
23 CE 402
302.2
304
501

12/11/43 5-6 Donald M. Murtha Amzy B. Steed Federal Compress &
(HCN) Tlarehouse Company
Carthage, Mississippi
Application of section
13(a)(10) exemption to
watchmen engaged solely
in guarding agricultural
or horticultural commod-
ities in storage ware—
housss,
21 BD 301.95
(01778)



Date

12/14/43

12/15/43

12/21/43

1/l e

1/18//4

MEMOR:NDA * *

Page From To

7 Donald M., Murtha Améy B. Steed
(3L)

8 Donald M. Murtha George H. Foley
(HCN)

9 . Donald M. Murtha L. Metcalfe Walling
(ERG)

10 Donald M., Murthe George H. Foley
(HCN)

11 Donald M. Murtha Charles L. Reynard
(HIE)

Subject

Coverage under FLSA of
employees of a motor
carrier who are engaged
in dismantling and
hauling 0il well drill-
ing equipment.

21 LC 410

10090 511

Secretary's exemption
condition requiring
lunch period after 5
hours of employment for
girls 16 and 17 years
of age e.ployed under
Walsh-~Healey contract
doss not apply to
school girls employed
for a period of 3 or 4
hours after school.
Walsh-Healey

United Dressed Beef
Company New York, New
York fipplicability of -
section 13(b)(1) ex—
emption to truck pullers,
23 CB 203.1
-23

Definition of "day" for
purpose of imposing
Walsh—-Healey child labor
liquidated damages.,
Walsh-Healey

W, W, Weaver's Tannery
and Papier Mache
Specialty Co,

Reading, Michigan
Applicability of wage
order for Miscellaneous
Textile, Leather, Fur,

~ Straw, a:.d Related

ke

Products Industries to
mounting and tanning
of specimens for hunters
and to the manufacture
of bearskin rugs.

Regs, 637

(01778)



Date

< ‘,1/20/44'»

- 1/22/44

1/22/ld

.'1/24/44

" Pagé’
el 1200k,

. 14-15

MEMORANDA

From

‘12 Donald M: Murtha -

o (HCN:RSH)

iz Donald M. Murtha

(EG)

Donald M. Murtha
(EG)

16-17 Donald M. Murtha
(LG)

13 19 Donald M. Murtha
- (|JE) -

To

George H. Foley

Reid Williams

John K, Carroll

Reid Williams

o iid

1 sSubject .
Llewellyn: B, Dike: -

Globe Aircraft - -
Corporation
Fort Worth, Texas
Walsh-Healey Act
applicable to employees
working in tool cribs,
dispatchers and
trouble shooters; in—
applicable to roving
timekeepers.
Walsh-Healey

Great Northern Paper
Co. Coverage of fire-
men under Walsh-

' Healey Public Con-

tracts Act,
Walsh-Healey

Monarch Transfer &
Storage Company,
Kansas City, Mo.
Section 13(a)(2) ex—
emption for local
cartage and storage
activities not defeated
by long distance haul-
ing of household fur-
niture or "trokerage
activities" of subject,
21 BT 302,54

Savoy Estates, Inc.
New York, New York
Coverage under FLSA
of maintenance employ-
ees of building, 20
percent or more of
which 1s used to
store, ship goods in
interstate commerce,
21 AC 409.4213

Santa Fe Trail Trans~
portation Company,
Phoenix, Ariz.
Applicability of sec-
tion 541.1 to terminal
manager in charge of
ticket offics.

21 BF 303.420

(01773)



Date Page: - From.
Donald Ms Murtha

1/25/44 . - 20
.t (HIE)

' l/él/iﬁﬂlzl—zzivDonald M. Murtha
' r (ERG)

a

Donald M. Murtha
(ERG)

2/1/4t  23-24

2/1/4},  25-26 Donald M. Murtha
i (EG)

v

2/1/44  27-28 - Donald M. Murtha
' - (HCN)

LEMORANDA,

To

Ernest N. Votaw

Kenneth P, Montgomery

Kenneth P. Montgomery

John K. Carroll

Dorothy M Williams-

iv

Sibject

Meaning of "independ-

ent establishment"

as used in section

541.1(f) of the

regulations defining

executive employee.
21 BF 303.420

Status of prisoners-—
of-war,
21 AB 405.6
21 AB 201
21 AB 102,2421
21 AB 403.1

Montgomery Ward & Co,
Section 13(a)(1)
exemption but not
section 13(a)(2)
exemption applicable
to employees of sub-
ject firm employed
in "order offices"
located in various
cities and towns
throughout the
country.

21 BK 102.31

102,32

The Cities Service
il Coe
New York, New York
Applicability of
executive exemption
to employee who
fulfills all re-
quirements of defini-
tion except that
upon infrequent
occasions he super-—
vises one employee.’
21 BF 303.230

Lyman Motor Company .
Salt Lake City, Utah
hpplication of sec—
tion 13(a)(2) to
automotive parts
departmente last
sentence of paragraph
4L of L. B. N0s: 6,
‘21 BJ 303.22

(01778)



Date

L;ié/3/;4;

2ol

2/16/ 44,

2/16/44,

... MEMORANDA

From

:?9 ~30. Donald M. Murtharr

"(HCN )

31-34 William S. Tyson
(JMS)

35 Donald M. Murtha
o (HJE)

36~37 Donald M. Murtha

(EGT)

38" ‘Douglas B. Maggs
‘ (¥IST)

To

James Me Miller

Donald M., Murtha

Ernest N.

Votaw

Lemuel H, Davis

'Ail-Regional ‘

Attorneys

Subject

Twin City Milk
Producers Association
Application of sec—
tion 7(c) to con-—
densing and drying of
milk "standardized"
at another establish~
ment.

23 CF 201,2222

201 ,2224

Applicability of
Regulations, Part 541,
Section 541.2, Sub-~
section (4) to test
pilots.
21 AC 101,.3
101.410
21 BB 302.20
301.34%
21 4C 509

Henry Disston & Sons,
Ince Phlladelphla Pa.
Twenty percent llmlta-
tion on nonexempt
work for cxecutive
employee measured
by standard workweek
of employees under
his direction.

21 BF 303.41

21 BI 302.41
Centaur Construction
Co. Annapolis, Maryland
Coverage under FLSA

"of employees engaged

in improving navigable
waters and ‘cornistruct-
ing ferry terminal to
replace old one.
21 AC 409,72
409.73
409.71

Maintenance employees
in banks, Administra-—
tor's policy not to
request restitution

or to take any enforce~
ment action in situa-—
tions involving these

employiez.
21 AC ol
- (01778)



Date

.

3/1/44

Date

11/12/43

11/20/43

:Page:-

- "MEMORANDA

. From To

—

".. Subject

0 39-40 William S. Tyson  Donald M. Murtha Raymorid Monongahela

41

43-50

(TMS)

West Penn Public
Service Co.

. Fairmont, West Virginia
Employees of a firm
engaged in the opera-
tion of an interurban
electric railway on
which mail is carried
under contract with
the United States
Government entitled
to section 13(a)(9)
exemptions exemption
not applicable to
employees engaged in
maintenance of sec—
tions of track over
which the B.& 0. R.Re
hauls coal,

21 BN

William R. McComb William M, Eaves - Jackson Saw Mill Co.

(RSH)

LETTERS

" To

‘Mr, A, Colman Barrett
‘Assistant Director, Washington

Bureau

" Prentice~Hall, Inc.

Washington, D« C.
(JMs)

Mr. Lendon Knight, Chairman
National Fraternal Cengress of-
America -
Royal Neighbors of America
Rock Island, Illinois
(ERG)

- vi

Jackson, Tennessee
Applicability of
Walsh-Healey Act up
to time contract is
cancelled and up to
time contract is re—
duced below $10,000.
alsh~Healey

Subject

Overtime requirements of
FLSA and Walsh-Heal>yw Act
in hirings for one week only.
21 DB 201.0
20141
201,2

Coverage of fraternal bene-

-fit societies under FLSA,

21 4C 413,30
101,61
101.64
101.3
102.1211
205,250
411434

(01778)



Date Page To

11/27/43 51-52_ Lt. Col. Wim, J. Brennan, Jr..
' - .Chief, Labor Section
Office of the Chief of Ordnance

War Department

Washington, D. C.

Subject

Time spent during working ..
hours in receiving medical
attention on company pre—
mises or in waiting for
such attention constitutes

(TMS) time worked.
25 BB 205
12/21/43 53-54 Lt. Col. William J. Brennan, Jr. Applicability of FLSA and

Chief, Labor Section ' Walsh-Healey Act to
Office of the Chief of Ordnance commissary employees in
War Department Government-owned manufac—
Washington 25, D. C. turing plant operated by

(TMS) . a private contractor; meals

furnished to employees of
commissary included in
regulsr rate of pay,. .

21 AC 205,250

21 BJ 403.3
26 CD 401.3
12/30/43 55-56 William S. Youngman, Jr, Union News Company
Esquire Application of section
1016 Investment Building 13(a)(2) exemption to
Washington, D. C. inspectors and traveling
(WST:JFS) auditors of subject and to

employees of the firm's
stockrooms at the
Pennsylvania and Grand
Central Stations in
New York City,

21 BJ 600
302.52
302.53
1/1/44, 57-53 Honorable John L. McClellan Temple Cotton 0il Company
United States Senate Application of section 7(c)
Washington, D. C. exemption to first process-
(HCN) ing of soy beans.
23 CF 202.24
202.21
202,2296
202,333
202,321
1/20/44  59-60 Mr. Alan F. Wilson Outside salesman exemption
Chairman, Wage-Hour Committee under section 13(a)(1) not
The National Live Stock applicable to yard or pen
Exchange salesmen in various live-—
Chicago, Illinois stock marketing agencies.
(AD:TW) 21 BL 302,30
302,31
vii 302,32

(01778)



Date Page
22/ &

. LETTERS

To

Provident Life and Accident

Insurance Company .
Chattanooga, Tennessee
(HCN)

viii

Subject

. Deductions from wages for

collection charges not
considered pert of wages
"paid" to employee for
purposes of determining
whether requirements of
sections 6 and 7 of FLSA
have been met,
27 FB 201.23
202

(01778)



c a1 - 21 AC 102,120
. _ 21 AC 404,2

21 AC 405
George We Kretzinger, Jf.
Acting Regional Attorney
San Juan 1, Puerto Rico . : SOL: JFS :DMH
“7illiam S. Tyson Octe 27, 1943

Assistant Solicitor

Request for opinion - Application of
the Jacksonville Paper Company casee.

v

This is in regard to your memorandum of September 1, 1943, to
which wes attached a copy of "A Statement on Operations in Puerto Rico
and the Virgin Islands, United States Department of Agriculture, Food
Distribution Administration." You inquire as to the application of the
Fair Labor Standards Act to the following situations

Tue to curtailed shipping space and other transportetion diffi-
culties resulting from the war, the Food Distribution Administration has
been established in Puerto Rico for the purposes of importing food and
other essential commodities for Puerto Rico and the Virgin Islands and
establishing and maintaining e subshtantial reserve supply of such goods
for whatever émergency that might arises Private importation, although
not forbidden, is so nearly impossible due to lack of shipoing space es
to be practically nonexistents

Imports are purchased by the agency in the United States and
are consigned to the agency in Puerto Ricos The goods are there unload-
ed and stored in warehouses leased by the agency on a rental or service
basise The necessity of immediotely removing goods from the piers to
. enable the unloading of other imports has required the warehousing of
most merchandise before offering it for salecs Sales ex-dock have been
impossible except in unusual instancese

All goods are sold by the agency to ragular wholesalers for
distribution through existing commer¢ial channels, except for minor quan-
tities sold to constmer cooperatives, governmontal agencies, non-profit
meking institutions, and bakeries. EKesale prices to retailers and con-
sumers are regulated by the Office of Price Administration.

The agency does not order goods for any particular wholesaler
but its purchases are based on the current needs of the Islands and
availability of purchases and transportation facilitiess The agency
attempts to maintain approximately a three-month stock of basic items at
all times, which is the period of time goods can safely be stored under
the inadequate’ storage and refrigeration facilities existing in Puerto
Ricoe However, the Statement reports that following the arrival of ime
ports in Puerto Rico, the merchandise is distributed as rapidly as possible
to sales centers throughout Puerto Rico and the Virgin Islandse

You raise questions condornlng the abpllcwéﬂon of the Fair Labor
Standards Act of 1938 to the activities of the Food Distribution Adminie
stratlon and tho subseguent wholesalers. : 2 5

; As you state, Foderal agencies may be engaged in activities
covorﬂd by .the Act but omnloyees of the Thited Sto Les fall within the

(01778)



: -y |
l#émorandum-to George Ve Krekzlnger, Jre : 2 .2

exception contained in Boction 3(d)e Howover, such cxseption does not. apply
to employees of Goverrment contractors, truckers, lessors, etce, perfori-
ing coveréd worke. Employees of such employers engaged in the receiving,-
unloading, checking, and placing of extra-island goods in the warshouses,
or if work related thereto, fall within the general coverage of the Acte
Alsoy such employees engaged in storing goods in Puerto Rico and distrib=
uting the same to the Virgin Islands come within the coverage »f the Acte

Whether the storage of goods in Puerto Rico for distribution
therein is coversd by the Act depends upon thé application of the prin-
ciples of the Jacksonville Paper Company cases Of course, 1f employees
are not segregated and during the same workweek they store goods for dis=
tribution in Puerto Rico and the Virgin Islends, they are covered by the
Act on the basis of their Virgin Islends work alone, Apperently, the _
Food Distribution Administration'!s course of business is based solely on
the current needs of the islands and availability of purchases and trans-
portation facilitics and not fipon prior orders, pre-existing contracts or
wmderstandings with customers, or anticipation of needs of specific cus-
tomers, as discussed in the Jacksonville Paper Company cases Consequently,
from the general character of the evidence submitted by you, it appears
that the goods distributed within Puerto Rico come to rest in the ware-
houses leased by the Food Distribution Administration.

As to the application of the Act to "second wholesalers," Legal
Field Letter No. 15 has stated that "The Division has taken no position
where the wholesaler distributes within the State goods received from an=-
other wholesaler within the State who obtained the goods from outside of
the State." Recent Supreme Court decisions reguire a modification of this
positions As the Supreme Court stated in the Jacksonville Paper Company
case, it is a question of fact in each particular case whether there is
"that practical continuity in transit necessary to keep a movement of
goods 'in commerce! within the meaning of the Act." If the goods come to
rest in the warehouse of the first wholesaler, the second wholesaler's
handling of such goods within the State is not covered by the Act even
though his course of business would fall writhin the Act if he received
the goods directly from outside the Statee On the other hand, if the
second wholesaler receives the extra=-state goods by direct consignments
or dronped shipments, he will be d=tmed to have received the goods dir-
ectly from outside the Statees Also, if the extra-state goods undergo a
merely temporary-pause.in the first whoesaler's warehouse as a convenient’
intermediate step in the process of getting them to the second wholosaler,
the latter should be decmed to have received the goods directly from out-
side thé Statee If the transfer from the first to the second wholesaler
involves no more than the transfer of title and not their movement or
physical transfer from one point to another, I do not believe the case is
one of the second wholesaler variety. In cases where thefe is only one
dealer in the Island in a particular commodity or product, orders end re=
ceipt of this cormodity or product would not seem to involve a second
“vtholesaler transaction but rather a movement of the goods in "commerce"
within the-holding in the Jacksonville Paper Company casee Thus, in such
cases, distribution within the State by the so-called second wholesaler
"should be regerded as covered or not covered under the principles of the
Jacksonville Paper casee

The Gopy of "A Statement on Operations in: Puerto Rico and the
Virgin Islands, United States Department of Labor, Food Distribution Ad=-
ministration" transmitted with your memorandum is returned herewithe

Attachment (01778)



23 CF 201,52

. 402’
23 CE 205462
Mre Le Metcalfe Walling 205631 -
Administrator 2056396
Wage and Hour and Public Contracts Divisions - 23 CE 402’

3 N R e | 2B B
Doneld M, Murtha - 304
Chief, Wage-Hour Section ' 501
Americéan Crystal Sugar Company SOL:HCH:RH
Chaska, Minnesbta ’
File Noe 22-51,508 November 13, 1943
FO:RIN: MG .

This will reply to your memorandum dated October 15, 1943 re-
questing an opinion as to whether the. exemption provided by section 7(¢)
is applicable to the activities of employvees of the subject company dur-
ing the "test-out period" of approximately two weeks immediately prior

_to the comencement of sugar beet processing operations, in which period
the final testing of the plant machinery is made.

The subject company contends that this testing of its machinery'
is & necessary incident to the processing of sugar beets and should be in-
cluded within the exemptione Regional Director MHill takes the view that
the test work is merely the bringing to a conclusion of the repair work
done prior to the commencing 6f production and is not within the scowe of
the exemptiohe 1In iy opinion, the exemption nrovided by section 7(c) is
inapplicable, regardless of whether the test-out activities are incidental
to processing operations or to machinery repaire

The courts havo uniformly suwported the Divisiont!s position that
the oxemptions provided by section 7(e¢) of thé Act may not be taken during
thé "dead" season (Maisonet v. Central Coloso, 6 C.C.Hs Labor Cases, pare
61,337; Heaburg v. Indépondent 01l Mill, 46 F.Suppe 751; Abram’'ve San
Joaquin Cotton 0il Co,s, 49 FeSupps 393; Hendricks ve DiGiorgio, 49 FeSuppe
573)e The statube provides an excmption only for employees in a place of
cmployment where the employoer "is engaged" in the operations named in
section 7(c)s As pointed out in the Maisonct case, supra, work nerformed
in the dead scason, including "preparation of the mill for the coming
grinding scason," is performed at a time when the cmployer is not engaged
in the processing of the described commodities into sugars While it is
true that section 7(c¢’) is considered to provide an oxemption, not only
for cmployeecs engaged in the operations describod in the section, but also
for employees engaged in occupa tions necessary theroto, the Swift case
(41 FeSuppe 825, affirmed 131 Fe.(2d) 825) makes it clear that employees
in the lattor category are within the exemption only vhen they are emw
ployed in portions of the premises in which the named .operations are be-
ing performeds This is the Division's position as -expressed in release
R=1892. Since in the instant case no sugar beets are processed during
the test-out period, it seéems cleer that section 7(c) provides nod exemp-
tion for any employees of the subject company during that periode

It is my opinion, however, that the exemption provided by sec=
tion 7(b)(3) of the Act and release R=974 may be applicable to the em=
nloyées in question during the test-out veriod, This exemption, as you
know, is applicable for 14 workweecks 1in the calendar year to employees

(01778)
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