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mJITED STATts DEPARTlOO~T OF LABOP. 
Office of the Solicitor 

February 28, 1944 

Legal Field Letter 
110. 31 . 

Attl'l.ched Opinions 

Copies of recent opinion~ on subjects indicated below are fur-

nished herewith for your information and proper notation in the Index to 

Legal Field Letters. 

To Subject 

10-26-~3 1 William S. Tyson Llewellyn B. Duke Deep Rock Oil Corporation 
T'..i.lsa, Oklahoma 
Req~irements of section 7 
of F.L.S,A. after mutual 
cancellation of 7('0)(1) 
~xe;nption pj,'ovision in 
unior. contract 

11-11-43 

11-26-43 

(JIltS) 

2-3 L. Metcalfe Walling Joseph C. Noah 
(ERG) 

4-5 Dona.ld M. t~urtha Amzy B. Steed 
(EG) 

i 

23 CD 302.2 
401 

Lloyd Brasileiro 
:Nev.' Orlea.ns, Louisiana 
Employees of firms ol,'ned 
and controlled by foreign 
governments and engaged 
in corr.mercial import
exPort operations entitled 
to b~nefits of Act 

21 AB 102.2322 

l.'Toodward Iron Company 
Woodward, Alabama 
ApplicBoili ty of Act and 
Executive Order 9240 to 
time spent by guards in 
drilling under supervi
sion of U. S. Army 

21 BE 202.2 
205.20 
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1~-1-43 6-7 Douglas:S. Maggs 
(HK) 

Donald M. Murtha 

12-1.3-43 8 

12-14-43 9 

Donald M. Murtha J~ter S. Ray 
(ERG) 

Donald M. Murtha George H, Foley 
(HeN) 

Sub,ject 

'~TatchmE'n at warehouses 
in \\rhich agricultural or 
horticultural commodities 
are stored as engaged in 
" s toring" of !!Iuch comm("ldi
ties ,,,-ithin the meaning 
of section l3(a) (10) of 
F.1.S,A. 

21 :SD 301.95 
301.0 

Southeaste~n G~eyhound 

Lines, Inc. 
Lexin~ton, Kentucky 
Application of section 
l3(b)(~) exemption to 
testers and motor re
builders 

23 CB 204.3 
204.l 

Klavale Worsted Company 
Kla.vale Dye "'lorks, Inc. 
Pi.ttsfie1d, Massachusetts 
Regular practice in manu
factu~e of woolen 
tExtiles for purposes of 
determining whether 
seconaary contractor is 
c~vered by Wal~b-Healey 
Act 

12-22-1+3 10 Donald M. Murtha. 
(ERG) 

Kenneth P. Montgomery A. F. Schwahn & Sons Co. 

12-29-4.3 11 tl!illiam S. Tyson Donal.d. M. Murtha 
(\I/ST) 

ii 

Eau Claire, Wi~consin 
Applica.tion of section 
13(a) (5) exemption to 
employees engaged in 
smoking of fish and 
cutting, spicing and 
packing of herring 

21 BG 102.61 

Section l3(a) (2) ap
plicable to enti?€ es
tablishment tualifying 
for exemption in ab
sence of segregation 

21 BJ 303.21 
303.22 
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MEMORANDA 

Subject ·.:· . . '. ':.' 

1-12-44 .12 -13 Donald M. Murtha Ernest N. Votaw 
. .' : (HCN) 

Kuhn t Blum -& C.o. :.' '.. 
Philadelphia, Pennsylvania 
Regular pl"actice in' 'mariu.
factur'e 'of 'caJ)louflage . 
net! for purposes of de-

., ,' . 

. .. . : 
" . . . ,,' ~ 

' .. 

I .:t·ermin"ing ·whethet s:eO:O'nd
ary contractor is covered 
by Walsh-Healey Act 

'Beatrice }icConl'l.ell Sup€rior Knitting Company 
. , .' . ", 'Boston, Massachusetts 

. , " ' r 'Packing . and: repackaging 
. . .... .: ' .:'. .. not: liproduction" under ~ . 
. .. ' .. , . - "-' section '12(a) ' of · F~L~S.A • 

. ..... 

JJ~ , _. P;oru: . To ,. . " ',." ", ' 

]2-14-43'1.6-17 Mr, AlbertE. ·· Miner 
, : ', ' .... , c/o' Pine "Hill . .': .' 

• > • .. Mai"yev"ille ~ Kansas ' 
(HCln 

." . , Driver.'s lunch period; h€'ld working 
. , tirn'e wheretruckl'emEtins in his 

·care 
, .25 :B13' 20.2.1 

' . . ... , ·23 ,GB ~Ol 

12-16-43' ·~.i$ ..... Mr.' Ai-thur' P. Hall :' " 
Aluminum Company 'of ·.America . 
Washington', D.: C " . 

Hospital located a,t· a plant. si te 
: but 'opentopu'b1ic ex~mpt. under 

. (IiK:WST) 

. :.., 

~-21."L:3 19 Mr.:S. P. IJ1an1ey 
Executive Secretary 

'" Utah Coal Operators AssYi. 
Salt Lake City, ' Utah 

(HK) .. 

11-1 

. section 13(a) (2) 
·21 :SJ 40.3.0-

. 40.3.1 ' . 
I . 

Bona fide lunch period of.15 
minute~ in coal mines not regarded 
a~ ~ours worked undef r.L,S.A. 

25 BB 202.1 
20.2.2 

(0.1172) 



Llewellyn B. Duke .~:.: ,,~,:!:: ' . 
Regional Attorney 
Dallas 2 'Texas":': ,:: :":: 

" '.' ... :' :< . . :,: 
Vlilliam S. Tysop - ',:: .' .. , 
Assistant soiicitoi'-:/.'" ',.'~ 

:.' -;,.. .... ' .. 

Letter dated; S'e-otetrrbei": 24" 1943 
• .' ~' •• -.' • ... '" oN • 

.. .... '- ... 23 CD 302.2 
23 CD 401 

','sbt:JMS :DMH 

October 26, 1943 

. '. 'Reter~rice isrnade- tcf subject. letter to Dee,p ;Rock: Oil·Corpora-
tiQn, Atla.~ "Life Building, Tulsa, Oklahoma, in which you ~dyised that 
there '\Votild be '}10 :6b'jection to the company's setting aside or doing away 
with the ,pi-'o~i~i6risin its union contracts drawn in accordance with sec
tion 7(b)(1}or~he :act and henceforth operating in accordance with the 
requirements of section 7 (a) thereof. 

It is noted that your reply contained the assumntion that the 
employees affected thereby have not in fact been required to work in ex
cess of 1000 hours in any period of 26 consecutive weeks. However, the 
conclusion does not appear to be predicated upon this assumption and, as 
stated, is not, in my opinion, correct. 

, .--
- . 

You wiil note i~' paragraph 19 of Interpr~tative."Bu;l.letin No.8 
that where an agreement merely nrovides that no empltiye'E! shall work more 
than 1000 hours during any period of 26 weeks a' lite.ral interp:retation 
of the phrase "during any period of 26 consecutive weeks" :must be adhered 
to and, accordingly, each week of ooeration under the agreement must be 
conside.redas. ,beg,j,nn~nga . new 26-week neriod during each of which periods 
no employee m.;iy be wo:t:kedmore .than 1000 hour.s~ On the -bas:i,~ ,of this 
statement, ita,:,pears that ,the last ' workweeK inwh±ch the thousand.,..hour 
clause was in. effect started a new 26-week neriod during which the employ
ment of an emnloyee for more than 1000 hours would necessitate the pay~ 
ment of time'and one-half for hours in excess of 40 occurring in any week 
in that period, includi~g,the week just prior to the setting aside ~f the 
contractual provis,ions. ' . " . . , _ 

' .. 
The following exampte may clarIfy 'the preceding paragraph: 

Assume that a 1000-hoUr clause in a contract' exists nursuant to which 
an employee works 56 hours a week. Further, assume that said cJ.ause is 
only in existence one week and then by mutual consent ~f the parties is 
set aside; and that for the next 25 weeks the employee works only 40 hours 
per week. In that 26 ... week -period a total of 1056 hours were worked and 
it would therefore be necessary to compensate the employee at time and 
one-half for all hours worked in excess of 40 in any week during the period. 
Accordingly, the employee 'WOUld be entitled to receive an additional half 
time for the 16 hours in excess of 40 which were worked during the first 
week of the period. 

I think it advisable to inform the subject company that the 
hours worked under the thousand~hour clause are to be taken into consider ... 
ation insofar as hours worked in excess of 40 in those weeks in which the 
cla.,use 'was in effect are concerped, if 1000 hours in any 26 ... week peril"Jd 
(covering both old and new agreements) were exceeded. 

(01172) 



21 AB 102~2322 

~~. Joseph C. Noah 
Regional Director 
Birmingham, Alabama 

,k< .. Metc~lf~ }Yall~I].g 
, " Administrator 

116ydBrasileiro . 
" New' Orleans, LouisjJ,ina 
, File. N~. )-7-51,900 ',' .. 

. . : ' . 

" ", ' . 

SOL:ERG:RH 

. ' 
I." : 

Reference is made to your memorand~ d9::ted. $l9ptember 18, 1943, 
transmitting the subject ffle in accordance with'iristructions contained 
in Field Operations Bulletin, Vol. V, No.2, Page 5, Item 5. 

It appears that the subject firm, having its headquarters in 
Rio de Janeiro, Brazil, and local offic~s in New York and New Orleans, 
is owned and controlled by the Brazilian Government. Apnarently the 
business has been conducted under the subject name from the time it was 
absorbed by the Brazilian Government in June of 1937. The file does not 
disclose whether the firm is a corporation, and, if so, under wpat,law 
it was incorporated. The firm engages solely in the transportation of ' 
goods to and from Brazil. Goods going to Brazil, consisting usually of 
ammunition and machinery, are brought to the firm's loading spaces on 
the wharves, where they are stored until such time as one of the com
~anyls ships arrives from Brazil. Goods coming from Brazil, usually 
coffee, are unloaded from the companyfs ships and subsequently ehipped 
by truck or train to cities throughout the United States. 

The firm appears to employ from 20 to 30 employees, some of 
whom may qualify for the executive or administrative exemptions. In 
addition to its regular employees, the company frequently hires from 
10 to 35 stevedores, as the occasion vlarrants, from the Atlantic and 
Gulf Stevedores, Inc. It does not appear that any segregation takes 
place based on the nature of cargo handled. The Bureau of Internal 
Revenue has apparently ruled that since June 11, 1937, when the enter
prise was taken over by the Brazilian Government, the firm has operated 
as an instrumentality of the Brazilian Government and hence is exempt 
from the taxing provisions of the Federal Insurance Contributions Act 
and the Federal Unemployment Tax Act. 

You state that the New Crleans establishment was inspected 
and that while section 7(a) (3) and ll(c) violations of the Act were 
disclosed, payment of restitution was not pressed because of the non
inspection policy announced in the interim. You state, further, that 
the establishment has agreed to comply in the future and that the 
New Orleans manager has agreed to make restitution if his superiors in 
New York authorize him to do so. 
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Memorandum to Mr. Joseph C. Noah ... . J?age 2 
: /t" ~ , : 

. i. t ;~ I ,. , ~ . • 

• •• : 4> • : .: ... ' . ~ , 

As you know, as a matter of administrative ' policy: I :: ha\7e,adopted 
a·~ri6n;;;iri8peetion policy with respect to firms owned and ":· contrQll~d . 'by 
foreign governments engaged in governmental functions. It was not my 
purpose, however, to d1scontinueenforcement in cases -r where:·such,:. firms are 
engaged in ordinary oommeroial activities in competition, with : private in
dustry. Consequently, employees of the subject firin' . enge:ged, in cOmmercial 
import-export operations are entitled to the benefits of the Act, (See 
Legal Field L.etter No. 88, 'Page 5.) 

,"" ~ 1;1: T:I;:;'~ We~ ' are : t'EHitirn1ii.~J~th~Frile 'hetewit,h, 
.'.' :\ ~ · .;~ I.~: .': ':~. · : ·::~:· :';.""1::" .. ~ ;::: ',; :"~,~"~ .... , .: . .. :: . . :~>.~., ... ~ . . ' 'I: . "::.~ #:: . . ;") ' . 

'.'::: '.' ..... , 
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Arnzy B. Steed 
Acting Regional Attorney 
Birmingpam, Alabama .. " . 1:' . • ' 

Donald M. Murtha 
Chief, Wage-Hour Section 

Woodward Iron Company' 
Woodward, Alabama 
RA:ABS:MSB 

21 BE 202.2 
205.20 

, ' SOL:EG:RH , 
.' :. 

November 26; 1943 

Reference is made to your memorandum of November 12, 1943 
which referred for opinion the question of whether time spent by armed 
guards of the subject company in drilling under the supervision of the 
United States Army should be considered hours worked under the provi
sions of the Fair Labor Standards Act and Executive Order No. 9240. 

It ap~ears that the guards of the subject company were or
ganized in July 19/+2 as a part of the a.uxiliary military police under 
the Army Service Command. In November 1942 the con:pa~y was informed by 
the Army authorities that it would be necessary frn' the guards to undergo 
military training and that the guards would be required to drill for one 
hour every two weeks. On June 16,1943, the mUitary authorities issued 
orders that all guards must report for milita.ry training one hour every 
two weeks, and since June 16 it has been com~ulsory for the men to engage 
in such military drill. You wish to know whether the time spent in drill~ 
ing prior to and subsequent to June 16 should be considered hours worked 
unde r the Act. 

We have had occasion to consider simi l.ar circumstances in the 
past. Our previous correspondence with the 'iiar De'lartment indicates that 
such training programs as the one under consideration are designed pri
marily to increase the effectiveness of guards in their job of watching, 
guarding and protecting the employer's plant a~d its production, The 
training is an obligatory requireinent of the job, and as such the time 
spent is tmder the employerTs direction and control and would constitute 
hours worked under the Fair Lab:)r Standards Act and Executive Order 
No. 9240: (Cf, Legal Field Let-cer No c 87~ page 26.) It see:ws clear that 
the guards remain employees of -che s-c.bject comDa""y. In this connection 
it should. be noted that Circu:;'3T No. 15 snecifica:.i.ly states: IIDasically, 
the milita:cization of olant guard for'ces dces not change the existing 
systems of hiring, comnensati:m, and dismissal; all remain primarily a 
matter between the guards and the plant managements." 

Of course, if the facts indicate that the training program 
prior to June 16, 1943 was differc:'1t from the on8 in operaticn after 
June 16, 1943, the criteria appearing in Da:"'agraph 15 of Irl-CeI;)retative 
Bulletin No. 13 should be apDlied for the purpose of detel';:Li.;",ing vvhether 
the time spent in training during that period should be considered hours 
worked. 
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Memorandum to Arnzy B. Steed , : . "Page 2 

Transmitted herewith are the Guard Agreement a,nd ,War Department 
Circular No. 15, as requested in your memorand~. 

Attached for your information are two letters dated, May 5 and 
JUne 4, 1943 respectively, signed by the ~dministrator, which express .the 
Division I s views with respect to this general problem. " , /". 

Attachrp.ent~ , , 

" : . 

~ .' . 

• ', ~ I 

, , 

""I, 
,', 

.: .... ' 
, . 

~ .... 
. 

I, • 

• I ": 

, \ 

, : 

.. 
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Donald M. Murtha, Chief 
Wage and Hour Headquarters Section 
New York 19, New York 

- - - . -- . -

Dougla,s: B.- Maggs 
Soliqitor 

.' ," ....... 

" ,'. .. . - (" ~ . ..' ' .. ~ ", : ~ 

Watchm,en :at warehquses in which agricultura:Lor '.j.. 

horticultural commodities are stored as engaged 
in "storing" of such commodities within the meaning 
of section 13(a) (10) of Fair Labor Standards Act 

21 BD 301.95 
21 PD 301.0 

. , 
. De cember 1, -1943 

Reference is made to your memorandum of October 19, 1943, to 
which is attached a copy of a memorandum from Acting Regional Attorney 
Hynes, pertaining to the Federal Compress and Warehouse Company, Carthage, 
Mississippi, in which he questions our present interpretation that watch
men employed at cotton warehouses are not engaged in "storing" within the 
meaning of the section 13(a)(10) exemption. You also attach a copy of 
an economic report from Mr. Weiss pertaining to the employment of watch
men by cotton warehouses. You state that there is some disagreement of 
your staff as to the need and desirability of a change in our present 
interpretation and you present the arguments pro and con. Mr. Hynes 
states that the company in question vigorously contests our present posi
tion and is prepared to litigate the question, and he expresses doubt of 
our ability to sustain our view in the Fifth Circuit. 

In my opinion, the safekeeping of agricultural or horticultural 
commodities stored in a warehouse is an essential part of the storing 
services oerformed by such warehouses. A watchman who is employed in 
furtherance of the safekeeping services and in fulfillment of the duty 
of a warehouse to exercise reasonable care in safeguarding articles 
stored therein, would seem to be engaged in IIs toring ll within the meaning 
of the exemption. Moreover, the services of such a watchman would appear 
to be an integral part of Iltaking care of the commodities while they are 
being so held II \,lithin the meaning of paragraph 28 (2) of Interpretative 
Bulletin No. 14. Serious doubts would appear to exist in connection with 
our ability to sustain the present interpretation in court and I am in
clined toward the view that the term "storing" as used in section 13(a) (10' 
Of the act, has been given an unduly restricted meaning. 

Accordingly, I would favor a change in our interpretation and 
the adoption of the position that watchmen employed at warehouses in 
which agricultural or horticultural commodities are stored, and whose 
sole duty is to guard such commodities, are deemed engaged in IIstoringll 
of such articles within the meaning of section 13(a)(lO) of the Fair 
Labor Standards Act. It is to be noted that this change in our position 
should in no 1'lise aff8ct the existing interpretations relative to watch
men employed in connection with the other exempt activities set forth in 
section 13(a)(10). Since this opinion is merely a revised interpretation 
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A ~," '! 

'.: > .. ~ ,'.' 

DQnald ~A. '~fu.rtha, Chief Page 2 

of the.'w'Oi'ds "taking carel! in paragraph 28(d) of Interpretative Bulletin 
No. 14,. no change in the Interpretative Bulletin itself is necessary. 

:Also, 'this' ihterpretation in no ,"ay changes our view that office' or other 
employees "ho do not actu,a.lly p~rform the opera'tio.ns enumerated in sec~: 
tion 13(a) (10) would not .be entitled t·o exemPtion under that sectioti',:" 

, . , ' . 

, . . ". 

, . ,-

,' , '. 
I. ""':' " 

, .', ; I , .. ~, " 

\. , 

. " .. 
". 

. ' .. 

. . 

, . 

',:: . 

" ,: 

'1 ', ' 

. , \' 

, . 
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Jeter S. Ray 
Regional Attorney 
Nashville, Tennessee 

Donald M. Murtha 
Chief, Wage-Hour Section 

Request for opinion 
Southeastern Greyhound Lines, Inc. 
Lexington, Kentucky 
File No. 16-346 
(7 other files) 
LE :JSR:KT 

, , 

. -: .. 

23 CB 204.3 
23 CB 204.1 

. . 

SOL:ERG:RBp: 

This will reply to' your memorandum of September 30, 1943 in 
which you request an opinion as tb.the .application of the .section 13(b)(1) 
exemption to certain of subject firm's employees.. . . . . 

You state that the subject isa passenger motor.carrier and 
that . it maintains, at its principal stations, garages for the maintenance 
of its busses. Among the ' employees whom you consid~r exempt under 
l3(b) (1) are CUthe mechanics who adjust, dismantle or install parts of 
the operat'ing mecha:t:J.ism directly on the buss813; (2) tire men, whose 
duties are to 'check the inflat'ionof tires and inflate them if necessary, 
remove and mount ti~es, vulcanize punctured tires, checkt:ires to see if 
they need recapping ~nd check the wheel alignments. Nonexempt classifi
cations include upholsterers, painters, gas and oil men, greasers and 
body men. 

You inquire as to the status of certain mechanics who .do not 
usually work directly on the busses. Thus, you state that the subject 
firm employs garage employees classified as "testers" whose duties are 
to test the oner~tion. of busses after repairs are made by making an 
actual test run of three miles or longer,· if necessary, to. see that 
everything is in good mechanical operation and in condition to make a 
pay run. You also state that the subject firm maintains. in stock extra 
motors, generators, and other units. When such units get Out of order, 
they are removed from the busses and a snare unit is installed with a 
minimum of delay. After the unit is removed certain of the firm's em
ployees, variously termed mechanics, machinists and unit men, a.re exp.
ployed to tear dovm, repair, recondition, or rebuild the motor, air 
compressor, generator, or other mechanical unit, after which such unit 
is placed in stock for future use. 

We have communicated with the Interstate Commerce Commission 
and are informed that the Commission asserts jurisdiction with respect 
to both classifications of employees. While we agree with the Commis
sion's determination with respect to the "testers" in question, we en
tertain some doubt as to the Commission's jursidiction over the latter 
class of employees •. The status of those employees is presently under 
consideratiqn, and we will advise you when a determination is made. The 
"testers" in question would, however, appear to be exempt from the over
time requirements of the Act under section 13(b) (1) ~ 
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. , 
George H. Foley 

.. J{egional Attorney SOL:HCN:CP 
; Boston, ~Kassachusetts 
" 
Donald M. Ivjurtha ' 
Chief.,: t1age-:HQUl' Section 

. .-; 

Klavale Worsted Company 
Pittsfield, Massachusetts 
File No. 20-2062 

" 

", ," 

Klavale :DY!3" :Works, ·,~nc.· 
Pittsfield, Massachusetts,' 
File No. 20.~173 

.:. 

Reference is made to your memoranda dated Septembe~ 23; 
October 21 and November 16, 1943. In your memorandum of September2J, 
(SL:MEY:CE), you presented the question whether the regular practioe 
in' themapufacture of wpolen textiles as indicated in the Field Opera-

, -tions Bl).11etin~, v,oiuine 'IV "No.:,2" p~~, 6, must be taken to govern the 
subject case, or whetherthe,factspr~sented by th~, seco~dary contractors 
here involved would justify thei,:r ',clas~ifica.tion 8,$ subc:ontractors rather 
than ' substitut~ manufacturers for purposes 'of the :W~lsh-HeaHiy Ac't. 

o .' • ) '. • '. , ,~ 

Ouririforination, is :that the regularpractic~ i~ the worsted 
textile industry is in accordanc;:ewiththe statemerr~:_you cite from the 
Field Operations BulletiIi. The, dyeing and yarn mari~~acturing'o,perations 
by the subject firms,' performed as 'secondary contractors" would therefore- '.", 
seem to be operations performed by th~mas substitute manufacturers and 
subject to the requirementspf the Walsh-Healey Act. 

o ,." • • . ' 

In arguing that th~' S,UQj ec't firm's ~re 'onl; s~bcontraotors, 
their attorney mentions thatran appreciable portion ot,the requirements 
for worsted,textiles is filled by the so-called non-vertical mills and 
that of 40 mills recently awarded contracts for materials such as 
uniform cloth, at least.2l miils bought their yarn., He also refers to 
the, higher price differentials 'allowed by the Office of Price Administra
tion and by the Quartermaster,fQr purchases'from non:-integrated mills. 
The mere fact that more'prime contracts are awarded\io non-integrated 
than to integrated mills cannot be taken as proof th$.t the regular prac
tice in the industry generally is other than that v~hic,hthe Public Con
tracts Division has found 'it to be~ Nor do we think that the price 
differentials noted by the attorney for 'the subject ,companies provide any 
basis for rejection of our previous finding as to the regular practice in 
the industry. 

Vie are, accordingly, in agreement with your previously, expressed 
opinion that the operations of the f~rms i~ question are those of sub
stitute manufacturers rather than subcontractors and that they are subject 
to the Act. Further confirmation of the status of these secondary con
tractors as substitute manufacturers is,'found in the fact that they are 
specifically designated in the prime"contracts as the firms which are to 
perform the operations in question. The existence of common management 
between the prime contractor and the, secondary, contractors, as indicated 
in your opinion of. July 2, 1943, a copy of ,wM,.ch was attached to your 
memorandum of S~ptember 23, 1943, would appear to constitute a further 
reason for regarding the subject companies as within the scope of the Act's 
provisions~ , 
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21 BG 102.61 

Kenneth p. Montgomery 
Regional A t torney, 
Chicago, Illinois 

Donald M. Murtha 
Chief, Wage-Hour Section 

........ , 

I Letter' to A.F.Schwahn & Sons, Company 
603 Third Street 
Eau Claire, 'C!isconsin 

" 
" 

; SDL:ERG:RH 

~ .: : 

_,Reference is made to the subject letter dated October ' 13, 1943, 
a copy of Hhich was transmitted to this office for review. In consider
ing the application of the' section 13 (a){ 5 )exempti6n' to employees in the 
subject's fish department engaged' in',the smoking of' fish and the cutting, 
spicing and packing of herring, it was stated: ' 

You do not submit sufficient information to permit a 
determination as to whether the "smoking of fish, and 
of the cutting~ spicing'and'packing of herringll'as 
engaged in by' you are operations closely connected 
with the catching of the fish and incidental to and 
immediately follo':1ing the catch as set forth above. 
Unless such are the facts, the processing referred to 
by you would not, in our opinion, be exempt'under 
Section l.3(a)( 5). 

"As you probably have noted from releases R''1609 and R-1644, 
employees" engaged in, marketing' and distributing edible fish and fishery 
products ~'dll be considered by the Div'isioh to l)e exempt' from the Act, 
whether they are engaged in performing such operations on fresh fish or 
on fishe:::-y products that have beenpreservedtht'ough ire'?zicig, smoking 
or cur'ir;g" In view of the fact that the more remote cpGra(,ion of dis
tributu'ft fish pr'odl.le-ts in a semi-preserved state has ~)p.Em held by the 
Admini3'~n):~;).L> ,-;:'0 be exerrpt , it would appear that such pre],iminary 
operations 3.8 V1ere described in the subj ect firm! s le-c-l.:.er, 1. e., process-
ing and curing, must likewise be considered to be exempt. ' ' 
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Donald 'M IIVh:U'tha ; ' Chief 
Wage and Hour Headquarters Section 
Nerr York 19, New York 

nilliam S. Tyson 
Assistant· Solicitor ,< •... 

21 BJ 303.21 
21 BJ 303.22 

SOL:WST :GI0B 

, .. 

Proposed memorandum to Hegional Attorney Dorothy Wiliia)'ns 
clarifying our position uncleI' the last sentenc~ of paragraph 41 
of Interpretative Bulletin No. 6. ".~., " " '",' , ' 

. , " 

" I. 

I regret that there has been some delay in answeri,ng your 
memorandum on the above subj ect which was addressed to I:1r. Reynolds. 

f ..' .' , ~ ,:' ~ .'.: . '.;', ! J '''.: • ' \ ~ , ;,,:. . , : .: ,': :", ~. ,."...." .' , 

, I have 's'~udied ,the prdposed'memoiandumwhi6h yo'u'prepared to 
be sent to"!regi'on9:l ,At~orriey Poio'thy' Vlilliams 0' After feviewJ.rigth:e back'
g.round, the 'various interpretation's arid ~he divergenciie's of views 'on the 
question presented, I have come 'to the' cona1usiori that the time has 'arrived 
for a realistic appraisal of our previonsly expr:essed opinions. I believe 
that the sectioD:lJ(a}(Z):e:iemptlern,'was"piaced 'fn:the 'Act to'exempt employ
ees in retaiT or' ::sBrVice 'estabti13hmerits, ,the .grea:te'r ,'part, of whose selling 
or servicing is in ,intrastate" co'riinierce.' ',Picking out 'particular depart
ments in a single 'e's'tablis'hmentarid °applY,ingthe'tests 'for appUcabiHty 
of the exemption to s'uch indi viduaF departmentsseenis : to be without 
justification in view of the express' woMing 'of:the statute. ' Therefore, 
I am of the opinion tha:tthe liist 's:entenee:iri':paf<agraph 41 of Interpreta'" 
tive Bulletin No.6 is in error 'and'that:theprinciplesstated in para
graphs 18, 34 and the remaining part of paragraph '41,. of Interpretative 
Bulletin No. 6 should be app~icable to all establishments, including 
automobile and "pa~t's "d~aJ:ers'~' ' r.n'-Other \'Jords;.' ·if, the 'hcm':'retail selling 
of ' a single establishnient does'notconstitut€:moi'e 'than 25 percent of ' the 
gross receipts' 'of the' establishment 'and 'if trie '~greater part of the selling 
or'servicing of the' establiShlnentis,iri'iritr'astatecominerce, the section 
13(a) (2) exemption'would be applicable to"the ftholeof that ~stablishment. 
Where the non-retail selling "of" a 'bv,sine~s "e'riterp:rise constitutes more " 
than 25 percent of its grOss 're'6'eipts~::rf-pa:rt or all of 'that non-retail 
selling is in a braI?-ch s~parate'ari~dist:irictfr6mt.he remainder of the ' 
business, ·the applic'ability of,"t'he:exemption to<thEit, branch, on the ,one' 
hand, arld to the 'remainder of thebtlsiness', diithe other hand, is tO'be 
determined by applying the 25 percent rule to tl19 branch and to the 
remainder of the business separately. 

If you concur in the views expressed above, will you please 
clear the same with the Administrator before advising Regional Attorney 
Hilliams? 

(01172) 
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Ernest N. Votaw 
Regional Attorney 
Philadelphi8,Per..nsylvania 

Dona.ldM. Murtha 
Chief, 11/age-Hour Section 

Kuhn, Blum & Co. 
Philadelphia, Penns~lv~ni~ 
ENV:al 

-SOL:HCN:FH 

January 12, 1944 

Reference is mede to your memorandum dated SeptFmber 10, 1943, 
requesting in!ormEltion as to the regular practice in connection with the 
manuf acture of camouflage net s. 

You state tha.t in connection "'i th all the contracts inv')lved 
the sewing operations were pFrformed by one firl~, the knitting opera
tions by another, and the dyei.ng, finishing and shipping b~,r a third., 
and that in some instances th" cut ting opf'rations "!ere performed by the 
firm doing the sewi:1g and in others by the firm doing the knitting. 
You wish to know whether secondary contractors performing such opprations 
are to be regarded as subcontractors or as s"'.l.bstitute manufacturers under 
the Walsh-Healey Act. 

Ir..formation received from the Economics Branch is to the effect 
that the Engineer's Office of the War Department has indicated that the 
camovi'lage nets on which tr_e subject company has been working are lace 
nets or shrimp nets. This type of net, according to tte Economics Bra.nch, 
has a very small mesh and is not the type of net in which strips I)f burlap 
or otter material are W0ven. The prime contractor for such nets is 
usually a lace manufacturer \-I1ho does the kni tting, cutting and se1..ling 
oprrations. Sewing operations on this ty~e of net consist of sewing strips 
of material together to obtain the desired size as "'ell as sewing tape on 
the outer edges of tte net. Any dyeing operations or proofing are usually 
done by other firms such as manufacturers of linoleum, etc. 

Eased on this information as to the customary practice in the 
manufacture of camouflage nets of the lace net type, firms performing 
any of the operations except the dyeing and proofing for the prime con
tractor would be considered substitute manufacturers. Firms doing the 
dyeing aLd proofing would be regarde.d as subcontractors. 

The Economics Branch has also furnished information regarding 
the regular practice in the manufacture of camouflage nets of the fish 
net type. This type of net has a 2-1/2 inch mesh and is woven from 
seine twine on machinery used for making fish nets. The infor~ation 
furnished. as to thf> regular practice indica.tes that the pri:ne contrac
tor does all operations such as weaving, cutting, sewing ?nd treating, 
but does no garnish~ng. Garnishing means either the weaving of two
inch strips of b'J.r1ap or othf'r dyed a;-td treated material into the mesh, 
or the attaching of feathers, etc. A net made of large mesh is invari
ably garni shed 1I.,i th strips of material, according to the information 
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Uemorandum to Erncst lI. Votaw Pago 2 

, ': ' 
' ., \ " , \.~ ", 

rocoi vod from the Economics Branch. It is the rogular :poracti'ce, "J'or 
the primo contractor to buy tp.e strips which'are',hi turn', ;!1and..wov-Gn into 
the het by other firms. 

. .:, ' , .:; 

Based on the foregoing infornation, as"to' the' re-g\llar, ':p:rao~ice 
in, the. manuf'acture of crunouflage nots of tho fish not tvoo, firms 
pe'rfori.iii1.g ' any operations on such nots for primo contra~:tClrs oxtiept 
garnishing would bo considerod substitute', mrumfactlfro,rs'. ,:.:,:.Flrtl5,-: -that 
garnish suoh nets for primo contractors would bo regardod as:' .sub~: 
,contractors. 

. . . ~ ... " -
. " , ; . ,-.' 

.... 

.... : " 

.... ', ' 

. ", . 
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Miss Beatrice McConnell 
Director, ' In'dustrial Division 
Children I s Bureau" 

.', ", 

Yfilliain .£t. cT'Jrson ~ ' " 
Assista.nt-So.lici tor 

Supsl'ior. I~i;tt.i"l1g Co~pany 
Bosto,l1; " rlas~a.chu,setts, as produoing 

:establishr.J.ent, 'within section 12 (a) Of 
theFair.L~b~r Si:;andards Act 

. i 

21LC 201 

:". 

~Oi;)Jt::H~ .. 
•• ' ~ •• ': ',or 

. " 

'. '; . 

. This will reply to ~rou:r memora:ldu2:l ofJC\nuary 7 ,i944~ -requesJe
ing my opinion on the ques-tion whether the Superior 1\ni ttirigCbl:lpany, 
a wholesale firm' of Boston, Ihssa.chusetts, lna~r be considere.d an estab- . 
lishment producing goods which are shipped or deliver'eO:. forshipmEH1.t 
in interstate. COnU",lerce. " ... : 

'rhe ·l3ubject company receives high-grade svr.eaters paclced one 
to a' box .and a cheaper line of swea.ters ::?acked t"'"lO to a: bo::u' Th?se' 
sweaters are recej.Vod in larGe oartoXls .TllQ carcons are opon~cl and, .' 
the bo~es are put il1 stocl: on the sheJ.ve..s j;,tst as they o..re received • 

. On' receipt of an order the sW8t'.ters pac1.wcl ir!diYidua)ly are takeil from 
the, sh01 yes accordil1g to size, color and pl"ice .b.dica-teJ. in the order. 
The boxes containing' ,nore -t:1an one' sweater are. opened and t:10 sweater 
called for by the ordor is rO:4l.oYGd fron th0 or:LgL'k".l box, repacked 
and thon added to -the rest of the ord0red lot which is then put in a 
largo carton and shipped. I assume that svrcators of this C01T'.pany are 
shipped across stato lines. I o.lso asswne that at the time the 
sWGateI's reach the establishment they are not IIhot goods t1 so that if 
soction 12(0.) is applico.'ulc at all, it is because of "elle elll;::>loyrnen'b of 
minors in -tho ostablishmont i tsolf. 

On the basis of those facts you haye raised tho following 
questions: 

(1) If all the sweaters are shipped in the original boxes in 
which they had been recei yed but packed in a larGe car-co:~ for shipping 
purposes, would such o?eratiolls be cla.ssii'iod as nore hailcUing, or as 
repackaGi::1g constituting production? 

(2) If some of the sweat~rs are t9_l~er:. froD. the original 
boxes in 'whioh they had been recei yed but nere I'6~x\.ckaced and added to 
the order, Vlould such repackaging oI.Jerc,tio~'l cOl.sti-cute P:'Oc[clction 
rather thall mere handling? 

The answer to your first question appears to be il":'..?licit in 
a memorandUli:' of Jehis office of April 23, 1842, ac:.6ressed to you which 
deals with tl16 application of section 12(0.) to YT1'J.olesale establishaents 
a.nd vv·arehouses. It is stated thore that II*,,~* Del'ely placing faoricated 
goods (-which had alreacJ.~r 0e011 cOJ::;?let01y l')ac~;:eJ. 8_:.~cl Y/r2_p}')od for dis
tribution by a separate concern) into seyerCll lots correspondinG vrith 
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Miss Beatrice lilcConnell Page 2 

their respective destinations would appear to .constit:~t~~~ mere 
t handling'~ op,eration and not oovered by section 1_2 (a)." '. 

"7"~ . 

_ Wi,:th :regard to your second question, a more diffi9tllt l?:sob,le.m . _, 
is presented. In a memeorandum to you from this offi~_~ oi' .:July 11~ .. ' :' , -
1942, on the employment of minors in retail estab Ii shnients,it' is ".<,j

pointed out that lithe term I pro<;luced I in section l.~ (~), req~~re:s ~.~e ... 
performa.nce of some operation on goods whiQh i .n sonie mru;rriar.9~nges. .' 
their nature or form, and it is ~10t sufficient if th~establisfun:ent ' . 
merel~r 'handles' the goods. without m~re. n Xn the light ,of that:-~pi:riio!i.. 
1't is impossible to bring the operations descrlbe'dabove' vrithln the " .... -
term "produced ll as referred to in section 3;(j) of the act. As long 
a.s the .~epacka,giI].g ~onsti tutes no more than .a brealcillg o~ t1;le .. pulk 
for t1wplirpose: 9f. shiFmenJc, I do not believe that it may be ·~c~a,.ssified 
as .. prod).;lc:t;i.onvriphout:an open overru).i11.g of opinio;'1sivhicp. hav~ peen .. ' 
issued lleret9fore. . -

I shall be glad, of course, to confer with you oli ' the qu~stiori -
'whether "the Children's Buro.au should hence,i'orth t~~{e -the .P9si tion that 
the term "handling" as .. . referre<i.ta in sect:ion3 (5) shou~d be broa,.dly . . 
interpreted as embracing an~T and aila~ti vltics 'involvi)J.g .rnanipu;L~tiop. ,
of goo.ds regardless of whe:Che.r or . not that is 'done in the cqurse' of'. " . '. 
production. Until. you s9 'docide, howevor, I aT'_ of·tJ:j.e opiriion, that . 
the activities set forth ahove do not cons-Ci tutG production vrithin. the 
reach oi'sections 3(j) and 12(a) of tholi'a'i r u'.bor Sta:nda:i~ds Act. " 

, ., 
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Mr. il.1bert E.. f.liner 
c/o Pine Hill 
Marysville, Kansas 

Dear Mr. Miner: 

25 BB 202.1 
23 CB 401. 

SOL:HCN:C? 

December 14, 1943 

.T.hts 'wiLl,: .reP.1y . ~o. your 1etterof. Octobe.r.·l8, 1943, . addre-ssed tv 
the Bureau of L6.bqr:·.5,tatistios,. whioh has ·.b..een referred. to this offiee 
for cons'ideraticin' 'and, .:r:ep1y.. .".' 

You state that yo~ · are a truck' driver wcr-ld.n.g for . Arrnour ,and Co-
pany on t~"O dealer . routes" on which :youbuy poultry a.nd eggs and · pick up 
cream. One of these ' rqutes' extends, acr~ss ,the· Kansas Sta'te' line into 
Nebraska. Yo'u ' s:t6. te tha't' irou ca~ry a consid,er-able amount of cash for which 
you furnish bon,d. You indica. te that' you work from 8. to .12 hours a day 
and average', a.bou~ · .60. hours a. week~, for wpi~h you r'eceive wa.ges &t the rate 
of 50 cents' per' hour for the fi'rst 40 hours and time and one.-ha1f there
after. You ;tate that y~ll punch . ~ t'ix;;.eca~d .when you. go to work and that 
you punch out at night. il.lthough ,your employer has not previously de
ducted from your \fro.ges fora lunch period, the company has now decided 
to take one hour off your .t;ime cf-rd each day . for & noon period while you 
have its ,truck .and produce on the roa.d to care for. You inquire .whether 
your e'm:)ioyer cari do this and whether yeu are ' re'ceiving the proper rate 
of pay ~or a btiyer~ 

The Fair L&bor .5tandp,rds Act requires the payment to employeelS en
gaged in irit'erstate conunerce or in the ;?roduction of goods for inters-ta.te 
commerce of wages for all hours wcrked in a workweek at ruteq net less 
than 30 cents an hour or such higher rate up to 40 cents an hour as may 
be provided by ,an. applicab1~ w&ge order. It also requires ~luJT.lent of over
time cO!:lpensation for . ,e~nployment in excess of' 40 hours in a workweek at 
B. rate !lot less than one and one-h~lf times the employee's regular rate 
of pay. 

An industry cOr.1mittee for the Ivief<.t, Poultry, and Dairy Products 
Industry has recoTIu:nended a minimum 'Nage rute of 40 cents an hour for th~t 
industry. The issuance of e. wElge order for the industry in hocordance 
with this recor.1mendation is iJresently under considers.tion. Payment of 
wages at a rate of 50 cents per hour with tir0.e Elnd one-half for overtime 
would therefore satisfy the requireI!1ents of the .i_ct and of any wE.ge order 
which may be iSSUed pursuant to the Committee's recommendation. 

In computing minimum we.?;cs and overtime cor..pensation due under the 
Act, all hours worked in the workweek must be counted. For enforcement 
purposes hours worked are not considered to include Df; riods during which 
an employee is relieved of all duties for the purpose of Gating meals. 
The contrary is true, however, where the emplcyec remains on duty or is 
otherwise engaged in his em~loyer' s business at the tirr.e he eats his meal. 
In this connection, you may be interested ill the case of T~a.lling v. Dunbar 
Transfer.& Storage Co., 6 '.'iage Hour Rer:t. 476 (;i.D.Tenn. 1943), in whi~ 
the ccurt held th€l.t the Act requires payr::.ent for lunch Deriods of truck 
dri vers and hell?ers when the~r s.re on duty for such periods. YOI),r atten
tio!)' is also directed to thE- case of Travis v. ha:r , 41 F.Gupp. 6 C'i.D.Ky. 
1941), in which the court held that a bus driver should be compens~ted for 
l&y-over p~ri(Jds when it W8.s neces s~:r~1 for hira to remain in the ir.:rrnediate 
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Mr • .Albert E. Miner Page 2 

vicinity of his bus in order t~ protect it and to taKe ca~e of passengers 
who;; mighVarri ve during the w£:I.i ting interval,· 

Binee 'you indicate tha.t one of your routes crosses. ~hf?St.at9 line, 
you may be interested in the exemption from the overtime provisions of 
th~ Act, provide(i by seption 13(b)(lJ fQr "any employee wi:th r,espeet to 
whom the Inter'state 'Comme~oe Cpmmi!3sion bas power to e~tablish qualifioa
ti6hs and maximum 'houl"s' of aer~iee' pursua.nt to t~e provisions of sec:tion 
204 of the Motor Ca.rrier Act",1935 • .!.1 Drivers of' 'Private carriers engaged 
in transportat;i.on in interstate conuneree wi thin the meaning. of . the Motor 
Carrier ,Let ar-e, . under' this provi'sion,e~empt from 'the overt:ime requir.e
merits,in a~y workweek when they are so engaged, unless the greater part 
of their time during such w.orkweek is' spent in nondri ving ,acti vi t'ies ,.vhieh 
dO "not affect safety. of operatio'n of tl1e vehicle. If ~r6'4r. buymg acti vi
ties,!asdist~nguished ~~om your dr~ving, loading and 6the~ activ~tie~ 
'e.ffe~ting safety of 'oper~tion occupy more than half of your worktimp'd.ur ... 
'ing the week, this exemption would'. not be oonsidered, to apply to yqUr em-

'''ployment'.· The fact that you are' being paid :('01" overlitne may indicate that 
your employer does not c6nsider this exemption applicable to your work. 

'. ..~ 

I trust this is the information you desire. ,If you have any further 
questions, ·r suggest that yoti communicate with the Division's regional 
office located at 3000 Fidelity Building, 911 Ylalnut Street, Kansas City 
6, Missouri. 

Very ·truly yours, 

Thacher Ylin5 l.ow 
Assistant to the Administrator 

December 9, 1943 

:' :r 
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Mr. Arthur P. Hall 
Aluminum Company of America 
605 Southern Building 
Washington, D. C. 

Dear !-1r. Hall: 

21 BJ 403.0 
21 ]J 403.1 

SOL:EK:WST:GMS' 

December 16, 1943 

This is in reply to your letter of October,26"l~43, in which 
you state that at ohe~fyour plant sites' 'yourc6mpany owns and operates 
a r_ospital '''hich was 'established 'there'forthe reason tha,tnoother 'sucIl 
facili ty existed wi thin :25"miles. This hos;oitill ':has "be(>n in o~pE'rati6ri 
more than 30 years, during '''hich time it ha.s, trea.ted cqmpany employees, 
their families, 'arid' the, general 'p1.ibli~." ~iil.g"'the f.irst six months of 
1943, th~re wereadrriHted- 152 e~ses; 82 were from :fainilies of your em
ployees' arid: 70 'were' fron families in the'surround.ing,coUlIiities but not 
members o,r employees 1 families.' You 'further point 'out that the hospital 
is used as'the6ffice:oftw~doctors ~iliotr~at mor~ peopl(> who are 
nei ther employees nbr memb~rs of 'en:ploye~s" faTIiilies than of the em
ployees group. The hospital is' a,J.so used for clinics by the health de
partment. You inquire as to whether or not the hospital employees are 
covered by the Wage ~nd Hour 'ACt. ' 

Tn,Thile it might \'I'eli 'be ar'gueclthat the E:mplo;-'e€::'. of the 
hospital in question are "Ii thin thE: c9ver'age of th? :Flair Labor Standards 
Act t nevertheless, it SN'ms -unnecessary to p'as~, '".1pon this qU8stion in, the 
pres ent case si);;ce it appears from 'the 'facts stated in. YOU!' letter that 
the hospital would. be considered a s('rvice estA.blishment and thus eXempt 
under section 13(a) (2) of the Act. 

Very 'truly yours, , 

L~ME"'tc'8lfe '\fallin~ 
Admir.!.istrator ' 
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25 ::BB 202.1 
25 BB 202.2 

SOL:HK:DMH 

December 21,1943 

AIR MAIL 

l~. B. P. Manley 
Executive Secretary 
Utah Coal Operators Association 
709 ,Tribune-Telegram ::Building 
Salt Lake City, Utah 

Dea.r Mr. Manley: 
if ' •• 

," This, "will ,~ep.lY toyouri,etter'of'De,csmlJer 3, 1943, in which 
you state tha,t you .,are ,n-ow op.erating .lrii!i€'s ''widerthe,so-called Ickes
Lewis contract' which,'provides, tn part ,'~s' follows: ," ,'" , ' 

'. ..: " - ',\ '. . . , . :. : .. ', ., . .' . ; .~. ;":".. . ... : 

. 1/'3~, TheprevailinE;c~stBmaty '30.;..minute,l1,lnch,:pe:dod 
, " ,is 'h8feby 'r'e~1l,ced', 'to" i5'mi'nut'E'~ and: the: m,in~ wp'rk€rs 

'agree ,to wor~:,saf~.' atldi'tto,nS:l: i'5 .. tn.imites: as :qrod1l6tive 
','time, a,nd:.ahall b~:~ps:id,'t'her:efor',on'°.th.E' bas,i'Sof t,ime 

'and one-'half"Q,r ,rate' 'and -o~he-half'" :a;s; the',-e8.se inaY, u,e. 
and. b~- ,made a,p'ql.'ic'a'Ole 'to"all 'existirigrat~s effE":c,d,ve 
in all ,bi tumin'cus '.coa:~ d:lsb..-icts;''':" ,', '" 

.. . "', ..... .. . ... 
You furthf'r sta.te that: it' 'is, anticipated .that a.'n~w contract 

will shortly bE' ~n'Gered into which'wHl'contl'l.in a s:L:n:j.J.ar provision for 
a l5-minute lunch period" and t~a.t the period of J.5 ;n:i.~,;,lltE'S is not a rest 
period but is b,11 e,ct11a 1. .. 1u.Yi,c,h period ana' occu;:'s <;'t E',:~:?:r ~:: ~::'~li"";::\\r thE' !',a:::10 
time each day f 0:'- e,~ch ,€inployee. ' you tnqui.r.'E' as ~o \';~','(';H'r or, not, ,suoh 
a: 15-minute h.:nGh pE',riod would: cons't'i tut'e hours wvrke,C!. Ull:<icr thE ,Fair 
Labor S tand'a,rd,s .Pic t., ' ' . '.: 

I'i. 

It is my opinion thata'bona. fide"l\lDch p<'lriod ,of 15 l11inutes 
when the emp19yee,is relie:v~d. of all duties for thE' purpose of eating, 
which lunch period occurs at a. regular recurring p.;:;riod of the day, is 
not to be regarded as hours worked under the Fair Labor Standards Act. 

,Necessar.iJ.y, whetper or not a so-callE'd lunch poriod is a 
bona fide lunch pE'riod' Cl~" h1.e'r'ely a rest pf'riod (lc pcndr:: upon tho object 
and purpose for \~hich tne 'cessation of '",ork OCC'..-~r3 and an €xalT!ination 
of the facts in each case is neCf'ssa,ry. ThE': abovf principlE's '",ould be 
equally applicable to a lu:p.ch pr-riod in thE' uni('Tgrcund coal mining 
industry where employees spE:nd thdr hmch period undflrgrc.uIlc1. 

Very truly yours, 

1. Metcalfe 'oJ'alling 
Administrator 
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