UNITED STATES DEPARTMENT OF LABOR
Office of the Solicitor
February 28, 1944

Legal Field Letter
Yo. 91

Attached Opinions

Copies of recent opinions on subjects indicated below are fur-
nished herewith for your information and proper rotation in the Index to

TLegal Field Letters.

MEMORANDA
Dete i'age From s Subject

10-26-13 1 william S. Tyson ILlewellyn B, Duke Deep Rock 0il Corporation
(JMS) Tulsa, Oklahoma
Recouirements of section 7
of ¥F.L.S.A. after mutual
cancellation of 7(v) (1)
exemption provision in
union contract
25 CD 402.2
. 401
11-11~43 2-3 L. Metcalfe Walling Joseph C. Noah Lloyd Brasileiro
(ERG) New Orleans, Louisiana
Employees of firms owned
and controlled by foreign
governments and engaged
in commercial import-
export operations entitled
to benefits of Act
21 AB 102.2322

11-26~43  4=5 Donald M. Murtha Amzy B. Steed Woodward Iron Company
. (EG) Woodward, Alabama
Applicability of Act and
Executive Order 9240 to
time spent by guards in
drilling under supervi-
sion of U, S. Army
21 BE 202.2
205,20
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Date _ Page
12-1-43 6=7

12-13-43 8

12=14=43 9

12<22-43 10

12-29=43 11

Frem

Douglas B. Maggs
(HK)

Donald M, Murtka
(ERG)

Donald M, Murtha
(HCN)

Donald M. Murtha
(ERG)

William S. Tysoh
(wsT)

Donald M. Murtha

Jeter S. Ray

George H, Foley

VENORMSDA. .. .

Subject

Watchmen at warehouses
in which agricultural or
horticultural commodities
are stored ase engaged in
"storing" of such commodi-
ties within the meaning
of section 13{a){10) of
F.L.S,A,

21 BD 301.95

301.0

Southeastern Grevhound
Lines, Inc,
Lexington, Kentucky
Application of section
123(b) (1) exemption to
testers and motor re-~
builders

23 CB 204,323

204.1

Klavale Worsted Company
Xlavale Dye Works, Inc.
Pittsfield, Massachusetts
Regular practice in manu-
facture of woolen
textiles for purposes of
determining whether
seconcary contractor is
cavered by Walsh-hHealey
Act

Kenneth P, Montgomery A, F, Schwahn & Sons Co.

Donald M, Murtha

ii

Eau Claire, Wisconsin
Application of section
13(a) (5) exemption to
employees engaged in
smoking of fish and
cutting, spicing and
packing of herring

21 BG 102.61

Section 13(a) (2) ap-
plicable to entire es-
tablishment gualifying
for exemption in ab-
sence of segregation
21 BJ 303.2]1
303.22
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BT MEMORANDA

Date Page ZXrom To Subject 'af-.. }T
1-12=L4 12€B Donald M. Murtha Ernest N. Votaw Kuhn, Blum~& Co.ifl,- '
' "(BCN) Philadelphia, Pennsylvania

Regular practice in manu-
facture of ‘camouflage
nets for purposes of de-

y termining whether second-
ary contractor is covered
by Walsh.Healey Act

1=20-4J 1&-15 William S, Tyson"hBééﬁfiéé'Mccbpnéll Superior Knitting Company

“. - Boston, Massachusetts . '

© Packing ‘and repackaging .
" " ‘not 'production" under:
-+ 'séetion ‘12(a) "of ‘F.L1,S.A.

G
T e T EnTERS
Date _ Page TIo SR

R-14-43 16-17 Mr, Albert E, Miner
o "..c/o Pine ®ill =~ '
Maryeville," Kansas -
(HCW)

12-16-43 18 Mr. B . Haﬂl
U707 Aluminim Company of America .
' Waohlngton . B g
' (HK WST) a

~

R-21-43 19 Mr. B. P. Manley
Executive Secretary
" Utah Coal Operators Assn.
Salt Lake Clty, Utah - .
(Hy) i Tow el

- 1id

o Subject”

Driver's lunch period: held working
"time where truck 1ema1ns in his
care

25 B3 202, l
23 0B 401

Hospital located at a plant site

- but open to public exempt. under
section 13(a) (2)

.21 BJ 403.0
: . 403.1

Bona fide lunch period of.15
minutes in coal mines not regarded
as hours worked under F.L,S.A,
25 BB 202.1
202,.2
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23 CD 302.2

23 CD 401
Llewellyn B. Duke .:.L00 "
Regional Attorney _ o
Dallas 2, Texas RN e T v P o L
e bhrg, : -SOL: JMS :DMH

William. S, Tyeon
Assistant LOllCltOT?

October 26, 1943

Letter dated Sentember 2L, 1943

Reference is ‘made to subject: letter to Deep Rock. 0il -Corpora=-
tlon, AtTas Llfe Bul]dlng, Tulsa, Oklahoma, in which you advrsed that ‘
there would be no- obgectlon to the company's setting aside or doing away
with the provlslons in its union contracts drawn in accordance with sec-
tion 7(b) (1) 'of the ‘dct and henceforth operating in accordance with the
requirements of section 7(a) thersof.

It is noted that your reply contained the assumotion that the
employees affected thereby have not in fact been required to work in ex-
cess of 1000 hours in any period of 26 consecutive weeks, However, the
conclusion does not aprear te be predicated upon this assumptlon and, as
stated, is not, in my opinien, correct.

You will note in ‘varagraph 19 of Intervretative- Bulletin No. 8.
that where an agreement merely provides that no employes- shall work more
than 1000 hours during any period of 26 weeks a literal interpretation
of the phrase "during any period of 26 consecutive weeks" must be adhered
to and, accordingly, each week of opmeration under the agreement must be
con51dered as . beginning .a new 26-week veriod during each of which periods
no employee may be worked more than 1000 hours; On the basis of this

statement, it avvears that the last workweek in which the thousand-hour
clause was in effect started a new 26-week veriod during which the emnloy-
ment of an employee for more than 1000 hours would nécessitate the pay-
ment of time and ene-half for hours in excess of 40 occurring in any week
in that period, including the week just prior to the setting aside of the
contractual prov151ons.v ' . Coe

The.following example may clarify ‘the precediﬁg paragraph:
Assume that a 1000-hour clause in a contract exists pursuant to which
an employee works 56 hours a week., Further, assume that said clause is
only in existence one week and then by mutual consent ef the parties is
set aside; and that for the next 25 weeks the employee works only 40 hours
per week. In that 26~week period a total of 1056 hours were worked and
it would therefore be necessary to compensate the employee at time and
one-half for all hours worked in excess of 40 in any week during the period,
Accordingly, the employee would be entitled to receive an additional half
time for the 16 hours in excess of 40 which were worked during the first
week of the period,

I think it advisable to inform the subject company that the
hours worked under the thousand-hour clause are to be taken inte consider=~
ation 1nsofar as hours worked in excess of 40 in those weeks in which the
clause was in effect are concerned, if 1000 hours in any 26~week peried
(covering both old and new agreements) were exceeded.
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21 AB 102;2322

Mr., Joseph C, Noah
Regional Director
Birmingham, Alabama

SOL:ERG:RH
La Metcalfe Walling |

hdministrator .77 7 " November 11; 1943

 Lloyd Brasileiro
New Orleans, Lou131ana
'Flle No. 17-51 900

Lo

Reference is made to your memorandum dated September 18, 1943,
transmitting the subject file in accordance with instructions contained
in Field Operations Bulletin, Vol. V, No, 2, Page 5, Item 5;

It appears that the subject firm, having its headquarters in
Rio de Janeiro, Brazil, and local offices in New York and New Orleans,
is owned and controlled by the Brazilian Government. Apvarently the
business has been conducted under the subject name from the time it was
absorbed by the Brazilian Government in June of 1937, The file does not
disclose whether the firm is a corporation, and, if so, under what law -
it was incorporated. The firm engages solely in the transportation of
goods to and from Brazil. Goods going to Brazil, consisting usually of
ammunition and machinery, are brought to the firm's loading spaces on
the wharves, where they are stored until such time as one of the com-
pany's ships arrives from Brazil, Goods coming from Brazil, usually
coffee, are unloaded from the company's ships and subsequently shipped
by truck or train to cities throughout the United States.

The firm appears to employ from 20 to 30 employees, some of
whom may qualify for the executive or administrative exemptions. In
addition to its regular employees, the compvany frequently hires frem
10 to 35 stevedores, as the occasion warrants, from the Atlantic and
Gulf Stevedores, Inc. It does not appear that any segregation takes
place based on the nature of cargo handled. The Bureau of Internal
Revenue has apparently ruled that since June 11, 1937, when the enter-
prise was taken over by the Brazilian Government, the firm has operated
as an instrumentality of the Brazilian Government and hence is exempt
from the taxing provisions of the Federal Insurance Contributions Act
and the Federal Unemployment Tax Act.

You state that the New Crleans establishment was inspected
and that while section 7(a)(3) and 11(c) violations of the Act were
disclosed, payment of restitution was not pressed because of the non-
inspection policy announced in the interim, You state, further, that
the establishment has agreed to comply in the future and that the
New Orleans manager has agreed to make restitution if his superiors in
New York authorize him to do so.

-0 - | (01172)



Memorandum to Mr. Joseph C, Noah e g ox , Fage

, As you know, as a matter of administratiwe policy. ¥ have, adopted
‘axnon%ifeépe¢tion policy with resvect to firms owned and-:contrelled hy
foreign governments engapged in governmental functions, It was not my
purpose, however, to discontinue enforcement in cases whére:such:firms are
engaged in ordinary commercial activities in competition, with’ private in-
dustry. Consequently, employees of the subject firm. engagéd in commercial
import-export overations are entitled to the benefits of the Act, (See
Legal Field Letter No. 88, page 54)

..... 2>
Bl .:.\ b

~ya
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21 BE 202,2
205.20
Amzy B, Steed
Acting Regional Attorney
Birmingham, Alabama
ST Loine s s e, .. SOL:EG:RH,
Donald M, Murtha S LR - e .t
Chief, Wage-Hour Section _ November 26, 1943

Woodward Iron Company
Woodward, Alabama
RA:ABS :MSB

Reference is made to your memorandum of November 12, 1943
which referred for opinion the question of whether time spent by armed
guards of the subject compmany in drilling under the supervision of the
United States Army should be considered hours worked under the provi-
sions of the Fair Labor Standards Act and Executive Order No, 9240.

It avvears that the guards of the subject company were or-
ganized in July 1942 as a part of the auxiliary military police under
the Army Service Command. In November 1942 the company was informed by
the Army authorities that it would be necessary for the guards to undergo
military training and that the guards wonuld be rsguired to drill for one
hour every two weeks. On June 16, 1943, the military authorities issued
orders that all guards must revort for military training one hour every
two weeks, and since June 16 it has been compulsory for the men to engage
in such military drill. You wish to know whether the time spent in drill=~
ing prior to and subsequent to June 16 should be considered hours worked
under the Act.

We have had occasion to consider similar circumstances in the
past., Our previous correspondence with the Var Denartment indicates that
such training programs as the one under consideration are designed pri-
marily to increase the effectiveness of guards in their job of watching,
guarding and protecting the employer's plant and its production. The
training is an obligatory requirement of the job, and as such the time
spvent is under the emoloyer's direction and control and would constitute
hours worked under the Fair Labor Standards Act and Executive Order
No. 9240. (Cf, Legal Field Letter Ho. 87, page 26.) It seems clear that
the guards remain employees of the subject company. In this connection
it should be noted that Circuier No. 15 swecificelily states: '"Basically,
the militarization of vlant guard forces dces not change the existing
systems c¢f hiring, ccmnensation, and dismissal; all remain orimarily a
matter between the guards and the plant managements."

Of course, if the facts indicate that the training program
prior to June 16, 1943 was different from the one in operaticn after
June 16, 1943, the criteria avnpearing in maragraph 15 of Iinteroretative
Bulletin No., 13 should be apnlied for the purpcse of determiniing whether
the time spent in training during that veriod should be considered hours
worked.
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Mémorandum to Amzy B, Steed _ oh L : Page 2

Transmitted herewith are the Guard Agreement and War Department
Circular No, 15, as requested in your memorandum,

Attached for your information are two letters dated May 5 and

| June Ly 1943 respectively, signed by the Administrator, which express the
Division's views with respect to this general oproblem, X

L in"

Attachment§-~
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0 21 BD 301,95
P 21 BD 301.,0
Y _ ‘s, _

Donald M. Murtha, Chief

Wage and Hour Headquarters Section

New York 19, New York

T O e VT SOLTHKMPJ

Dcuglas: Bs- Maggs - E o ekl e

Solicitor o » - December 1, 1943 .

Watchmen at warehouses .in which agricultural: or j

horticultural commodities are stored as engaged

in "storing®™ of such commodities within the meaning

of section 13(a)(10) of Fair Labor Standards Act

Reference is made 10 your memorandum of October 19, 1943, to
which is attached a copy of a memorandum from Acting Regional Attorney
Hynes, pertaining to the Federal Compress and Warehouse Company, Carthage,
Mississipni, in which he questions our present interpretation that watch-
men employed at cotton warehouses are not engaged in "storing" within the
meaning of the section 13(a)(10) exemption. You also attach a copy of
an economic report from Mr. Weiss pertaining to the employment of watch-
men by cotton warehouses. You state that there is some disagreement of
your staff as to the need and desirability of a change in our present
interpretation and you present the arguments pro and con, Mr, Hynes
states that the commany in question vigorously contests our present posi-
tion and is prepared to litigate the question, and he expresses doubt of
our ability to sustain our view in the Fifth Circuit.

In my opinion, the safekeeping of agricultural or horticultural
commodities stored in a warehouse is an essential part of the storing
services verformed by such warehouses, A watchman who is employed in
furtherance of the safekeening services and in fulfillment of the duty
of a warehouse to exercise reasonable care in safeguarding articles
stored therein, would seem to be engaged in "storing" within the meaning
of the exemotion, -Moreover, the services of such a watchman would appear
to be an integral vart of "taking care of the commodities while they are
being so held" within the meaning of paragraph 28 (2) of Interpretative
Bulletin No. l4. 3erious doubts would appear to exist in connection with
our ability to sustain the present intervretation in court and I am in-
clined toward the view that the term "storing" as used in section 13(a}(10)
of the act, has been given an unduly restricted meaning.

Accordingly, I would favor a change in our interpretation and
the adoption of the position that watchmen employed at warehouses in
which agricultural or horticultural commodities are stored, and whose
sole duty is to guard such commodities, are deemed engaged in "storing"
of such articles within the meaning of section 13(a)(10) of the Fair
Labor Standards Act. It is to be noted that this change in our position
should in no wise affect the existing interpretations relative to watch-
men employed in connection with the other exemnt activities set forth in
section 13(a}(10). Since this opinion is merely a revised intervretation
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L

Donald if, Murtha, Chief | 0 Page 2

of the words "teking care” in paragraph 28(d) of Interpretative Bulletin
No. 14, no change in the Interpretative Bulletin itself is necessary.
-Also, "this- interpretation in no way changes our view that office or other
employees who do not actually perform the operations enumerated in se¢=
tion 13(a)(10) would not be entltled to- exemotlon under that sectwn, ;

y
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