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KENORANDA
To

Dorothy M, Williams

John K, Carroll

Llewellyn B. Duke

:qurge H, Foley

Subject

Midway Lumber Company
Grand Ronde, Oregon
Time spent by employees
driving company-owned
buses transporting othe:

- employess to and from
" work as time worked

25 ED 202.23

21 AB 201
202,20
203,2
304
309

American Banker & lifrs.
Trust Co,
Section 13(a)(1) exemp-
tion to bank tellers
.21 BB 303.1

7T 302,3

Denison Box Ccmpany
Denison, Texas
VYhether violation of

section 11(c) per se
. constitutes 15(a)(l)
‘violation

217 AH 101
102.0
102.8

Fagle Electric Supply
" e By LDG )
" ‘Boston, Mass.

Computation of overtime
on collection bonus

26 CD 402,2112

26 CE 501
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Subiect

Smith Commercial Body ~
Works, Inc., Fargo,

N. Dakota

Employees .installing new
machinery and rearranging
0ld machinery in prepara-
tion for construction of
ammunition boxes for Gov-

- érnment contract already

signed, but no manufacture

' yet. begun, covered by

Valsh-Healey Act™ -

Standard Mailing Machine
Co., Everett, Mass,
Applicability of Walsh-

v Healey Act to contract

providing for individual

" .:orders each under $10,000

but aggregating more than
%10,000

Darling & Company
Detroit, Michigan
Validity of employment
contract providing fluctu-
ating hourly rate, over-
time not less than time
and one-half such rate,
and guaranteed minimum
$50 a week

26 CE 101

201

Pharmacy not a branch of

medicine for purpose of

salary requirement in

professional exemption
21 BJ 302,31322

Smith lMachine Company
Hopewell, New Jersey
Application of Talsh-

© Healsy Act to secondary

contractor in aviation
industry

Eberhard Faber Pencil Co,
Brooklyn, New York
lianufacturé of cedar slats
used as casings for pen-
cils within Lumber and
Timber Products Industry
wage order
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* L. Metealfe Yalling Frank J.G. Dorsey

George H. Foley

- 144

. ing operations .

Subject

+. Central Cable Corp.
- Jersey Shore, Pa,

Applicability of textile
wage order to wire cover-

"Morris Plan Svgs. & Loan

Co., Wheeling, Test Va,
Applicability of F.L.S.A.
to employees of subject

. .;21.AC 413.0

413,30

Clifton Mfg. Co,

Taco, Texas

Thether Textile Industry

wage order applicable to

certain "treating depart-
ment" activities of sub-

ject

San Bernard REA Electric
Co-Op. Inc.

Bellville, Texas .
Application of Act to die-

- tribution of electricity
. to Shell Pipe Lins Co,

21 AC 101.63

Time-off or prepayment
plan under Walsh-Healey
Aect

Time spent by employees
of Douglas Aircraft Co,
in classes on premises
as hours worked
: 21 BE 202,0

) 204

Wheatland Tube Company

Fheatland, Pa,

That hours considered
overtime under F.L.S.A.

_and Walsh-Healey Act un-

der raleases R-1913 and
1913a
" 26 AA 201
203
26 BA 101

. D. D, Bean & Sons Co.

East'Jaffrey,‘Nf'H.
Employment of girls under

i118amiomr160nCMP
- mercial work after 10 p.m.

violates Walsh-lealsy
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"Hon. Will M,
:+.Fashington, D, C,

lu;(Cont'é3h¥..'

Donald M, Murtha

‘(ﬂCN)

Donald M,
(RB)

Mortha
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g

Thittington

(HueN)

Mr, L. P, Davidson
American Zinc Company of
‘I1linois oo 51
-Monsanto, ITllinois

(ERG)

Mr. Richard P. ¥hite

. American Assn. of Nurserymen

Vashirgton, D, C,
(RB)

lr, Edward J. Casey
* Warren Brothers Roads Co,
" 38 lemorial Drive
‘Cambridge, Mass,
(AD s JBM)
iv

George H., Foley

Dorothy M, Williams

. ’Subjéct

'..nliﬁondltlon& of em= . Ll
“'ployment of girls on Gov-
ernment contracts

Manufacturer of RADAR
... equipment for prime con-
©7 7" trdctor as subcontredtor
ot subjeet to Walsh-
Healey

C. H, Williams
Hodesto, Calif,
. Applicability of F.L.S.A,
© ./ to empleyees of manufac-
“turer of land leveler used
by farmers within State i
production of goods for
interstate commerce

21 AC 205.22

205,0

Subject

Application of sections 13(a)(6);
13(a)(10); 7(c) to employees at
livestock pens
21 BC lQl
200
" 201
206,12
- 307339
21 BD: 301,927 ; TS
23 CF 202.336
202,420

Overtime compensation due under

Walsh-Healey Act for more than 8
hours work in 2/~-hour period be-
cause of change of shift -

Applicability of F,L.S.A. and
13(a)(6) to employees of nursery
engaged in mowing lawns and main-
taining existing plantings on
premises of industrial plant

21 AC 409,4211

21 BC 204.0

Applicability of Walsh-Healey Act
to contract for concrete mix
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To

United States Engineers Office
War Department
Washington, D, C,

(4D:JBH)

Mr, William Oals
Alburtis, Pa.
(rB)

Sutject
Contracts for furnishing of ready-
mixed concrete or bituminous ag-
gregate within Talsh-Healey Act
even if contractor inay be required
to lay pavement or otherwise place

commodity furnished into forms

Rignt of employee to recover de-

ductions from wages in excess of

the 20 percent withhoilding tax
27 CC 303.98

(0736)




!
|



AIR MAIL - T 25'BD 202,23

21 AB 201
‘Dorothy My Williams - = -7 Fordd G s n e e 202420
‘Regional Atterney - ' -0 7 Saer T lraeaves e 203, ;
: San Fran01sco, Callfornla g i T B eree oo o304
o fe :j}. T P T S .o
-DonaIﬁ E.'MUrtha EE T N L I B S L -j=#2“',”~‘ EE
~Chief, Wage-Hour -Section: .. - . = o= 1 T
Midway Lumber. Company.” *.: e AR S AV BRI I
Grarde Ronde, Oregon . = .= - ., o oot ko July 9, 1943
File No., 35-150 SRR

LE:ANS:LIH

This will reply to your memorandum. of: June 1, 1943 in which
you inauire whether time spent by employees driving company-owned buses
in transporting othervemployees.to and from. work is to. be regarded as
time worked under -the Fair: Labor. Standards Act : '

It appears that shortly oefore August l 1942 the company out=-
fitted seven buses for the purpose of furnishing free transportation to
and from work for the employees of its sawmill at Grande Rorde and for the
crew at its logging camps at Grende Ronde and Scilo, Oregon, The company
owns the buses and bears all expenses for their maintenance and operation.
The plan was undertaken because of tire rationing and the war emergency,
and it was announced that the fransportation policy would be discontinued
at the expiration of the emergency. Use of the buses by the employees is
entirely optionsl, The employees vere advised that travel time and wait-
ing time in connection with such use would not be considered working time.
The company carries full insurance coversge on the buses, including public
liability for personal injury and property damage as well as injury to
passengers. The company does not designete any particular employee to
drive a bus, the matter being left entirely to the employees. Two of the
buses run betveen Sheridan, Oregon, and the savmill at Grande Ronde, a
distance of approximately 18 miles. The driving time each day approximates
40 or 45 minutes., The drivers of these two buses live at Sheridan, which
is the farthest point from the mili., They pick up the other employees along
the line, You state that these drivers "have volunteered to do it without .
pey in order to get the free transportation.”

While, as you sey, we have held in Legal Field Letter No., &0,
page 33, that in situations such as this the employees =ho merely ride in
the buses are not entitled to have such travel time considered time worked,
a different problem 1s presented with respect to the employees who drive
the buses, They are clearly engaged in work for the company and, though
this does not expressly appear, are no doubt subject vhile so engaged to
the direction and control of the compzny, The fact that they have not
been selected by the ccmpany to do the driving but volunteered to do the
work without pey does not, in my opinion, under the broad definition of
the term "employ" in section 3(g), alter the situation. We may assume
that the company would compel the drivers to stop for any employee on the
road who desired transportation and if they failed to pick up such
passengers or committed some traffic violation or had an a001ﬂert the
company ould remove them as drivers.

-1 - (0736)



Memorandum to Dorothy M. Williams .:.-Eage,.z.'

W Moreover, the statement that the drivers volunteered "1n order
to get the free transportation" would not seen: to jlhe w1th the fact that
the service was made available to all employees, And if’ it was intended
to mean that these particular drivers would not otherwise have,been able
to avail tremselves of the company's offer, inasmuch- as they lived at the
farthest pdint from the mill, this would not appear to have been' the “ar-
rangement unless it also be contended that if employees. re51d1ng nearer
the' mill, wer# chosen to drive (the matter being "left entirely to the.
employees") they would not have to pick up other employees who llved at

. points further removed.

Accordingly, in my opinion, the time spent by the employees in
question’ in driving their fellow employees to.- WOrk constltutes hours
:mworked within- the meanlng of: the Act. e 73 it
Legal Fleld Letter No..64, page 4, reached the same conclu81on
in a situation which, while not strictly in point, is analogous to the
- problem presented iu your memorandum. o« e ogfe dou ey tras 9
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21 BB 303.1
John K, Carroll 302.3

Regional Attorney

New York, MNew York ;

: - o - SOL+RB:FH
Donald M. Murtha ) . .

Chief, Wage-Hour Section  : o - - hugust 14, 1943

American Banker and Manufacturers Trust Compény
SOL:RAL:DK

Reference is made to your memorandum of July 19, 1943 in=
quiring as to the Division's position with respect to the applicability
of the section 13(a)(1) exemption for administrative employees to bank
tellers. You refer to the sentence on page 27 of the Stein Report
which states thet typical examples of staff employees who come within
the definition of administrative employees "are such employees as
bank tellers" and point out. that--

A recent inspection of the Manufacturers Trust Company
by this office reveals that in the normal case it can
scarcely be contended that a bank teller exercises
sufficient discretion and irdependent judgment to
qualify for the exemption. A breakdown of the normal
duties of the hank teller indicaites that from sixty
to sixty-five percent of ihe bank teller's working
time is consumed in collecting an® disbursing money
at the teller's window; an additional fifteen percent
of time is spent in simple bookkeeping of the accounts
charged to the particular teller; the remainder of the
time, the employee is engaged in verifying signatures,

You also express the opinion that the true intention of the Stein
Report was to restrict the exemption to bank tellers exercising the
required amount of discretion and independent judgment as is implied

by the statement contained on page 28 of the Report to the effect that--

differentiation between the clerk and the person
with true administrative responsibility is to be
found first in the exercise of discretion and
indeperdent judgment and second in the receipt
of appropriate salary.

As you know, the Division has always taken the position that
the applicability of the section 13(a)(1l) exemntion to & pariiecular
employee can be determined only on the basis of agll the pertinent
facts, and is not to be determined by the title given him. Your atten-
tion is invited to pages 25 and 26 of the Stein Report, which emphasigze
the point thet--

(0736)



lMemorandum to John K. Carroll Page 2

there is no description of dutiles or titles . -
- which in and of itself can prevent abuse or.
"can differentiate between those persons who ...
' may. regsonably be exempt under the get. and
those who deserve and require its benefits,
One element distinguishing the two groups.
is the use of discretion and independent
judgment and tris requirement is included
in each of the recommended alternatives
&l ’;for fhe term: “admlnlstratlve n

The language to which you refer on oages 27 and 28 of. the Report
also :supportg this positions This,language-expresses the intent.
cof-the-Bivision to consider the admlnlstratlve exemption. appllcable
oniy to such -stsff employees as bank tellers who "habitually-estab~
lish prccedures and sssist in the.determinstion of policies:which..
must be Folilowred by all the emp]ovees of the empioyer," and whose
duties: are differentiated from tanose of a clerk by #he facl that
their work requires exercise of discretion snd independent: judgment.
Accordingly, we agree with your opinion that not all vank tellers
are exempt as-administretive employses under section 13(a)(1) and
section 541,2 of the regulations merely beczuse they are called
"pbank tellers." - If, as you stete, a particular bank teller performs
vork which does not require the exercise of discretion and independent
judgment, but is merely a clerk ergaged in collecting end disbursing
noney end in simple-bookkeeping, he would.not be exempt es an admine-
istrative employee, However, we arc net in.a position to determine
vhether: the duties of the berk tellers described in tthe memorandum
are typicel.or vhether the majority of bank tellers do in fact
exercise discretion and indcpendent judgment in the performance of
their-duties, As- indicated above, the applicabllity of.the admin-.
istrative exemption to bank tellers should .be. dotermlncd on the
ba81s of ~all the facts.in esach partlculdr cgse and.not .upon,. any .
gonerﬁl rule of thumb attempting to determine thc.status of an. en-l
tire class of employeus.

-4 - (0736)



217 AH 101
102.,0
. 102.8
AIR MAIL

Llewellyn B. Duks kTR * RS
‘Regional Ettorney : . o — 5 2 = g
Dallas, Texas SOL:ERGsREH - ,

e T S i
VYT MRS

Donald M. Murtha ' Angust 19,1943,
Chief, Wageﬁﬁpuﬁfﬁectipqv' EELBEEr Bgdeess ¥

Denison Box Company (Foster) O ain
Denison, Texas e Be wR E LT W
S0L:HC:XB

' Refersnce: is made to.yonr ynemorandum of April 20, 1943 in which you’
inquﬂre whetner a violatian, of seotion 15(&}(1) would 0ccuf where an- employer,
although paying-wages.in. acbordange Nlth sections’ 6 | f
keep the records:as requxred by SLQ tion ll(c, and’ Reou%ﬁtl'

shipped goods produced by his enployees in commerce._xuu:‘ffj””

g Sectlon\ 5(8)(1) af, the Act makes, it unlzwful for _any person--

'=to tranaport * ¥ * or. ﬁell 1n comnerce ER any good§ in

- the . productlon af. whnch any Pmployee wés empioyeﬂ 1h v1ola- f?
. : .tion of sectlon 60rwseoJLon Ts or.-in vlolatloq of" any regula—
s bl tion. or ondgr of Lhe Adm;nlstrator 1ssued under sectlon 14 #* k. *.-«
sy A oo i .., : .
t.. e} soThe: aosenae of any,reference in sectlon 15(&)(1) 0" section ll(c) and
the spec}flcnreierenca therein to sections 6, 7 and 14 preclude’s ‘the possibility
of- regarding 'section. 15(&)(1) as, applicable to a mere violdtion of ‘the record~
kesping requirements of, seatiqn ll(o) ‘and, Regulat1ons, Part 516, Means for b=
foroing 'sugh .requirements are contained in ‘section lS(a)(S), thch aoplles
speclflqally %o v1olatloqs of sectlon ll(o). ,‘;3 Cleanti

- You furthen,;nqulrﬁ Whether seculon 6(&)(5) s géneral in scopekor
llmlted +o Puerto Rloo and. the Vlrgnn Islands ‘and exPress the ‘opinion that an’
1%(e}- v1olat10n»m1gnt constitute a 15(&)(1) v:olatwon 1f the f6110w1ng language
is not so. 11n1ted in scopo: 2 am 5 % , ) ¥ S

N Y b g G p
Lo

The Admlnlstretor, Br'h{s'authofizedTréﬁ?eéen%éfive,USHaII have
- power..to.make . such, regulatlons or orders As are necessary or
ar o eeer fapproprlate to. oarry ‘out any of the ' vrov1310ns of thls paravraph.

Sect*on 6(a)(5‘ relates to mlnlmum ﬂage ratss whlch may be prescribed
for home Workers in. Puerto Rico or the Vlraln Islands. 'The language contained
therein is limited.in scopg 1n$ofar as its vonoral grant of" au%horlty to the
Administrator e lmnltod to such hone Work Qperatlons as’ tace Dlace in Puerto
Rico and the Vlré;n Islands,_w * g5z f B o A  am '1;

Accord;ngly, an 11(0 “viplatiorn would not, per se, constitute a
15(a) (1). violations. : .. R L S

et & e g
5w Y L =
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