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., . . 
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25 'ED 202-.23 
21 AB 201' 

202~20 
.203.2 

, '304 . 
, '309 

SOL.:.n:H:1 FH 

This will reply to your memorandum. of Juno 1, 19l~3 in which 
you inquire whether time spent by employees driving company-owned buses 
in transporting other :'emploiVees, to and .from. work is to. be regarded as 
time worked 1.lnder . the: Fair, Lecbor Standards' Act·~ 

It appears that shortly before August 1, 1911.2 the company out­
fitted seven buses for the purpose of furnishing free transportation to 
and from work for the employees of its sal"ffilill at Grr:mde Ronde and for the 
crew at its logging camps at GrAnde Ronde and Scio, Oregon. The company 
owns the buses and bears all expenses for their maintenance and operation. 
The plan was undertaken because of tire rationing and the war er."!ergency, 
and it was announced that the transportation policy Vlould be discontinued 
at the expiration of the emergency. Use of the buses by the employees is 
entirely optional. The employees ,!rere advised that travrel time and wai t­
ing time in connection with such use would not be cons idered working time .• 
The company carries full insurance coverage on the buses, including public 
liability for personal injury and property damage as well as injury to 
passengers.. The company does not desi8n& te any particuhr employee to 
drive a bus, the matter being left entirely to the employees. TvTO of the 
buses run betFeen Sheridan, Orer,on, and the sa"mlil1 at Grande Ronde, a 
distance of approximately 18 miles. The driving time each day approximates 
40 or 45 minutes.. The drivers of these two buses live E!.t Sheridan, which 
is the farthest point from the mill.. They pic}: up the other employees along 
the line. You state thc:t these drivers "have volunteered to do it without 
pay in order to get the free transportation." 

Hhile, as you S[tY, vIe have held in Legal Fielrl Letter No.. 80, 
page 33, that in situations such as this the employees "'ho merely ride in 
the buses are not entitled to have such travel time considered time ,'rorked, 
a different problem is presented ',7i th respect to the employees who drive 
the buses. They are clearly engaged in 'work for the company &nd, though 
this does not expressly appear, are no doubt subject phile so engaged to 
the direction and control of the compuny~ The fact that they have not 
boen selected by the ccmpfmy to do the d:-iving but volunteered to do the 
'I!Ork without poY does not, in my opinion, under the broad definition of 
the term lIem:rloy'l in section 3(g), alter the situation. We may assume 
that the company would compel the drivers to stop for any employee on the 
road ',vho desired transportation and if they failed to pick up such 
passengers or committed some traffic violation or had an accident, the 
company '.'Tould remove them as drivers .• 

, 

- 1 - (0736) 



Memorandum to Dorothy 1:. WiJ.H~ms . j~age ; 2 ' 

Moreover, the statement that the drivers v~iunteer~d . ·iii~·. order 
to get the free transportation II would not seem: to . jib~v.~it4 .. t.he·fac·t.that 
the ~ervice was made available to all employees,. ' Arid "if' i 't was intended 
to mean that these particular drivers would not otherwise have , been .. able 
to avail tr.emsel ves of the company's offer, inasrq11ch" as. th~Y j.ived a.t ~ the 
farthes.t'.point from the mill, this would not appear toha:ve been' the "ar­
rangement unless it also be contended that if employ~es r.~sidil?g , ~y,a:rer 
the:: tnill,were,. :~hosen to drive (the matter being "left .entirely ; t ,O: the: 
employees") they would not have to pick up other employee·s .. who .)ived,~t 
points further removed. . . . 

.:.: ;: • • ,0' 

Accordingly, in my opinion, the time spent by the employees in 
qQes:tio~f it). qriyl..ng .the.ir :fellow: employe.es- to -work constitutes hours 

;'worked·with;tn·the mElshing · oftl:le :·.(\ct. " . , ' . . :'.,' I!,. : .. _ 

• .~ ~ I -,: ", • :'; • ....... . ' , . " • {. '.: • : \ ' ..!. I .., .' • 

Legal Field L~,ttf?r,Np. 6/~-~; p~ge . 4, reaelled .the .same.conclusion 
in a situation which, while not strictly in po1nt, ' is analogous to the 

- l ,pro'91/iflll::pres.e:nted ~l~ your: ' me;r;lorand\llll, ':- ~, . .. . " , 
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, . 

John K •. Carroll 
Regional Atto::'ney 
New York, l'!e1"J Yo:-1: 

21 BB 303.1 
302.3 

Donald M. ~.iurtha 
Chief, Hage-Hour Section 

American Banker and I\;ianufacturers Trust Company 
SOL:RAL:DK 

SOL-;.RB.:.FH 

Reference is made to your memorandum of July 19,· 1943 in­
qtl.lrlng as to the D1vision r s po,si tion vii th respect to the aprlicabili ty 
of the section 13(a)(l) exemption for administrative employees to bank 
te1J.ers. You refer to the sentence on page 27 of the Stein I~eport 
which states that typical exarnplRs of staff employ88s who come within 
the definition of administrative employees "are such employees as 
bank tellers" and point ont that--

A recent inspection of the JVi[Jnu.facturers Trnst Company 
by this office reveals that in the normal case it can 
scarcely be contenrled that a bank teller exercises 
sufficient discretion and ir~dependent judgment to 
qualify fo:- the exemption. A breakdown of the normal 
duties of the bank teller indicates that from sixty 
to sixty-five percent of the bad;: teller r s working 
time is consu~ed in collecting an~ disbursing money 
at the teller's window; an additionaJ. fifteen percent 
of time is spent in simple bookkeepin.g of the accounts 
charged to the particular teller; the remainder of the 
time, the employee is engaged in verifying signatures, 

You also expres? the opinion that the true intention of the Stein 
Report was to restrict the exemption to bank tellers exercising the 
required amount of discretion and independent judgment as is implied 
by the statement contained on page 28 of the Report to the effect that--

differentiation behreen the clerk and the person 
with true administrative responsibility is to be 
found first in the exercise of discretion and 
independent judgment and second in the receipt 
of appropriate salary. 

As yQu. know, the Division has ahrays taken the position that 
the appl:l.cahili ty of tbe sectfon 13(0.) (1) exemption to a pc:rticulnr 
employee can be deterrrlined only on the basis of all the pertinent 
facts, and is not to be determined by the title fiven him. Your atten ... 
tion is invited to pages 25 and 26 of th.e Stein Report, 1i7hic.:h emphasize 
the roint that--

- 3 -
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Memorandum to John K. Carroll 

there is no description of duties or titl~a 
1Nhich in and of itself clln prevent abuse or. 
can'differentiate between those persons who ..... 

. may reiilcsonobly be exempt under the ~ct. anq 
those who deserve and require its benefits. 
One element ~:i;st:i:nguishing the· twq' gpoup§. . •. 
is the use of discretion and independent 
judgment and tris req'.lireraent is included 
in each of the recommended alternatives 

. for the· term· uadrninistrative·." 
~ . ~.. . .. ~ " 

. .' 

Page 2 

. The l~nguag~ :.to which. you refer on pages 27 ~md: 2.8 of the· Report." 
also~supr.ort.sl this' position~ This!language·expresses the ~!1tent 

.. ;.OC :i),he~DJ.visiol). to consider the administrative exe8'lptiorlapp1icaple 
only to Sll<tB ,steff employees as ,bank tellers.' vlho uhabitl;l811y·:estab.­
lish prccedures and &.ssist in the-deterT'1ination of PQli.cie~'·.J.1Vhi~!f" 
mus t, be fn:il()',~ed by ell the emplo~rees of the empioyer, II and whose 
duties· aTe .difEerenti.El·ted fr.om t.~'lOseof .8. cJ.erk by .th,e. fac.t that 
their ,"ork reqllires exercise of discretion end. independent: judgment. 
Accordingly,'Wo agree with· your opinion that·not all bank tellers 
are exempt .as ·fj.d.ministrc:.tiv(: emrloyoes under s(:ction l,3{a) (1) and 
section 541.2 of tl<e reguhtions merely "toc&use they are .called 
"bank tellers. 1l . If, ES you stC':te, a particular banl:' toller performs 
V'ork which does not require the e}~erciso of discrotion ancl independent 
judgment 1 but is mvrely a clerk 8L€:D.gec1. in collectinr &nd disbursing 
r.lOney end in. simrle" boq1::kE:<:ping, h0 1)'Tould. not bE; exempt es an admin­
istrative employee, HOyJeyer, we arc n()t in.a positi,?l'lto det8rmine 
whether'the duties of the barJ:: tellors described in -the memorandum 

, . .... .",... . .. .' .. .', 

are typiqtl. q,r dlGthoT the maj ori ty of bank tellers do. in fact 
exercise discretion and ino.cpenclont judgment in the performance of 
their· duti8S"~ .. .As· indicated above, th8 applicability of, ~he a~~ip~·. 
i~trat:i~\3,-ey'8mpyion to bank ·tl?llers sDf?uld ,be.Qotermine9. on. to-E?', .~. 

: b/3.f?i~' of.' all .the ,facts. in each particular CaSE) and nQ,t .. upon,.SJ;lY . 
gon,era.+ ,rul~ of ,thumb attempting to determine tho. status. of. ai).~?n",: 
tire class of employeos. 

i.: 

..~ ~ ~ .' :. r" ~ ' .. '. . .: 

" ,:, I I .. ~ ".. . ~' .. 
...... .. .... . . 

' ... '.::. ~ .... ,, : . -" i • 

:..,... •. -' I 

- 4 - (0736) 



217 AH 101 
102.0 
102.8 

AIR MAIL 

Lle,ve llyn B. Duke 
. Reg;:Lona 1 -Ettorney' . , ..... ~. ~ -----

Dallas, Texas SOL:ERG;·REH '" I 

" . , " ' /' , " :'; ; '.:." ',: 
Donald M. Hurtha Al1 ,gus~, 19~: '1943.. 
Chief', F<Tage-EourSec,t ,:i.Plf, . 

. ,'. .. ••• ;:. . " . 1 ,1 '~ 

.: : .. ' ~ ," i ~ ~ :. . 

Denison Box Company (Foster) 
Denison, 7exas 

11 ~ . • 

, , ' 
;" 1 " .:", .•... • ... .. ,' .. \ ., ..... ' ~ . . . 

,SOL:HC: K8 

, : '" ,: ~ef.'er:'il!:qc~; ~s :t;.'la,d,e, .to_ yo:~r, ,~nerp,ora:qdum ,0.f .. A:pri~ 20" 1943 in ">Thich you' 
inqu irewh.-ethe,r,ayiql,a t~qn,.of' se,d19':Q.·'l$(al (r)' vfo'tildd6:c1ix'- wJ1:e're ,'an employer, 

• • "... ~ ,', ,'. ' 1. ••.• , • , ",' : ••. "d'!' r . ", .. ... . .. ..... • . ... . . '. . 

a Ithol~g4paytng",:V!a,·g~s ,in ·,'.acc,:or4e.::pp.~, v~th , ~~ct5,on§.'. 6 ~ a.lfcl~7 : of' : ~qe 'Ac~', fa iIed to 
ke~p tl'W '.r~90rds , ?-~ :!equ;~re,? b¥ !s~: ~tiQn ~HcJ. ~l1:a y~g~~ha:t~~~~} ",.p~?t','5l6" "~iid' 
shlpped goods produced by hlS er'lp:toye~$ , l:p. .. 9()i'I'JTlerc~~ ::.:,:,. '. ':~;': . .,', ., 

q8gtio:r1\ ~5 (p. Hl.)..of:.:th~ . .fl,ct 1l)n, k~ s. it . unlawful for any person--
• • • " . - • • • • . • • ' j ..' .".... . . : ; . • ~ ; :#': .. '. :~ " ." ....... : 

. \:'.,': " '; •. t : • . " " ' ;,' ~", : •. :. ..:.:' ." :. ",:' ;. ' " " , .. , ~ ~, • '. ( .; " 

to·transp,ort ,,!I<,; '" .:1< . o,r.,.sRll ip. . 'Qormne.rce ' ~. ,~~. * .. Et~Y..,~o$?d.'R ' in·' .. ' 
.. t~~·Pf·oduct i~p..'.~f'i'1h.:ic}L, ~.:nyemploy~.e w~:s. emJ?j1?'ye~l: ~li:" Yiola':'~' 

. .. , . t~on of .$,eQt~op:? or~ 6eot~0r: 1., ,Or lr: vJ.o~~:tl,iJ!jl: of · ~?t ,regul~~ . 
;, . . ,tl,on·. or· · or.der.· of ,the A~hlnlstrator ~ssued ·under s~ctlon 14 0;<. *. *0" , 

," , .. , ! ,~ : " The ' ~h9'~~~~ " ~F ~a~y: ';r~;~"re~'ce:':i~ :sec.~{o~ · 15('~'r(~r l ~~i, s'ec~io~: "n (0) and 

the spec~fip:::r.f3f'er€!p!ce'jthere:in ;tci ,s .ec;~.rons9," .7.an~.' :l4prG~~~U~~S ' the. pos sioi'li ty 
of~ re'gard,ing :sec};ion, .1:5 (a.) (1) aS i appl.:lca,p~e -:tq ~ mpre.<vi.ola:~ion' oftha ' recotd-' 
keepi.ng·.requi-!:'cme.n;tsr ' o~"' , seat·~ q,fl. 1), (0) ·,a.p.d:,Re'gllla. t~ions, ~Pa~ :516.~"}1e~ns .for en­
fQrqing:su£ll1 , r~quirern.ents. ,are :c6I?-.~,ined i:h :~~ectio,n: .15.(a:) '(5), wliichaj?plies' .', 
spec·,iJ'iqa1.1y ,:to . y.iQ).~a'~ .i.0~!5; ()f ~ .se6t.~~~lr.(o),,~ " ' . ' ,.'~, '.';':' .. ,-:,,' :. 

. : . ".: ·;ou. ;fu,r'~~~ ,,~ql'~~f,e ~w,h~th~,r ~ .eQfiori. : 6 (a:)(5,~ ' '~~' ,;g'~n~+~J :"i~ ":siqo~e ~or, 
h!1nt.ed . ,yO Pu~rto Rl~O , and the.. Vlrg~.J;l .. )sl.a:r:td.s an9,. ~.xRrEl SS, the,OplUl'On tnat· 'an 
,11 (c ) .. v-io,le.ti?~: 'mignt CQ:Q,sti tuw. a ."+5(~) (~l ' V j,9.la'tt8ri H'the" f61101~irig language 
is not so.,Fmite9. ,. in ~eop0: ".~ ' <:,.' ' .. ' ,,' '. ,- ,. , ~" .:! " ' .. 

. , ' . '.. . . - ," . '. . ':' :--. . : ; '. "~ .. : ~. 
• . '. ':. .: . .. ~ . :r.:·: .. ~: .. ~ . k "_. ~. • " ., 

The Administrator, or his authorized renresentativa, 'shall have . 
, .. pOYv~J:' .:to ):t~1f;tp ., suQh.,reg;v,latiqn!'l or ~)I:-d9rs .. ~s . arc necessary or 

':" ,approp.da t~ , :to 9arry out ~riy . qf.:thepr,<?v~~i6ns .p{~ t~~s ' pirag:r~ph~ 
. " '. . \ .' : ~ ' , . . ", 

, ~e.ctiE)l1. 6 (8,)'(5 )t~;iito~; ·.to: ~i~i~~;n' '~!,~g~ i-~ iSs which may bE)'prescribed 
for home . workerS inPuGr~o. Ricoo.r. the,,virgip-., Tsla·nd's •. ' The ~a.ngua:gG· contained 
,therein is 11mi ted, in sc.oP.9 ~n~,ofa!" . a,s -tts gonoralgp.:b.t ofaut~or1ty to the: 
Administrator- +s<l.imt:tod

w 
tQ,SudJ" h9iJ1e "'9rk.,ov~,r.atiQn,s as' talco ;:>lace i~Puerto 

Rico and the Vir~~n Is,lan,.r;l.s.; ... . " " . , . ; . .' ':. .', • " 
" '-0, . ... 

.Accor.~¥:~ a1+ i,l{cfV:j,~iitiori'· 't!oui~ . not~ per S8" constitute' a 
15(a) (1.) :violation. ~, '. > . 

, .' 
, :" '. ' 1 r ~ " '" . ... : •.. . - . 

- 5 -
~ . ' 
, ~ I . .. (0736) 
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