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T i
kemorandum to Miss Beatrice McConnell S Page 2

‘We conclude therefore taat the cutting of . Chrlstmas trees, :
which does not involve the cutting of timber into Togs, either: bJ the +: °
tree-cutter or by any other firm, does not appcar to be within the.
intended scope of the Order. Hence-the employment of minors between 16
end 18 years of age in the cutting of Christmas trees would appear to be:
permissinle under the child labor provisions of the act,

I wish to further point out, however, that in the event any
of the minors cre employed as motor Vbthle drivers or helperb within %he
meaning of Hazardous Occupations Order No., 2 in connection with Christmas -
tree cutting operations, the minimum age requirement of 18 would be
applicable pursuant to section 3(1l) of the act,
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SOL:HK:#R
Nov. 27, 1942

Mr. Roy A. Cheney, President

Underwear Instltute

D Pasmls Axra
=T arK—avenue - - - i

New York, New York

Dear Mr. Cheney:

This will reply to your letter of September 18, 1642, addressed to
the Nage and Hour Division in New York. In that letter you state thet it was
customary,. prior to the passage of the Fair Labor Standards act, for manu~
facturers of 'infants' and children's knit, underwear and oleeplng garments
occasionally to-ask a:mother to bring in her child in order that.a manufacturer
could try on a new style for fit and comfort. This might take from one-half
to one hour's time and would take plzce probably in the executive's office and
not in the factory. You further state in your letter that it was also custom-
ary to give either the mother or the child a little cratuity in the way of a
few garments for the child or a few dollars. You inquire as to whether the
Fair Labor Standards Act prohibits renewing this practice of calling in chil-
dren as models,

Section 12(a) of the Fair Labor Standards Act provides that "no
producer, manufacturer, or dealer shall ship or deliver for ohlpment in commerce
any goods produced in an establishment in the United States in or about which
within thirty days prior to the removal of such goods therefrom any oppressive
child labor has been employed.” Section 3{g) of the act defines the word
"employ" to include "to suffer or permit to work." It is my view that the
children used-as models vould be "employed" within the mecaning of the Fair
Labor Standards Act.. Consequently, if they were used as models, the prohibi-
tion of section 12(a) would apply. This would mean that the shipment or
delivery for shipment in commerce of goods produced in the establishment where
they work would be forbidden, unless they were 16 years of age or over, or
unless thcy were employed pursuant to the terms of Child Labor Regulations
No. 3, a copy of which is encloscd. In this latter case, employment of minors
between the ages of 14 and 16 is permissible.

Sincerely yours,

BEATRICE HcCONNELL
Director, Industriel Division

Enclosure

; 12,352
- 66 - (12,352)



'February 5,-1943:

FOR STAFF USE ONLY

MEMORANDU: TO: Staff Industrial Division
FROL::  Miss kicConnell | ‘ LI R

Following is the memorandum re Hazardous :-
Occupations Order #2 that was discussed at our recent
conference o PRE. R

. In ‘a lcttcr of July 10, 1941 dddl sscd to ¥iFa Ho:ard Durham of the.:
”age and Hour Office at. lon0¢ulu, '+ H., the California Packing Corporation
requested information concerning. the applicability of Hazardous Occupations«
Order.No. 2. to certzin of 1t amployees._ The letter states the following
faCtS.- ) 2 ) : ; ; : : N S

The equlpment which we ooeratc f 11; und\r tvo cla)31f1catlon

(1) e have what ars oralnﬁrlly‘callud.”Jltneys."
These are small three—whesled, rubber-tired, sasoline—
propelled units wiich are u"ed to pull a nusoer of small -

~ears loaded with cens and trays to and frem the coollng
_floor and the can stacks. -

(2) The other tvoc is a mobile L’itlﬂé unit, some
of which are straight gasolins-powered, others belng a
combination of gasoline and electric, wihich are uised t
piek up trays of cans at the end of the cooling line and
transport them to the cooling’ floor snd other locations -
in the warchousz. Helpers are cmployed in connection
with the first class of wunits only, excspt 1n speclal
instances., Both types of units<are operated .by a:single
individual and arc¢ so—gearsd that they can s,ldom, 1f
-ever, sxceed,10 miles per hour, . : R N

"None of these units arce opurated on the streets or
highways but are confined exclusively to various portions
of the warchouse, all of which i1s indoors, -<nd can in no
way be comparced with motor venicle opsretion on strects
and highways, The opesration of jitneys is rolatively
simple, and as such is admirably suitcd to owcration by
rinors," -

lir, 4llen conferrcd with br, . Homan on the cuestion involved
and reguested that 1 give further comsideration te the problum, They
agrecd that neither type of wehicle montioned in the letter of July
10 is under a type of motor wvehicle conmtempluated by Order No. 2.
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- In the News Digest for the Industrial Division Staff, under
date of S=zptember 24, 1940, & similar problem was discussed.and a
statement was made that "a tractor uscd in hauling: logs from whvrc
they werc out in the woods to the nearby sawmill™ is not a.''motor

vehicle" within the definition of Hazardous Occupations Ordcr HNo, 2 2
which refers to Wany automobilc, truck, truck-trailer, trailer, scmi-
trailer, motorcyels, or similar vehicle propelled or drawn by. mechan—
ical powier and designed for use of tranoportatlon% L

In answering simila r prOulbro in th puut I lav: 1(1brr“d to‘

the Report of Investigation upon which Razardous Occupation Order
Ho. 2 was based, andi it appears that the type of motor vehicles in—
tended to come within the Order were those which arc operated on
public highways, ALt nage 3 of the report appears the following: .
summwm@: =T e e ' '

"The investigation covered worlk on trucks, buses,
passenger automobiles, and all other tipes of motor vehicles
coimonly uscd on the highways or on r‘ll. nt properiy g/ for
the trensportstioa of versons or vro arty. It did not include
work -on farm-tractors or othor machinis usud in azricul-
tural or industrial opurations for Aurpos,u othar than
transportation, or on smcll powur-—driven frucks designed
for usc in moving goods indoors within fectorics or othur
yStdbllShﬂdntS““‘” ev. 2/ It was apparont from tustimony
presented at the public hearing snd from othor wvidence
that employment on vehicles trensporting soods on nlent
property involves accident hezards sinmiisr to thosce uhich

S

oceur when vehicies apre usced on ublic hlhhways e

The above quotation from the ruport scems to indicate that
a distinction is madc between thoe operation of motor vehicles on
nlant property as distinguished from "small powecr-—driven trucks de-
‘signed for usc in moving goods indoors within factories or other
- esteblishmente.”" IDmphasis eppears to be pleccd in such o distinction
‘on the work "indoors." This distinction, therefors, would scem to
prasent a furthcr answer to the inouiry thet Hasardous Occupations
Order Ho. 2 is not designed to cover tho occupational operations in
qucestion.

ID-133 &6 =
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February 6, 1943

Donald M. Murtha,.Chief o ' - .SOL:HK:ARS
Wage-Hour Headquarters Section - L ey b
New York, Wew York

Irving J. Levy
Acting Sollc1tor

Ietter of L, Metcalfe Walllng, dated July 3, 19A2
to Mr, D. A. Sweeney, 313 Security Trust Building,
Indianapolis, Indiana

This will reply to your mcmorandum of November 16, 1942 concerning
my memorandum of October 8 in which I suggcsted that a corrcctlng letter-be
sent in the above matter,

In the letter of July 3 it was stated that the employment of
messenger boys under 16 years of age in or about establishments in the printing
and bookbinding industry would render shipments of goods.-in interstate commerce
in violation of thp act, unlcss ‘an uncxplrcd Cbrtlflcatu of age is huld by the
employer.

The matters under discussion betwecn us concern the underlined
phrases in the forcgoing Daragraph

First, you statce that the smploymint of m<bSpngprs performnng their
dutics in or about establishments in the printing and bookbinding industry
would not appear to ke purmissible in viow of Scetion 441.2(a) of Child Labor
Regulations No. 3, sinec¢ such establishments include workrooms or workplaces
where printing and binding arc performed. In this conncetion, we would like
to point out th.t ‘the regulation mercly prohibits the employment of minors
botween the agés of 14 and 16 in workrooms or workplaces, and does not prohibit
their employment in establishments containing workrooms or workplaces. in which
goods are manufactured or. otherwise processcd. Under Child Labor Regulations
No, 3, thercfore, minors between 14 and 16 years of age may be employed in
printing and bookbinding cstablishments if the occupations' in which they arc.
cmployed do not require the: pérformance of any dutics in workrooms. or workplaces
where manufacturing or procvgblng operations take placce and if the othbr torms
and conditions sct forth in the Regulations arc complicd with,

Your mcmorandum furthsr cxpressed the view that under Scetion 441.4
of Child Labor Rugulations No, 3 the failurc of an cmploycr to hold an un-
expired cortificatc of a2ge for a minor under 16 ycars of age would.render such
employment opprossive child labor within the mcaning of the act. It is my
opinion that this statcocment is incorrect. Scetion 441.1 of the regulation
provides that the employment of minors between 14 and 16 years of age for the
periods and under -the conditions specificd in thz Regulation shall not be
decmed to constitute oppressive child labor. The puriods and conditions of
employment arce then specified under that heading in Scetion 441.3, The pro-
vision concerning unexpircd age certificates is not enumcrated as a condition
of employment in Scction 441,3 but is set forth in a scparate section, 441.4,
under the heading "Cortificates of ags, <ffect.” It should be noted also that
the language usced in Scction 441.4 is substantially the same- as that used in
section 3(1)(2) of thc act, which provides in part: ' ‘

<
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Mcmorandum to Donald M, Murtha, Chief : Page 2.
M 3% 3t but opprussive child lzbor shall not he d,Lhud:‘

to exist by virtuc of the employwant in any occupation-
of any person with respcect to whom the employcr shall

have on file an unexpired certificate issucd and held 6 Ve _
pursuant to regulations of the Chicf of the Childromts o oo 7
Burcau c»rtlfylng that such person is above the
oppru351Vf child-labor age."

It is thus ovldfnt that th( poss\551on of an uns xolr d ‘certificate _
of agu undur Sectlon 4414 of (the Regulation is not a condition of fnploymbnt
but rather has the 2ffoct of rendering such cmployment ncrm1551hlb, prov1d1ng,
of course, the other terms and conditions sct Torth in Child Labor Regulations
No. 3 ar: complicd.iith. This view is reinforced by conforences hed with
MlssuBbatrlc\ licConnell, Dlr ctor of tho Industrlal Division of the ‘Children's
Burcau. The cuustlon of ‘recuiring én unufplrud cortificate of ,mployﬂcnt as'
a condltlon of bmploymunt undcr Regulatlwn o, J was spo ceifically discusszd -
at, thu ‘time of the hearing ho 1d preliminary to tha 1s~uanc: of Rvgulatlon No. 3
and it. was dubmbd inadvisable to recuire the pOSSLSblon of an uncxpired agp
CbrtlflCctb as.a condltion of emplovm*nt undoern th\ hogulutlon. For’ this rcason
a provision rcqulrlng the posscssion of an unoxpirad cartlflcatu was not- llétbd
along with the terms. and condltlons of umploymvnt 1n Uthlon 441 3 of thu'“
Regulation,
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February 18, 1943 -

Mr. George A, Picard
Supervisor of Attendancé "
Whittier School

87 Winter Street

Haverhill, Massachusetts

Dear Mr. Picard:

This is with reference to your letter of January. 22 1943 requesting in-
formation concerning -an opinion issuéd by Miss Fuhrman, our associate child
‘labor ‘consulktant in Boston, to the Slbulkln Leather Company of Haverhill.‘
Massachusetts.

tAs you of course know, the child labor provisions of the Fair Labor
Standards Act establish a basic 16 year minimum for the employment of minors
in establishments subject to its provisions. An exception is granted -by
section 3(1) of the act for the employment of minors between-14 and 16 years
of age in occupations other than manufacturing and mining to the extent that
the Chief of ‘the Children's Bureau determines such emplyyment will not-inter-
fere with the schooling or with the health or well-being of such minors. The
occupations and periods in which 14 and 15 year old minors subject to the ‘
Federal act may lawfully be employed are set forth in Child Labor Regulation °
No. 3, a copy of which is attached. You will note that this regulation permits
the employment ®f such 14 and 1% year old minors in most occupations other
than manufacturing, mining or processing occupations, provided that they are
not required to perform any cuties in work rooms or work places where goods
are manufactured, mined or processed and provided that the other conditions
of the regulation are complied with. I appreciate the difficulties which will
result if you attempt to distinguish between manufacturing and non-manufactur-
ing occupations in a factory but under the terms of both the statute and the
regulations the minimum age at which a minor may be employed under the Federal
Act is dependent upon his occupation and not unon the type of establishment in
which he works,

You will note from section 441.2(a2) of Child Labor Regulation No. 3 that
the employment of minors between 14 and 16 years of age in occupations other’
then manufacturing, mining or processing occupations is considered oppressive
child labor if such minors are required to verform any duties in work rooms
or work places where goods are manufactured, mined or otherwise processed. It
is my opinion that in most cases this provision would vrevent the employment of
14 and 15 year o0ld minors in factories even though such minors were engaged in
non-manufacturing occupations, However, since section 3(1) of the act exempts
the employment of a minor by his parent in all occupations other than manu-
facturing and mining occupations this provision in Regulation No. 3 would not
operate to bar the employment by Mr. Sibulkin of his own son in a work room
where goods are manufactured if the boy was not himself engaged in a manufact-
uring occupation,

Miss Fuhrman's letter indicated that Mr. Sibulkin might employ his son
in runnirg errands, in separating leather pieces from the paper which was in-
terposed before cutting, and in sorting the pieces of leather scrap to salvage
the larger pieces for future use, while the boy's employment in operating a
skiving machine which reduces the thickness of the leather pieces passed
through it would not be permissible, I agree with her opinion that the opera-
tion of a skiving machine would be a manufacturing cccupation and therefore
= W= (12352)




Mr. George A. Picard 2 | February 18, 1943

not permissible for a minmor under 16. However, on- ‘the facts @isclosed in the
letter I am unable to state definitely whether I agree that the employment in
the other three occupations specified would be. 1n accordance with the stand~
ards of the Federal child labor law. Not all non—machlne operatlons can be
considered as nonwmanufacturing occupations. It is ny opinion that any occu-
pation involved in the manufacture of a product from the ‘assembling of ‘the '
raw materials for manufacture to the completion of the manufactured article is
a part of -the manufacturing process and, therefore, & manufacturing occupation.
If the separating of the 1eather piecee from the paper before cuttlng and the
sorting :of the. pieces of . leather ‘serap to salvage the larger ‘pieces for future
use:are a part of the manufacture of the finlshed product “they would in-my -
opinion be manufacturing occupations. If, on the other hand, these operatlons
are performed in connection with the receiving, qtorlng or shipping of raw
materials or finished goods and not as a part of the manufacturing process; ‘they
would not be manufacturing occupations.

In.view of the lack of sufficient information in my possession to answer
Mr. Sibulkin's questions, I am not. writing him direct with respect to this -
matter but I am requesting Miss Fuhrman teo Write to him again amplifying her
previous letter in accordance with the above ob¢ervations, I amalss réquesting
her toosend you a copy of any letter which she may send to Mr., Slbulkin on this
question. . :

Of course, under the Massachusetts law the superintendent of schools is
not required to issue certificates permitting the employmént of minors under
16 in any occupation even though such employment is legal under the Federal
act but is supposed to do so only in cases where he deems it to be for the
‘best .interests of the child. It is, therefore, within your discretion to de-
termine whether it is for the best interests of 14 or 15 year old minors to
work in a non—manufacturlng occupation in a factory. ’ ol

I hope that the above information answers the cuestions which you have in

.mind. If you are. d651rous of any further 1nformat10n, please do not he51tate
to call upon me,

SOL:JS:FLC: EBG: etl . Sincerely yours,
cc Schlezinger. |

Coleman _ N

Files, Blodgett . "BEATRICE McCONNELL ‘
Attachment (1) - _ Director, Industrial Division

w T -
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To: . L. A, Hill Regional Director
' JMlnhpapolls, Minnesota oo

From:"  Miss Beatrice McConnell
'~ Director, Children's Bureau:

Subject: Child labor ‘in relation to sehooling .

9 g i?

This replies to your memorandum ‘of January 27 with respect to.a 15-
year-old hlgh school student who.seeks embloyment in commercial art.work for
& company which ships comimercial art .in interstate commerce. . You state that.
‘the ‘Minneapolis Board of Education has arranged her stuydies.go that she will -
havé ‘one-~half day off and is w1lling to- issue a permlt to work durlng this .
‘half day.’ . ;

1. You inquire whether her work, which involves painting and em~
'bossing art obJects, is to be construed as manufacturing- or:processing, Al-
though further faets’ are not given, wé assume that the. opcratlons mentioned.
are stages in the productioh of ‘the completed art objects. If so such opera—
tiong" wod&d in’our opinion constitute manufacturing, - In. any case they would, {
clearly constitute processing since the -application, of paint and the operation
of embossing would change the nature of the object in gquestion. Accordingly,
such workz is excluded under section 441. 2(a) of Ghlld Labo* Regulation No. 3,
until the m1nor reaches her sixteenth blrthday.- 5o

2{ You also inqulre whsbher this student would be permltted to work
more than three Tours a day where the local school board has excused her from
studies for a portion of the day. Since we have answered your first qgestion
in ‘the affirmative, this student cannot work for any period until she is six~
teen years of age. We shall answer your ‘question, however, on the assumption .
.that the occupation involved does not constitute manufacturing, mining or
”processing or any 6f the occupations excluded by Child Labor Regulation No. 3,
‘particularly since you.state that.your office thas received seyeral requests as
to the status of childreén between fourteen and sixteen years of age who are . .to
be employed in various office and shipping capacities. Such occupations would,
of course, not-be éxcluded under Regulation No. 3, provided; however,.they do
not regquire the performance of any duties in work reoms or work places where
goods are manufactured, mined, or otherwise processed. Under.such circum-. .
stances a minor between the ages of fourteen and sixteen cannot work more than
3 hours in any one- day as’ provided by subdivision (e) of section 441, 3. of
Regulation No: 3. This provision does not depend uvon the individuwal. student s
requirements for attendance, but upon whether the school ss a whole is in
session. Thus, even though a student may be excused from attendance for zll
or a portion of a day, the limitatlon of 3 hours would apnly where the school
is in session on that day. The term "when school is not in session" applies
as you state solely to such periods as holidays, summer vacations, Sundays,
or any other days on which school does not assemble.
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