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Frank J. Delany 
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Su.bject' 
' . ' . ' .~ -t ' _ '. 

' \ . 

The Helix Company;y ~ Ipc ~ 
· Section 13(a)C2) ' "-- ,Pur"':' ." 
chp.ses at reta.il pf'rice 

· for resale 
" .' .' Zl .:BU ~02 ·. Z3421 

. . 

': '. "Lumber ' and p'ulp' op-~rM_' " . . ~ . . .. , 
tipns .:.. payment of empI.:Qy:­
e.es at end oj season ' ~' , 

\ 27 GA 

Mr.. I. G. ·Li t tlS" . . 
DaEf3:s " Te~ae ':~::~, i ' ~" ~ 

. File No. 42-'3806 " ' 
, Geffel'E'(l ;to~arage ,61 Fts:i\: ." 
co~st'tuction' of J.oop pipe-.'-
line . 

21 AC 409.396 

Traininp.,; Within Ind,ustry( 
Agency -: effect 't.r- PElpt- \ 

· me·rttJor J:earnin:gnpl ~l' , 
HoUtEi ' worked-,-_ tre:i~tng 
periods and hinch ' p~~iod$. 

26 CD 36.2.1 1 ' • 

Caldwell and OompEtnY, . . 
. op~r t~n bur g,StU th.'-oaf.bJlna 
Fd~l\jo. 39:--50,$68 ' .. 
Cotton linters --- Eqlpli­
ce.tion of sections 1.3(13.) 
(10) and 7 (b) (3) 

21 ED 302.296 
21 ED 301.95 , 
23 CE 205.4 

'. ' '. :.: 

Yo SellI)1. toe ''-Sugar Pine Luni~er Cd. 
Merced Falls , California ' 
File No. 4-139 . 
Deductions -- .payments by 
tokens 

27 CB 101 

, , 
-g-Pf-4~ . C:b.a.rJ;e~H.' Livengood.;Jr. ' .Arthurij~_ Reymap. . , 

(WE) · ' " " . 
" • '>. '" " 

.. ,Gene·rAl. Fo:od"sSale~ ', Ob~. inc. 

·r 

. 1 

ii 

New York, New York '". 
File No. 31-55319 ' ( 
Ded,uctions -interest on . 
lOMS 

27 CC 303.4 
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9~21~42 .. Cha~re~' 'ie, Livengood, Jr. Aaron A. Caghan ' 
. '(TJK)' . 

Opinion Requested --
Release R-1789 . 
Wag~ . QrC!-~rs - applioa- '.-­
b Hi,tYP)l: 'j. nq.us tx:Y": oas1-s 
··~egs.55I··et. sect. 

9.:..26,;..42. Charle.s H. Livengoo'd,' Jr. Llewellyh B. Duke 
I ... ,. '.. . (TJK) '.' Oklahoma Auto_ Company 

Oklahoma City, Oklahoma· 

lO-J.B:-42 . Ivfilton C •. Denbo 
'(:H;B) .. 

1.0-14-42, Donald M. 'lVlurtha 
I (RE) 

. 10-r6~42 IrVing J. LeVy' 
(lIlt)" 

,'. \. 

lO~17-~2 . Donald l'1; Murtk 
(JBS) 

,10-19-42 . Donald 1'4. Murtha 
(BE) 

' . . 
10-21,42 William B. Grogan 

(BE) 

File No .3'5-725 .. 
Section i3(b)(1) - tow~ 
ing cars from factorie.s -

. . ' to, p,otnts i1n other Statel 
23 CB 203~1 

Elizabeth B. Coleman Reuben H.DonnelleY Corp. 

Beverly' R.· Worrell 

Child labor - delivery b 

telephone direCtories 

RC~~Bst for an Opinion 
Niles t Barton, Morrow & 
Yost , 
Application of FLSA to 
research. w.ork essential t 
national'defenEle ,', . 

21 AG202;J,.0 

~di th M •. Boret'z Opinion Requested Re 
.Army Contract i 

Repair of cars and truck' 
Walsh-Healey; Davis.-~aco 
and. FLSA 

Frank J. Delany Grain & Feed Journals 
Consolidated 
Chicago. Illinois 
Shucking and shelUrig.torn 
electi~ns ,i'3(a}t,lO) &.7 (c 

21 BD 301.923 
23' . CF 202.325 

Russell L. Kingston Ellerbe and Cqmpal1Y 

Gus C. Street, Jr. 

iii 

. ".Grea~ F,all.s, Mo n,t aha' 
Cons.truction of additiona'l . 
rwlwaYs.a tan' exi s t i ng 
air field 

21 AC'409 .34 

Mr .'Bart McCleU.on 
Glenfield; New York 
Se¢ 15(a)(3)':":applic.:a.tiQn 

. where sui t filed by ex­
employee 

214 A 
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.. Legal Field Letter 

No. 83 

From 

10-26-42 :eona.ldM~ l>1ul'tha 
'(JHS) 

'lO·'::'G9...:42" D6naldl~.t,i'lirtha 
, , •. (FUR) 

" , 

.:. 

~l~O~A 

To,. ... ' .. . 

Arthur E.:Reyman , 

Ernest N. Vota".' 

. :. 

'- ' . . . ' , .. ~ 

Subject 

Sodus Cold Storage 9qmpany,' Inc. 
~~dus, N-ew. 1q~k"" .' 
~torage of frozen cherries ~ 

" 'Se,dions 'i3(a-) (10) 'a:rid 7(b)(3) . 
23 1m 302 .. 296 . 

Robert Morris Building 
Philadelphia, Pennsylvania 
Fi~e No. ~7-~7032 ' 
Executive exemption ..... office 
building as' establishment 

21 J3F 303.420 
21 AC 409.4213 

10-31-42 Donaid. M" j'4tirtha 
(RE) 

Russell L. Kingston Cardox Corporation 
Vf\'n }1eter, Pennsylvania' 
File No. 37-3898 

\ ..... 
I , • 

10-31-42 Donald lvI. Murtha ,'~rnes t N .Vota,"" 
,(RE) , 

10-31-42 Donald M. Murtha 
(JHS) 

11-4-42 Donald, N. M:urtha 
(TJK) 

Date To 

Merle D. Vincent 

Arthur E. Reyman 

LETTERS 

Filling shells for'use in 
necessary to production 

21 AC '205.23 

mines 

P:i,ne Brook Iron Works" 
Analomink;1 'P,e!lIlsylvania 
ConstructioriCf bridge and ap­
proacher covered under FLSA ' 

21 AC 409.31 

R. E. Schanzer, Inc. 
Linwood, Michigan 
File No. 21-50705 
Chicory as a fresh vegetable 

23 CF 202.24 ' 
23 CE 205.631 

Service Transportation Company 
Secaucus, New Jersey 
Section 13(b)(1) - inspecting, 
changing an-d. .repairfn£ t·ires ' 

23 CB 204.3 

Subject 

8-5--42,' Mr. E. A. Donnan 
·The Federa.l Glas s Company 
Columous ,'Ohio (RB) 

Deductions - Requisites for legal deduc~ 
tions through credit ca.rds 

,27 CC 303.8 

( 

9-14-42 'I'll" 'J" ,P. Bollaoaugh 
TheC; H. 'Musselman Company 
Biglel'vUle,Pennsylvania (JHS) 

Drying of pomace -Application of section 
7 (c) and 7 (b) (3) 

10-6-42 Mr.E~ B~ Jones 
"Schiller-Cable PianQ Ivlfg. Ck>. 
O:regon, Illinois (RB~ '.' " 

23 CF 202.2296 

Appli'cation of Fair Labor Standards Act 
to employees of plant not in operation 

21 AO 409 .Bl, 

10-8-42 Mr,. Ctarles Speddon Sections 7(c) and 7(0) (3) - plant canning 
Phillips Packing Company, Inc. exempt and nonexempt items 
Cambridge, ~~ryland (JHS) 23 CE §05.630 

10-12-42 lVir. William T. Pomeroy 
The Sterling China Company 
2ast Liverpool, Ohio 

Welsh-Healey Act ~ manufacture of IIfri til 

iv (11837 ) 
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PublioOontract s -nHisioh ' 
165 Weq,t46th' $t~et ~ , ' 

" ," ' New, 'Y Q,:ck)- 'N¢1AT..' Yark 
~~~~~. ~\" ~~~-~~'~{ ~--~~-!~~~-~~~~'~·~'~~~----~,~S~G~t~·:~~~7~~~--__ ~~~~ 

: \,' . " , . ... - . , . 

./ 

( 

Mr. 1lt , A. ''DonM.n ", 
President 

, The' Federal' Glass 
'O;o'Iumbus:i' Ohio' '; 

. ~ .. 

De'ar Mr. Don'nan ': 

AugUst 5, 1942 

,.'. 

Company 

. .. ~ . 

, Thi's wil1a:ckn;owLedge:'repeipt 'of , yO~ l?t~,er, qf. May,, 15, 1942" 
sta,ting yoU: make -Pay' roll, deductionsfor, Social Security 'taxes. group 
life and health. insuranc~ premiums, 00lUlllbus. Comr.mnityf.und l war bonds, 

' union dues; and employee credit ' c~rd.s for use in the fa.c 'tory lunch room 
or canteen. " ' 

, Yo~ also inquire whether deductions for credit cards in the amount 
of $1.00 for use at tha pl~nt lunch room are pElrmissible.Such credit 
cards are not IIfacilities" as that term is used in section 3(m) of the Act 
,which provides that the "wage" paid to any employee includes the reasonable 
cost, as 'determined by the Administrator, to tlhe orrroloyer of furnishing , 
such employee with board, lodging, or other facilit ics if s1,1ch board. lodg­
ing, or other facilities arE> customarily furnished by '. such employer ~o"llis 

, employeRs. Under this provision, the employer.may deduct· for moalsactually 
furnished to the employoos provided they. areftlrnish~d at reasoup.b10 cost 
to tho' employer as such cost is defined in ~ectiorl. ,531:1 of the enclosed 
Regulat ions. ;Part 531. The usc of credit cards is only, permissible for the 
purpose of conveniently and accurately measuring the valuc ' of thc ' meals fur­
nishod to the employees during the pay period. To the extent that tho credit 
card is not used within the pay period, it is like scrip ~nd as a tec~ical 

. matter 'not within section 3(m). (Of. paragraph 4 of Intc'rpretathu. , ' 
Bulletin N:o.~), 

'.,: 1 -

, " 

~ " .' 



·-

,,. 
Me. E' A.', Donnan~ ' Page .8 

. ~ --- ~ 
" . . ' . 

. , ..... , 

Howev(fr,:as: a practical ma,ttcr, I shaJ,l not consider, deductions 
for the credit:card as being in violA.tion of tho Act if the following con­
ditions are~ot:, ~ 

(1) You discharge your obligRtion under sectiQns6 Rn,d, 7. ' 
of the Act within a m'onth after tho credit cP,rd is purchas.od~ 

( - ; 

(2) The price of the meal furnished t9 the employ:cp, is not 
in excess of the r0P,sonable cost of such mpal to the company; 

(3) ,ThA employee hp,s the right instOA.,d of '.Ising the cRrd to 
'i:)Urch~~se 'meals ,to redeem, it A.t, %\nyt imo ~ in' full or in p"_rt, 
at it-s par value for c::\.shwithout, anydisco:unt; and 

'(4), The loss:-of the credit card is hot chHrg8dto the employeC'. 

,C<- , 

Your 0 bl igat ion to each employ0.(! und.or tho Act will not be cons idoTed di s­
chp,rgedunt i1such t imr R,S' the emploYeoroc8ivr.-s the full v8,lub of tho card 
(a) in the form of meals furnishedhi~ byjou at cost to you, or (b) in tho 
fo;m of cash for redeinption of tho ~Rrd without discount; or (c). in tho form 
partly of meRls furnished'at cost to you p.nd thebA.lance in CA-sh without 
discount. 

The proprietyoft'ho deduction forcrodi t cp.rds under the Wqlsh-- r-
Hep.ley Act , ... ill bo judged by the SA.me principles. '---

Enclosures (2) 

cc: WilliFiJIl R. McComb-
Assistant Administrator 
Division of Public Contracts ) , 

Room 1114, Dept. of LA-bor 
W~shington, D. C. 

.' ' . • .. 

Very truly yours, 

Willi2ffi B. GrogRn 
Act ingJ\.dministr?tor 

(11837) 
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daFt ... · 
': : .::' 1.' " . ".; . ,'/, ", 

'Dr( Jall1es .cr·~ -Johnson . " ' 
Assistant to the .kOmi,liistrator 

. ~~· ~ry~'~:~6~.!~Y~8h, ; · ," .... ;' 
Cha;,r~~· li ji:;Li v~rig6od; :'Jr~ : 

. . 9h.iet:J . v~:s.ge,,:,Hour . Secti.on 
. " .. ,:: ' ~ .. : :~·I··~ :'.~" " ' :"., .~:' . .' " 

G;eot~\~:)1:ii-':i~~ej:;vt6~' :: ." .'" 
J3ehp$t;-ps.'vill'e ;··S6u.th 'Carolfna . 
FileNo,. $9"'!l039 · 

'. , ~ 

" .. . 

, :::1 ,?'l:.,#&- tldz~J~,lt ' , . 

SOL:RB :EB 
. ", ' .. ,'''~ ,. 

.' .: . ~' ;, "A~ - us't:14 ' 194~ 
: .. ' 

• • . 1." , .. " .... : ... .:. 

'i : I " . ",.<: " ." J 

,.:.', 
. . I . ~ • 

' . ':": "Re:tek,nce i q made t.o ydur' memotandum ' Q~t June ~3; 1942, sub­
rni;tti~· t)lEVf:nes" oAthesubject company and Fe'questing an <;>fYirllGn as' 
t~o't~e;'l:lt~tiis of :·tts:" employees'.under t):le Act. · ' \.'.: :."', . , 

. . ',,' : {.' .; ,: ~ .. :.\, .~ " :: . . . . '" ,. ". ~ , .. 

'c' . . lOt appe"<ii$ · ~fi.bm the 'file th~t the::S~b5ect; b'ompariyi$ ' ~t)gaied 
1ri " t~in,ing ·· at.£plane.' pi-19tS for ~he' Un,;l,te.d;States A.rfuy Air OoI1PS~ . tinder 
cq,utTtictwiih · theD'ri'i~:1i. 'St.at~sWar' DepariIil.eht., Tn 'thi;s: b~siness it : 

, 0p.En,ates.' an airt:fe'fd,cJ;¥~i60m bu.j.ld{ng{b~traqks';hahgars,; messhallj . 
. and other real andpersoAa.1 prppeit,. le~sed from tl1e:D8fehse ~Pl~~t ' 

COlJlprat;ton, ,a subsl~C;tia17Qf. tA~R.F~q~, ~ orowned by it. It. einploys 
P~l:0ts: and;wo;Qnd! sdtool irtst~uctof~" ~Q >'in~truct the~ttiden'tf pil,ots,' . 

, mEjqfl.an~'Gs. ana;he·lp~'fs.to ~e rtic$, the tti~inirig, platies, dispa tch¢ t§ to : 
. regulate ' their flightS;, cie r~s and stenograpb:ers; ' "cook's;', W'aiMrs ciiid. '.' 

m~~$p.an. ' att~ndarits . -t'ofeed tqe studerit$ '-q.nciirtstructdrs ~~nd a. main..:.', 
" t.en~nc.$ orew; inqltiding gu:ard;S .and ~ja;nftors" to take'''dare of ·the . 

gr.ou~ds ~rid ' 1?uiidings ~ . I.t also ' ap'p,€arstha,t the 'aiJ?pottis .' locat'ed 
'nea.t '. the ' St)'a te line and th.at. the ' pilo~$;.a.nd:studen'ts crdss': thcstStci te 
lip~ " d£iJ:lyin~ th~iftrairlirigfligJ;its~ ··. Th¢f11~s fUrther 1ndicate that 
the, maintenance crew picks uP,. cratesaItd ships to ·factorie.$ outside : 
the Sta;1;.e parts froJll. wreokedpl,;mes., and picKS up at the railroad. depot 
or, 'eJqiress. o.ffice · airplartepart$j food,atld other supplies', received 
d,i!'l§:ct'J,.Y: frotn outs~de the sta,te. ·· . 1'h~ contract between" the subject . 
company afid th.e: We,rDeQartment obJ;~gates it' to. pay ·time and one-half: 
t6rnecha.nics and li3.'borersUhder th~eightr..n0u:t act, "but the inspector 

, indic~ti?S th~ti ' .thi5· ohl:lg:at.t6n'· Was ·no,t met • . Regtol'lal Director McLeod." 
ili"Wts)l1emOraoouirtbfJUi1e - l(j~ 1942 to AdnJinistt1:l.totWallirig:, alClO , 
s ta te§ ' tha t ·ii1 a sJ;rriila.i" case recently handled 'by:hi'S o'fficB ;the air 
school's contract with the, War. Department spec;ifiC'ally sta.~Q. 't;hat . 
th!9 fict does not apply to the sehool's employees sinc'e they were not ' 
engage~ ih ~'nt:erst;ate~ conunerce or ' in .;the productiqn of gooci:s for 
copnherce~ . 

.' 

It is ' clear from these facts that ' the status under the Act · 
61'the -various categories of 'employees . employed by thG 'subj€ct company 
depends :uponthe nature of the work performed by them q.nd not upon the 
character of the subject~s business. Although a .school may not, Jenerally 
speaking) be engaged in interstate commerce or in the production of goods 
for' commerce, certain of its · employees may be engaged in such commerce or 
production of goods for commer-de. Thus, in·the sub-ject case it is clear 
that the employees engaged in picking up, 'crating, and shipping wrecked 
airplane parts outside the State) or in .ordering, picklng up, or deliver­
ing parts. and supplies received directly from outside the Sta.te, are 
engaged in interstnte commerce within the coverage of the Act. Similarly, 
the pilot instructors who regularly operate planes in interstate flights, 
and the dispatchers~ mechapics and helpers who service such planes are . . 

(11837) 
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t, 
~El.mo:raJ;'IdUlJl tq. ,Dr •. James G. ~Johnscin 

: ~. "~., l-. ..I.. ~ 

·t: :it;";·,.: ... ~ . .' · : ... · ,r ·:~ .-,,' · \j " ~ ~.~ \ 

... '; . --;- . ~ _.' • . r' . ' . . _ _ _. • , ...t ' ? 

I also, "in ouropin:"on, engaged in intersta-t~-corrim~rce'uni:!~r'- i~e-A6t~ :- ":~ 
.On "the other hand; the employees who Qpera.te or gefVice,·~trairiing:)plaries 
'used ,wholly in intrastate flights "Would not be oove:r~d by the .Act •. 

. : . '. ('. (: '. ' :: ".. ..L ~:. - ; '1 ~.;: 

The cooks, waiters and messhall attend.an-B§:'eng.ii:gedfn f~edi:i1g 
the students and school staff would likevnse seem to be engaged tn . 
purely local activities and, accordingly, not cOy'e:r:~d.by'the.A:ct;'a§,,: 
are also the ground school irist1-·uctors. ..' ' .. :".' ,: .... c •. · •.. : ",' '.:"<;~, 

.. ;< ;.-. ' .'):. '.':' " 
.. . 'I:he. files" indicate that the subject- company is paid by the 

Wa.r·DepCt:r'tmentoif\he basis o'f a stipulated's't1lTI.p~r ~·hb1.ir'f6r .each hour 
ahy trainee is kept ~ii1 th~ air. 'If this c.all.~c'f~r;'th~prepa:b~ tio~': .ilia 
filing of flight reports, . financial statemetlts;etC.; with 'theWar: t·; 

Department in Washi!)gtOll orin q.nother Sta~E?, the clerks anq steno­
graphers ·ep.gaged in: iFI'~"'preparation of th95E3 t~p6rBw6uld"be Gqvered. 
by: the Act,i 'Sin),fiarly;" ~he clerks and stenogfaphE?rseri~bige'd 'iri'pre-", 
paring order~ fo:r_s lippli~i3: purchased outside':t!ie,:gtate ~woi.iid"aisbbe 
~overedbyt~e AGi. ",' '. " .l: '........ .... 

'.\ .:}'.' 

, ' 
. ~ . 

'c) 

The status ot'the'lTlq..intenancemen,guards ~nd janit6rswh6 
take care of the grounds and buildings would depdrldon·the 16ca:leof' 
their work ~Those who take care of the office buildtng 'in whl.chihe 
cler:ical staff prepares the reports, statements 'ol"orders I for other . 
states wouJ,d be covered by the Act,<;l.s Would als6. those.i,r{h6 take ,care" 
of th~hangars .and field used by the planes Gngagcd~:\-n'iriterstate' ,.... C'-·. 
~ights ~On the other hand, the maintenance' employ~es :eriga~ed in .. 
c,aring for the barracks, messhalls and sehool building vrauld' not' bci ' .. , 
covered by the Act. . ,.... . , '. . 

- i ,. 

. .' It shOuld also be noted ijvi th respect to :i..il the. foregoing' 
that, .if. an employee spends any part of a workWeek in acti --Vi ties l~hich 
are coyer,ed by tl1e' AQt, his work for the en:t~re we't;~ falls'.wi thin the' 
A,qt's . coverage. On the other hand, additional fa9tstnayre'v~.al:tha:t : 
sO,meaf Jl1e covered'employee's may be exemp~,f.romtheAct'is :ininiriiil.m.; . 
wageo.nd/or oyertimt;) provisIons as executiveahd adrhinistrative em:'" 
pl.9yee~, o:r:'~s ,D10tor Garri~r employee.s subject' to;. the.Interstate .. 
Coiilin.erc·e .COmmissio:t1. under section 13 (b) (1 y. . .... -

" , '. . .. :., . , .... . 

It,i~ .. $uggest th,at Mr •. Dantzier ... 9rW,r'-·:Dorsett.;, su:pervising 
inspectOr and inspector in the' South Carolina o'ffice, . exPlain the 
subjects IS status to Mr. Dudley, the attorney to whorl. you refer:, since 
thr;ly have been in contact with him and have promisedta do so, and since 
~ny- specific coverage questions he may have eould bcs't be answered by 
them in the light of the foregoing principles and all the facts in . 
his particular case. Senator gaybank 'could tl1erib~ adviscd to that 
e~fect. . . 

The files are returned hereyvi th. 

Attachments (2) 
(Insp. and cor. fi18s) 

- 4 -
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