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Copies of recent ovinions on subjects indicated below are funished

From

Charies H. Livengood; JE
(2B)

Charles H. Livengood, Jr.
(¥UR)

Charles H. iivengood, Jr.
(FUR)

Cherles H, Livengood, Jr.
(JHS)

Charles H. Livengood, Jr.

(EGL)

MEMORANDA
To

.A. A, Cohen

herewith for your information and proper notation. in the Index to Legal Field

Subject

Phoenix Machine Company
Cleveland, Ohio
File No. 34-53618
Prepaym»nt Plan-Payment for
days not workszad

26 EC

26 CD 302.22

Frank J. Delany Moorman Manufecturing Company

Llewllyn B. Duke

Qunicy, Illinois
FPile No. 12-5159
Training outside salesmen
not exempt under section
541,5

21 BL 202.5221

Pioneer 0il Company
Clayton, New Mexico
File No. 30-42
Office workers under sec-
tion 541.4

21 BK 102.32

George A. Downing Palmetto Pigeon Plent

Arthur E. Reymen

Sumter, South Carolina
File No. 39-1511
Breeding and slaughtering
pigeons under section
13(a)(6); relationship to
sections 7(c) and 13(a){6) -
21 BG 207.3397
23 CF 202,430 (,

vicLean Products Co. , Inc.
Mamaronack, New York
File No. 31-14816
Processing seaweed not
exempt under section
. 13(a) (5)
21 BG 102.61 (11244)
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Legal Field Letter

‘No,. 80

Date. -

7-17-42

7-17-42

7-18-42

7-20-42

7-20-42

7-24-42

" Charles H.‘Livengood, Jr,

_Charlés H. Livengood, Jr.

MEMORANDA

From Ts

Cherles H. Livpngood Jr.
(BIG)

Kenneth P. Mont-
gomery

Charles H. Livengood, Jr. Dorothy M. Wil-
(RB) linms

Arthur E. Raymen
(RBGL)

Kenneth P. Mont-
(RB) gomery

Charles H. Livengood, Jr.

Dorothy Wil-
(JHS)

liams

Charles H. Livengood, Jr.

Arthur E. Reyman
(EGL)

ii

~Subject

Crooks Terminal Warehouse,lng
Xansas City, Missouri
Section 13(b)(1l) exemption
broaden=d by Transportation
Act of 1940; parsgraph 8(a)
cf Interpretative Bulletin
No. 9 (4th rev,) superseded,
23 CB 203.23
Unloaders not exempt under
section 13(b)(1)
23 CB 204.3

Tayton Company
Hollywood, California
Coverage of sample distribu-
ters.
21 AC 404.1
Packaging samples of cosme~.
tics subject to drug, medi-
cine, and toilet preparatims
industry wage order-
Reﬂulations, Part 600 _
Campbell Soup Company <i
Cinnaminson, New Jersey
Administrative exemption for
employees advising farmers
as to proper planting, grow-

ing and harvesting methods
21 BB 301.33 '

Denver Union Stock Yard Co.
Denver, Colorado
Handling livestock defeatlng
exemption under section
13(b)(2)

23 CC 401

Western Union Telegraph Co.
San Francisco, California
File No. 4-136
Premium pay for Saturdays
and Sundays as credit to
overtime

26 CD 402.527

Ackerly & Sendiford, Inc.
New York, Wew York A e
Bookkeepars of wholesaler gﬂ
fresh fish not exempt unde
gecticn 13(a)(B)
21 BG 102.91
- (11244)



 ‘Legel Field Letter

No. 80

Waseca, Minnesota (SF)

a MEMORATDA i B
- , . ;
* Date AEnil To Subject
7-24-42 Cherles H. leengood Jr. Ernest N. Vobaw Coverage,of”instaliatibn
Ca L e e (FUR): - . and service employées:
¢ 21 AC 408.1
21 AC 408.2
21 AC 408.4.
e 7-30-42 GharlésfH; Livengood;JJr;- Vernon C. Stone- Additional'compensa%ian-foil
s 4s 3 (JHS) - man - special work may include .
‘ : overtime; exception noted .
g to paragraph 70(9) of .Inters
prétative Bulletin No. 4
26 CD 402.521 ;
LETTERS
Dete To Subject
5-2-42 Mr. R. J. McGinty Deductions under Public Contrects and Fair
" Ganeral Shoe Corporation  Labor Standards Acts for 1nsurance and stock
Atlanta, Georgia (JKB) purchases
27 FB 201.23
f(/ 27.CC 102
. W . . .
5-14-42 C. B. Gentry Company" Agricultural exemption under Public Contracts’
. Los Angeles, California Act limited to persons both producers and
) (JKB) : prccessors
5-21-42 Mr. George Terborgh What constitutes "open market purchases! not
“ Machinery and Allied Pro- subgect to Public Contracts Act.
ducts Institute
Washinzton, D, C. (JKB)
6-10-42 Mr, Charles Wesley Dunn Non-licensed pharmacists not exsupt from
American Pharmaceutical salary rpqulrements in section 541, 3(3)
) Manufacturer's Associa- 21 BI 802 31322
tion
New York, New York
% 7 7518;42 Mr. Albert L. Cuff Training periods for air raid wardens, first
Blaw-Know Company aid courses, flood control, aux1113ry police-
Pittsburgh, Pennsylvania men and firemen as hours worked
(FUR) 25 BE 205.512
725 BE 205,5132
A 25 Be 205.52
7-20-42  Frank J. Kiesler, Esquire Egz hatchery enployezs as exempt under sec-

tion 13(a)(10)
21 BD 301,921

(11244)
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. 2 iy CaPY
4..A. Cohen Y
Regional Attorney June 15, 1942
Cleveland, Ohio -
. *

i S01:RB:HE
Charles H. Livengood, Jr. -

Chief, Wace Hour Section i -

Phoenix Machine Company -
Cleveland, Ohio
File Ho. 34-53,618

This is in reply to your memorandum cf Aprll 9, 1942 regardlng the legal-
ity of crediting pay for unworked hclidays, vacations and sick leaves against
subsequently-worked overtime, under the prepayment plan dlscussed in Intervret—

ative Bulletin No. 4.

You state that the subject company has stipulated with its employees that
they will be paid for time off due to holidays, vacations and illness, but that
the amount paid for such-time off will be credited by the company as an advance
which is to be applicable against subsequently-worked overtime. - You further
state that company records bear out this system of ccmputation and refer to re-

lease-RﬂlEZS as supvorting vour comtention that such an arrangement is valid.

The Division has dlscussed this. questlon in paragraphs 38, 62 and 65 of
Internretative Bulletin Ho. 4. Paragraph.BB although it reﬁers gpecifically
to the time off plan, also applies to the prepayment plan. Your attention is
directed to the last two sentences in that paragraph 38, in which it is stated

“that:

* * % if the employee's salary is not normally decreased when he is off
on a holiday, vacation, sick leave, or other miscellaneous periods of
leave during one week, such time off may not be used to balance over-
time worked another week within the pay period. In other words, the
hours which the employer lays off the employee in one week of the pay
pAflod to_balance overtime worked in another week of the same pay
period must be hours off for which the employee is not entitled to

nor customarllz receives compensation. '/Underscoring supplied. /

Similar lang guage is found in paragraph 62 in the dlscu551on of the prepayment

. plan.

On the basis of that language we have held that payments for time coff due
to holidays; vacations or sick leave nay be credited by an employer under an
overtime prepayment plan against overtime pay due for subsequently-worked over-
time if, aad only if, the employer exprc ssly and clearly makes his employees
understand that: ' :

(1) They are not, or are no longer entltled to vacations, holidays or
sick leave with pay:

(2) The amount advanced for unworked vacations, holidays or sick leave
is a loan or advance against future overtime pay that may become due them; and

(3) The amount advanced, if not offset by future cvertime compensation
due them, will -have to be repaid in cash.

Whether or not the subject company's stipulation with its employees meets
thesé tests (see paragraph 58 of Interpretative Bulletin Yo. 4), and whether or
not the actual facts suppert its expressed provisions, are factual questions
that, in our opinicn’ can best be answered by the regional office. o

-1 - (11244)°
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"COoOPY

21 BY 102.32

Regional Attorney ' July 10, 1942

i Any work which they do in connection. with the purchase and

- other hand, wcrk related to inventories in the several exempt sta-

Llewellyn B. Duke

Dallas, Texas ' " SOL:FUR:SMT ©

Charles H. Livengood, Jr.
Chief, Wage-Hour Section

Request for opinion
Pioneer 01l Company
Clayton, New Mexico
File No. 30-42

This will reply to your memorandum of June 15, 1942
inguiring as to the applicability of the local retalllng cap—
acity exemption to two office employees of .the subject company.
It appears that the company receives gasoline from Texas and
0il and grease from Okldhoma and sells these products through
New- Mex1co filling stations, all of which are exempt under sec-
tion 13(a)(2). You state that the employees in the. central of-
fice "take care of the paper work for the purchase of the goods
sold and also all paper work in connection with the operation
of the stations." '

: It is possible, but unlikelw, that the central office
employees to whom you refer are exempt under section 541.4.

transportation of zoods to the retail establishments, or in con- &
nection with nonretail distribution from the retall establish-
ments, or in connection with the firm's general business obera~
tions, including all bookkeeping activities not related to

specific retail sales, would be considered nonexempt work. How-
ever, bookkeeping activities with respect to particular retail

sales would be considered exempt work.

For example, the entry of. a retail sale, the billing
of a customer, etc., would be considered exempt work. On the

tions or weork related to profit and loss statements of the several
stations would not be considered work of an exempt type.

(11244)




Memorandum to George A. Downing _ ' Page 3 

“In other cases, hcwever, we have laid dewn some tests which we be-
lieve are helpful in making a determination as to whetlier operations
come within this part of section 13(a)(6). In deciding whether sec—
tion 13(a){6) will apply, we believe you should consider the follow- .
ing factorsi the number of employees employed in the operations of
breeding, feeding, and general care of the pigeons as centrasted w1th,
the number working in the slaughtering, packing and shipping of -the.
pigeons; the number of man-Hours worked in the first type of opera-
tions as compared with the number wcrked in the slaughtering, packing
and shipping operations; the amount of the pay roll of employees en-
gaged in one activity, as compared with the amount of the pay roll in
the other activity; and the extent, if any, to which employees are
exchanged between the two. different types of work; the investment

that the employer has in equipment used in the breeding, feeding and
general care of the pigeons as. compared with its investment in equip-
ment emplcyed in the slaughterlng, shipping and related activities;
and, finally, whether or not 1t has a sales organlzatlon.

. It is believed that you w111 apprec1ate the reasons for
laying dewn these tests. As to the final crlterlon, it seems ta us
that where a concern has its. cwn sales organization this is one 1n—
dication that the processing operations are part of a separate bus
ness and are not merely incidental to or in conjunctlon with the
farming operations.

If you determine that section 13(a)(6) is applicable to the
slaughtering, packing and shipping operations of subject, it would
seem clear that sections 10(c), (d), and (e) of the bulletin weuld be

apnlicable to the extent that subject engages in the operations de-

scribed in these sections. If such is the case, these secticns would
not be limited to live pigeons, but would equally apply to dressed
pigeons.. 4

If, however, you should determine that the slaughtering,
packing and shipping are no¥ incidental to or in conjuction with the
farming sperations of subject, then we believe that your memorandum
reaches the cecrrect result as to the application of the section
13(a)(6) exemption, However, we believe that the-subsections of
paragraph 10 of bulletin Ho. 14 to which you refer are not necessarily
limited to live poultry.

(11244)




| | : 23 CB 203.1
CIPY T _ _ 3 23 CB 203,23
Kenneth P Mentgomery—— ' - ' — July 17, 1942
Regional Attorney : ~ .

Kansas City, Missourl :
T SOL:EJG:HH

Charles H., Livengoed, Jr,
Chief, Wage-Hour Section

Crooks Terminal Warehouses, Inc,
Kansas City, Missouri

~KCL:TOM: LG,  KCL:TOM:LEG

i

This will reply to Mr, McChesney's memorandum of April 30,
1942, with which he attached & copy of a letter received from the
attorney of-the:subjeect firm, Mr., J, Francis 0'Sullivan, and his
memorandum of May 25 with resnect to the matter, Certain questions
were raised by Mr, 0'Sullivan with respect to the applicability of
the section 13(B)(1} exemption to employees of the subject company.
Discussion will be treated in the same order as that adopted by Mr.
0'Sullivan., Ve regret that the difficult guestions involved, and a
recent amendment to section 202(c¢) of tire Transportatior Act of
1940, Public No, 558, 77th Cong., c. 313, approved May 16, 1942,
delayed this reply.

(1) It avpears that certain drivers, drivers' helpers,
loaders and unloaders (50 percent to 60 percent of ‘the employees in
the subject company's transfer department) perform work exclusively
in comnection with the transfer of freight in the Kansas City rail-
way terminal from one railroad to another, They are engaged in per-
forming “comnecting line hauling for seven railroads." Such em-
ployees (except unloaders) are exempt under section 13(b)(1) of the
Act by virtue of the above-noted amendment to the Transportation
Act of 1940, which rendered inoperative the doctrine of the Scott
Brothers, Inc, decision (see paragraph 8(a) of Interpretative Bul-
letin No. 9). Employees engaged in unloading activities are exempt
under section 13(b)(1) only if they are "loaders" and unloading is
Just part of their loading activities, This applies also with
respect to question (2) below, P :

(2) From 22 percent to 25 percent of the employees
(drivers, helpers, loaders, unloaders and dockmen) of the transfer
department apparently perform activities exclusively in connection
with the pick-up and delivery of freight for Acme Fast Freight Forward-
ing Company, Mr, O'Sullivan referred tc paragraph 8(b) of Interpreta-
tive Bulletin No., 9 as a basis for his belief that these employees are
exempt from the overtime provisions under section 13(b)(1). While

=¥ . (11244)




AR MATL

Dorothy. 1, Hilliams . , M. 7 T L M - L
Fegional Attorney '
San Francisco, California.

Charles- H, Livengood, Jr,
Chief, Wage-Hour Section

Tayton Company
Hollywood, California
LE: K¥R s HiP

In your memorandum of May 16, 1942 you asked for an opinion
on the status under the Act of cosmetics sample girls employed by the
subject company to distribute to. the general public free samples.of
goods wirich it sells to retail stores .in the locality.

From the facts submitted in your memorandum and »resented
in the letter addressed to your office by tiie subject's attorney, it
appears that the subject company 1s engaged in the wholesale distri--
bution and sale .of certain cosmetics, . To help its eustomers retail
those cosmetics and thus aid its own salés, the subject company from
time to time employs girls to distribute free samples of face powder
to the general public in the inmediate vicinity of the retail stores
handling its products. These samples are specially packaged for
such advertising purpose by the subject company, apparently at‘its
place of business-in lLiollywood, California, from bulk products pui-
chased by it from the mhnufacturer, The samples are shipped only
when the supervisor decides to organize a particular campaign and
immediately before the girls are employed.

On the basis of these facts, we are of the opinion that
.the pow’er sample distributara located outside of  California are
engaged in interstate commerce vithin the coverage of the Act, since
tiey constitute an integral and essential part of the company's
method of interstate distribution of cosmetics, Such activities are
.obviously of commercial value to the subject company and its retail-
ers, being designed to increase both the wholesale and retsil sales.
The sample distributors are covered for the same reason that in-
ventory takers working in retail branches of a chain store are
covered or that demonstrators of a manufacturer's products in a
retail store are covered--the purpose and effect of their work -is
to facilitate the flow of tieir employer's goods across State lines.

A second basis for holding these sample distributors to be
covered by the Act lies in their distribution of goods received di~
rectly from without the State, The fact that the somples are first




Arthur E. Reyman

/ Regional Attorney o July 13, 1942
.  Newark, New Jersey o
. SOL:EGL; RBW
Charles H, Livengood, Jr. ' - ' S
ﬁChlG’&, Wo\,su Huua. S\su tton . -

Campbell Soup Company
Cinnaminson, New Jersey

SOL:JBE:MSL

T

In your memorandum of June 12, 1942, you refer to our memorandum of

March 27, 1942, which deals with the application of the sections 7(c), 7(b)(3)
and 13(a)(6) exemptions to certain employees of the subject company, and you
inquire whether the emplnyees discussed in part 4 of our memorandum come within
the scope of the sectinn 13(a)(1l) exemption,. You state that many of these em-
ployees receive at least $2C0.C0 a month, and that from an examination o0f the

. work they perform and their "educational background," it may be that they should
be regarded as empleyed in an admlnlstratlve or prof6531onal capa01ty

It avpears from your memarandum of June 5, 1942, that from approximatel
December 1 to February 15 or March 1 of each year the employees in question work
at the firm's experimental farm, assisting in the testing of soil and also taking
special courses two hours a day for four to six weeks. From about March 1 to ‘the
end of May, each of these employees is assigned a certain territory in which he
negotiates acreage contracts with farmers to supply the subject company with var—-
ious kinds of vegetables for use in its canning operations. After this work has

i been completed, some of the employees go south to purchase vegetable plants;

others work on the farm distributing plants to those farmers with whom the compan,
has acreage contracts, and the rest assist in soil testing. During the planting
soason, thesec employees advise the farmers with whom the campany has acreage con-
tracts in regard to the proper methods of planting their crops. During the grow-
ing season, they continue to visit the farms to determine whether the farmers are
complying with their acreage contracts and to furnish advice concerning the prope.
care of the crops. During the harvesting season, the employees inform the farmenr
when they should pick their vegetables, aid them in securing labor for the harves:
and keep the canneries informed as to the probably quantltles of vegetables which
from time ‘to tlme will ‘be sent from the.farms,

_ From the facts presented in your memoranda, it appears that, with the:
exception of .those periods during which the employeces in quéstion test soil and
attend school, their work involves the exercise of discretion and independent
Judgment and directly relates to general business operations, within the meaning
of section 541.2(B)(3) of the regulations and page 28 of the presiding officerts’
report. Accordingly, during periods of the year when the employees engaged in
such work and receive at least $200.0C a month, we believe that they are exempt
under section 13(a)(1) as being employed in a bona fide administrative capacity.

Your memeranda do not contain sufficient information concerning the
"educational backgrrund” of these employees to enable us to determine whether; the
are employed in a "bona fide * * * professional * * * capacity" during periods in
which they engage in making soil tests and in attendlng school., The making of
~+  s0il tests would not seem to be werk of an administrative nature, but employees
engaged in such work may possibly be exempt as professionals.

TN
.
'
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