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A •. A. ' Q~hen 
Regional Attorney 
Cleveland, Ohio ' 

Charles H. Livengood, Jr. 
Chief, l.;lage Hou 

Phoanix Machine Company 
Cleve).e.Ild, Ohio 
File i:To. 34:-53,618 

~ , 

COP Y. 

June 15, 1942 

SOl:lli3:HH 

This is in reply to your memorandum of A~ril 9, lq4~ regarding the legal­
ity of crediting ~ay for unworked holid.ays, vacations and. sick leaves against 
;;ubseq,uently-worked overtime, under the prepayment plan d.iscussed i ,n Interpret­
ative Bulletin lifo. 4. 

You state that the subject company has stipulated with its er:lployees that 
they will be paid for time .offdue to holidays " vac,,!.tions and illness, but that 
the amount paid for such·time off 10lill be credited by the company a,s an advance 
which is to be applicable againstl3ubs8q,uently-'.rorked overtime. You further 
state that company records bear out this system of computation and refer to re~ 
lease R-1625 as sup'Oortingyour cOlJ,tention' that such an arrangement is valid. 

The Division hasdiscuss~d ,this q,uestion in paragra.phs 38, . 62 and 65 of 
Int-ernretative Bulletin Ho. 4. Paragraph 38,a,ltl:,lough it re:(e,rs specifically 
to the time off plan, also ap'plies to the prepayment plan. Your 'attent ion is 
directed to the last two sentences in that para,graph38, in which it is stated 
that: 

>I< * * if the erriployee I s salary is n0t normally decreased ' .... hen he is off 
on aholida,y, vacation, sick leave, or 'other miscellaneous periods of 
leave d·;).ring one week, suoht ime off may not be used to balance over­
time ~orked another week within the pay period. In other words, the 
hours which ' the employer lays off' the employee .in one week of the pay 
period, to balance overt ime worked in another week of the same pay 
period ' must be hours off for which the employee is not entitled to 
nor customarily receives corrrbensation. LUnderscoring supplied.J 

Similar lan~uage is found in paragraph 62 in the discussion of the prepayment 
plan. 

On the basis of thatlan~l1age we have held that payments for time off due 
to holidays; vacatior!s or Elick leave may be credited. by an employer under an 
overt ime prepayment plan against overt ime pay due for subseq,uentl,Y'-worked over­
time if, and only if, the employer expressly and clearly ,makes his employees 
understand that,: 

(1·) They are not, or are no longer entitled to vacations, holidays or 
sick leave with pay; 

(.2) The amount advanced for um-JOrked vacat ions, holidays or sick leave 
is a loan or advance against future o~ertime pay that may become due them; .and 

(0) The amount advanced, if not offset 'by future overtime compensation 
due them, will ·have to be repRid in cash. 

Whether or not the subject company's st ipulation with it s employees meets 
", ~\ these tests (see paragraph 58 of Interpretative Bulletin No.4), and whether or 

not the actual facts support its expressed provisions I are factual Questions 
that, in our opinion', can best be ans10lered by the regional office. 

- 1 - (11244) , 
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Lle\'Jellyn B. Duke 
,Regional Attorney 
Dallas, Texas 

Charles H. Livengood, Jr. 
Chief, ~va6e-Hour Section 

Req~est for opinion 
Pioneer Oil Company 
Clayton, New Mexico 
File 1\1'0. 30-42 

COP Y 

:31 BK 102.32 . 

Jul~ 10, 1942 

SOL:FUR: SMT 

This will reply t.o your memorap.dum of June 15, 1942, 
inq.l11rlng as to the applica'bility of the local retailing cap­
acity exemption to two office employees of the su'bject company. 
It appears that the company recei'les gasQ.line from Texas an(! 
oil and,g~ease from Okl~homa arid sells these products through 
He,,,,, Mexico filling stat ions, all of ,.rhich are exempt under sec­
t ion 13(a)(2). You state that the employees in the central of­
f ice II'take care of the paper ,"ork for the 'Purchase of the goods 
sold and also all paper work in connection with the oppration 
of the stations. II 

It is possiDle, 'but UIrlikel:r, that the central office 
employees to ''''hom you refer are exempt under section 541.4. 
Any work which they do in connection with the purch~se and 
transportation of goods to the retail establishments, or in con­
nect ion wi th nonretail distriDut ion from the retail establish­
ment s, or in cODllect ion '.·ri th the firm's general bus ine ss opera­
tions, including all 'bookkeeping activities not related to 
specific retail sales, would oe considered nonexempt .. rork. How­
ever, 'bookkeeping activities with respect to particular retail 
sales would 'be considered exempt '",ork. 

For example, the entry of. a retail sale, t'cle 'billing 
of a customer, etc., l.rould 'be considered exempt work. On the 
other hand, work related to inventories in the several exer~t sta­
tions or work related to profit and loss statements of the several 
stat ions \\'ould not 'be considered work of an exempt type. 

(11244) 
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1.fenorand-um to George A. Downing Page 2 

er cases, cwever, 1"8 have laid dcwn some tests which we be­
lieve are helpful ' in mAking a deterI!lination as to whether operations 
come within this part of section 1;1(a)(.6). In dBcid-ingwhether se.c­
tion 13(a){6) will apply, we believe you should consider the, follow­
ing factors: the number of employees employed in the operations' of ' 
breeding, feeding , and general care of the pigeons f\. S contrasted ,'lith 
the number working in the 'slaughtering', packing El.nd shipping of the 
pigeons; 'the number of man-hourG ",'orked in the first type of opera~ 
.t ions as compa.red wi th the nunber wcrked in the slaughtering, packing 
and shipping ')perations; the amotmt of the pay roll of employees en­
gaged in one activity, as compared "rith the amount of the pay roll in 
the other activity; and the extent, if any, to which eIIiployees are 
exchanged between the two different ,types of. work~ the investment 
that the employer has in eQ.uipment used, in the breeding, feeding and 
general care of the pigeons as. :compared with its invest~ent in equip­
inent employed in the slaughtering', sj:lipping and related activit les; 
and, finally, 1rJhether or not it 'has {3. sales organization. 

, ' 

It is b\31ieved that you will appreciate the reasons. for 
laying down these . tests. As to the final criterion I it seems to us 
that 'ifhere a concern has it G. own sales organizat ion this is onl'l in­
dication that the processing operations are part of a separate busi­
nes sand El,re not merely inc idental to or in conjunct ion 1Nith the 
farming operations. 

If you determine that sect ion 13(a)( 6) is applicable to the 
slaughtering, ' pack'tng and shipping operations of subject, it wouid 
seem clear that sections 10(e), (d), an.d (e) of the ,bulletin ".rould be 
ap;)li~able to the extent that suoject engages in the operations de­
scribed in these sections. If such is th~ case. these sections would 
not be limited to live pigeol1$,' but ""ould eq,ually apply to. dressed 
pigeons. , 

If, ho'",ever, you should determine that the slaughtering. 
p~cking and shipping are no~ incidental to or in conjucticn 1ifith the 
farming operations of subject, then we believe that your memorandum 
reaches the correct result as to the application of the section 
13(a)(6) exemption. H01.;ever, we believe that the, subsections of 
paragraph 10 of bulletin i:J("). 14 to which' you refer are not neces ,;arily 
limited to live poultry. 

(1l244) 
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23 GB 203.1 
23 GB 203.23 

, 'b 

Regional Attorney 
Kansas City, Missouri' 

Charles H. Livengood, Jr. 
Chief, ::;rage-HOllr Section 

Crooks Terminal Warehouses, Inc. 
Kansas City, Missouri 
KCL: TOM: LG, KCL: TOM: LEG 

SOL:EJG:HH 

This will reply to Mr. ,McChesney's memorandum of April ;30, 
1942, with which he attached a copy of a letter received from the ' 
attorney of~the ~subjeet firm,r:r. J. Francis ' O'Sullivan, and his 
memorandum of May 25 vvith res;)ect tQ the matter. Certain questions 
were raised by Mr. O'SuUivan with respect to the applicability of 
the section 13(b)(l} exemption to employees of the subject company. 
Discussion nill be treated in the saine order as that adopted by Mr. 
O'Sullivan. VTe regret that the difficult questions involved, and a 
recent amendment t() section 202(c) of the Tr8.nsport<::ltiO!" Act of 
1940, Public No. 558, 77th Cont;., c, 313, approved II!lay 16,1942, 
delayed this reply. 

(l) It appears that certain drivers, drivers' helpers, 
loaders and unloaclers (50 percent to 60 percent of ,the employees in 
the subject company's transfer department) perform work exclusively 
in connection V'rith the transfer of freight in the Kansas City rail­
way terminal from one railroad to another, They are engaged in per­
for11ling II connecting line hauling for seven railroads. 11 Such em­
ployees (except unloaders) are exempt under section 13(b)(1) of the 
Act by virtue of the above-noted amendment to the Transportation 
Act of 1940, vlhich rendered inoperative the doctrine of the Scott 
Brothers,Inc. decisi?n (see paragraph 8(a) of Interpretative Bul­
letinNo.9). Employees engaged in unloadin; activities are exempt 
under section 13(b)(l) only if they are "loaders fT and'unloading is 
just ;.:art of their loading activities. This applies also Hith 
respect to question (2) beloH. 

(2) From 22 percent to 25 percent of the employees 
(drivers, hplpers, loaders, ur:loaders and oockmen) of the transfer 
department apparently perform acti'lities exclusively in connection 
with the pick-up and delivery of freiGht for Acme Fast Freight Forward­
i~g Company. Mr. O'Sullivan referred to paragraph 8(b) of Interpreta­
tive Bulletin No. 9 as a basis for his belief that these employees are 
exempt from the overtime provisions under section 13(b)(l). While 

- 7 ~ (11244) 
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R,ei5;i.Dnai Attorney 
San Francisco, California 

Charles· H. !Jivengood, Jr. 
Chief, WaGe-Hour Section 

Tayton Company 
Hollywood, California 
ill : 1QJlR : I n ·,jp 

SOL:RB:HH 

In your Tilemorandum of M&y 16, ]"942 you <;l.sked for an oplnlop 
on the status under the Act of cosmetics sample girls employed by the 
subject CO!llpany to distribute to the general public free samples , of 
goods 1kich it sells to retail stores in the locaJi ty • 

From the facts submitted in your ,memorandum and ;1resented 
in the letter addressed to your office bytLe s'\lbject1s attorney, it 
appears that the subject company is enga,ged in the wholesale distri- ' 
but i on and sale .. of certain cosmetics. To help its customers retail 
those cosmetic9 and thus aid its own sales, the subject cOIDl)any from 
time to time employs J irls to distribute free samples of face powder 
to the general public in the immediate vicinity of the retail stores 
handling its products. These samples are specially packaged for 
such acvertising purpose by the subj8ct company, apparently at <its 
pla.ce of business ', in l:ollywood, Ca.lifornia, from bulk products pLU'­
chased by it from the manufacturer. The sample s eIe shipped only 
uhen the supervisor decides . to organize a particular campaign and 
immediate ly before the girls are employed. 

On the basis of those facts, we are of the oplnlon that 
. the pow('er sample distributcrs located outside of ' California are 
engaged in interstate commerce ,:i thin the coverage of the Act, since 
tj.1ey constitute an integral and essential part of the company I s 
method of interstate distribution of cosmetics. Such activities are 

, obviously of commercial value to the subject company and its retail­
ers, being designed t o increase both the whole sale and reta.il sales. 
The samplo distributors are covered for the s ame reason that in­
ventory takers working in retail branches of a chain store arc 
covered or that demonstrators of a r:lanufacturer I s products in a 
retail store are covered--the pm'pose ' and effect of their Fork is 
to facili tf:l.te the flow of t heir employer I s goods ac y'oss Staie lines. 

A second basis for holding these s ample distributors to be 
covered by the Act lies. in their distribution of goods received di­
rectly from Hi thout the State. The fact that the s~,rnples are first 

- 9 - (11244) 



,i 

c 

,,....-\ 

(--l<~'! 

Arthur E. Reyman 
Regiona! Attorney 
Newark, New Jersey 

Charles H. Livengood, Jr. 

Campbell Soup Company 
Cinnaminson, New Jersey 
90L :JBE: i'iSL 

July 1,3, 1942 

SOL:EGL:RBW 
I . 

In your memorandum of June 12, 1942, you refer to our memorandum of 
March 27, 1942, which deals with the application cf the sections 7(c), 7'(b) (3) 
and 13(a) (6) exemp_tions to certain employees of the subject cOl!lpany, and y{)U 
inquire whether the emplrlyees discussed in part 4 of our memorandum come within 
the scope of thesectinn 13(a)(1) exemption. You state that many of these em­
ployees receive at least $200.00 a month, and that from an examination bf the 

,work they perform and their l1educational background, II it may be that they should 
be regarded as empll'yed in an administrative or professional capacity; 

It a-opears from your mel1lt)randUl1l of June 5, 1942, that from approximate~ 
December 1 to February 15 or March 1 of each year the employees in question work 
at the firm I s experimental farm,' assisting in the testing of soil and aiSo-tci.king 
special courses two hours a day for four to six weeks. From about March 1 to -the 
end of Ma~-, each of these employees is assigned a certain terri tory in which he 
negotiates acreage- contracts wi th farmers to supply the subject company with var-, 
ious kinds of vegetables for use in its canning operations. ,After this' work has 
been completed, some of the employees go south to purchase vegetable plants; 
others work on the farm distributing plants to those f2.rmers with whom the compan; 
has acreage contracts, and the rest assi3t in soil testing. During the planting 
season, these employees advise the farmers with whom the cAmpany has'acreage con­
tracts in te-gard to the proper methods of planting their crops. During the grow­
ing season, they continue to visit the farms to determine whether the farmers are 
complying with their acreage contracts and to furnish advice concerning the propEL 
care of the crops. During the harvesting season, the employees inform the farmer. 
when they should pick their vegetables, aid them in securing labor for the harves1 
and keep the canneries informed as to the probably Quantities of vegetables which 
from time to time will,be sent from the~farms. 

From the facts presented in your memoranda,. it appears that, with the 
exception of ,those periods during which the employoes in question test soil and 
attend school, their work involves the exercise of discretion and independent 
jud.gment and directty relates to general business operations, within the meaning 
of section 541.2(B)(3) of the regulation3 and page 28 of the presiding officer~s 
report. Accordingly, during periods of the year when the employees engaged in 
SUch "'ork and receive at least $200.00 a month, we believe that they are exempt 
under .section 13(a)(1) as being employed in a bona fide administrative capacity. 

Your memrranda do not contain sufficient information concerning the 
lIeducational backgrF}und" of these employees to enable us to determine ",hether; thq: 
are emplored in a IIbona fide * * * professional * * * capacityt! during periods in 
which they engage in making soil tests Rnd in attending school. The making'of 
soil tests would not s~em to be work of an administrative nature, but employees 
engaged in such work may possibly be exempt as professionals. 

- 11 - (11244) 
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