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UNITED STATES DEPAITMINT OF LABOR

Office of the Solicitor
Septerber 9, 1942
Lesal Field Letter
ng. il

Attacled Opinions

Copiesg of recent opinions on subjscts indicated below are furnishad

herawith Tor your information and proper notation in the Index to Legal Field Letters.

MEORANDA

Nate From ' To

%-11-42 Charles H., Iivengocd, Jr. Doroithy M, ¥illizms
(EGL)

16=4%5  Cherles E, Livenzesd, Jr, Arthur £, Reymon
L (FUR)

5=6~42  Chexrles H, Livengood, Jr. Dr. Jomes G, Johnson
(RB) ‘

5-20-4% Cherles H, Livengood, Jr, Dr. Jumes G, Johnson

(Fe.)

Subject

Western Condensing Compeny
3an Franciseco, Jalifernia
Pi113monk, Orecon
depufacture of dried whey
l oL &Gl

2% CF 8C7,22%

Merrit, Chapmon & S3cott Co,
Camden, New Jersey
File No. 29=2C7L8
Sripbuilding ways

21 AC 406,211
"Ultimate consumer" test
Sale to congumer pricr to
movement in ccamerce as af-
fecting coverage of produc-
tion activities

21 AC 201-A

Gar Yood Industries, Inc,
Philadelphis, Pv~nNVlvan1a
File Yo, 37-52,910
Air condltlonlng equipnent
2L BT 4035,24%
Private homes
21 BT 403,2431
Installaticn and servicing
o' air COHOlt“OHinT equip~
rer
" 21 BT 40344422

2 abrice Creamery

U illac, Michign

¥ile No, 21-50,976
Rmcpivjng station

%5 OF 302421
Employees not performing
exempt operaticns
21 BD 501
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Laogal Ficld Lotter
No 73 : , , b i

M FOReNDIL

Dt S From To Subjicct Y

-Lo=4%  Cherles ITe Livengoed, Jre. Arthur E. Ruoyman L, Do Maas & Co., Ince
{T753) B, Rupaport
' ‘Hertford, Connscticut
Toets for dctormining
(Jarchousing on.sraticns)
21 BC 207,312
20 CE 208, 0’1~
21 BC 207,
Providing cro dlt SN0 MUNAgGe
cnt sorvice
21 BC 207,.,3399

o

6~1~42  TWarncr W. Gordner Moerle Do Vinecont  The Moryland Worksliop for
(£B) the Blind
501 North Fulton .Avenues
Roltinore, Marvyland
Mary Lund Workshon for Blind
21 4B ]Om.“43

6-2-4Z  Charles H, Livengood, Jr. Frank J. Delony Boriem Brose
RE) 910 wW.st Fulton Strect (
Chicigo, Illinois .
Production of parts uccd by
indconendont manufacturer
within the State in produc-
ing goods for comncrse
21 AC 205,21
21 .0 204

SEHETA Chrrles M. Livengood, Jr, William S. Tyson Coblce Diziry FProducts, Inc, i
(EGL) Wilkesboro, North Carolina {
Mapufneture of dricd milk ..
253 CF £01l.2222
23 CF 202,32
State of Morth Carcli
within gunorul viecin
21 BD 202,14
21 BD U0l,91

ina 08
ity

6 ~B=40 Charles B, Livengeod, Jr. L. Metealfe Walling Wichits Monufacturing Jow-
(or) elry
Tichita, Kansns
Filc No., 15-980
Repadr of jewelry ord .ioatches

81 DT 400.84022 4

toamodinte csteblishment | y%
¥ done ¢t ¢ discour . '}

of crystals for

. _ (11149)



Legal Ficld Letter

iii

"o, 78
MEMORANDA
Date Erom To
6=5«42  Charles H, Livengood, Jr. Dr, Jomes G. Johnson
(RB)
6~-12-42 Milton C. Denbo Roy C. Frank
(EE)
7-22-42 Warner W, Gardnoer Arthur B, Royman
(¥K)
8=-21=42 Charles H. Livengood, Jr. Goeorge VW, Kretzinger
(FUR)
LETTERS
"ete To
o=6=42 M1, By Hewitt
The Acme Wire Co,
Now Heven, Connceticut (FUR)

Stbject

Railway Express Compony

Jasper, Alabama
Eufaoula, Alabama
Commission bacis
Salary basis
21 AB 402,25
When draftcd by person in
control (noticecs)
21 AB 402,22
Understanding of partiaes
21 AB 302
Right to control discharg
ol subordinates and to
dircet method of perform-
uncy of work
21 AB 306

Mid-Contincnt PipeLine Co,
Tulsz, Shidler, Fhatoah,
Drumripght, Seminole,
Hominy, Okluhoma
Gaugers for oil companies
21 BB 302.2
21l BB 302,3

New naven Clock Company
New Havon, Connecticut
Meaning of "workroom"
Clock munufacturing firm
using radium bearing
natorial

33 Ba 301

Powsr companics
Porto Rican Water Rcsource
Authority

21 AB 102,2421
Ilectric power uscd occam
sionally to light tobacco
stripping plants; to light
interstate highways

£l AC 205,23

Subject

Practiec blackouts
20 BE 205,58
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Legal Field Letter

o, 78

4m2H=d?

' 5-6~42

O=11-42

5=20~42

5=29=42

To

iIre D, E. Merrick -

american Dehydrators Association
Tecledo, Ohie (EGL)

Miss Mary L. Dyckman
596 BLerkely Avenue
Orange, New Jersey (T%R)

Mr, Marc R, Nielsen

Tnited Rubber Workers of america
$.I1.0e Local No. 100

1852 East Firestone Boulevard
Los Angeles, Californin (JEB)
Lieatenant F., J. Crilley
Contract Examining Branch
Plenning and Coatract Section
Office of Quartermaster Genarsl
Washington, D. C. = (JKB)

r, Be L. Hilburn

Kcystone 3chools, Inc,
Badford Springs Hotel
Bedford, Ponnsylvania (JKB)

Mr, Marc R, Nielsecn

United Rubber Vorkers of America
Cel.0e Local No, 100

1882 Fast Pirustone Boulevard
Los Angeles, California (JKB)

fonorable Sam Rayburn

The Spenker's Roons

House of Reproesentativos
Washington, D. C, (IGL)

Mr, . Te Boles
Oberman and Compan

Jefferson City, Missouri (RB)

Sub ject

Breduction of Alfslfn meal
23 CE 205,2
21 BC 08,31
21 BC 207.21

Walsh~Heoley Act
Whether home workers may be used in
fulfilling contracts

Walsh~Healey Act _
Cvertime provisions as spplied to hours
in excestc of eight worked in o twenty-
four hour period '

Walsh=Henley Act .
Whether dyeing of CGovernment property
{mosguito bars) is subject to the Act;
whether feet that activitics outside
the purview of the Act are performed in
some establishment will cxclude other=
wise covered activities

Broadcasting or communication

£1 £C 402,1
hether applicable to contracts for
professioral services

Welsh-Healey Act

Wal sh=Healey Act

Computation .of overtime pay for piece
workers—-—whether computation may be on
daily or weekly basis

Grinding of cottonsecd cake into meal
23 CF 201,.,4
Whether applicable to employees not per-
forming an exempt operation, when excomp!
opurations wre being performed at the
samce time in the establishment
23 CF 403,11
43 CF 202 .42

As indicating time worked
25 AD 202
General statemsnt

DR TT ¢
(18 J'_JE‘: 202.1
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Legal Ficld Letter

o, 78

G=13m=l2

6=15-42

6-24-42

B=29=42

B=30=42

B6=30-42

T=14-42

LETTIRS

—— .

To

r, D, H, Schultz
Licds and INorthrup Co,
4501 Stenton Avenue

Philad=lphia, Pennsylvania (JKB)

Mr, J. J. 3cott
Whitticr Mills Company
Chattahoochse, Georgia (EB)

Jacob Fischler, Esquire
420 Boulcvard of Allies
Pittsburgh, Pennsylvania (JKB)

Honarable August H, Androsen
House of Repriscntatives
Washington, D. C. (EB)

Honorable David J. Ward
Housc of Reproscntotives
Washington, D. Co  (EB)

MI‘. Tc ‘.’“‘.Tc Ki@f")r
Lima Cord Solc & He&l Co,
Lima, Ohio (7EB)

Bugene Cotton, Fsguire
Congross of Industrizl Oreg.
1106 Connecticut Avenue, N, Wa
Washington, D. C.  (JEB)

Panl S, Marrin, Esguire
Thelen & Marrin
One Eleven Sutter Strect

San Francisce, California (CaC)

Subject

Walah-Fealey Act

Application to persons exempt under
section 13(a) (1) of the Tair Labor
Standards Act.

Application to tool designers and
draftsmen

Savings fund directors token from
employers and employees
27 FB 202

Wal sh=Healcy Act

Application to sccondary contractors,
whother they are "substitute manufac—
turers™ or "subcontractors™, dollar
amount of work performed by sccondary
contractor as »ffeeting coverage under
the fcte.

Intraestats distribution of clectricity
reccived from outside tho State
21 AC 404,1

Connocries
32 CB

Employment of minors in cannery
Wolsh-Hualzy Act

Walsh=Healcy Act

Jnclusion of bonus bascd on profits,
ocgrsed to in advanee, in basic hourly
r=to of nny, for computation of over-
tim. due under the Acte Whether bonus
inciuvdes overtime compensation

"aleh-Hooley net

Anplicotion of Act to employues of manvu
Tacturcr who e¢ngages in production of
materials or supplics used in productic
of product manufacturcd under Govermmer
contract, Whothor Act applies to zmplc
ce spending crtire tims in work on
products sold commerically,

Copcland Act

Whether borrowinsg of funds from Recon-
structicon Finaned Corp. for construc-—

tion of manufacturing plant is suffi-

cient to subjuct borrower to, the Act
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Legal Field Letter

No. 78

Date

7=29-18

7~30=42

7=31-42

8=5=4-2

LSTTERS

Io

Tioutenant Colonel C, D Barker
Chicf, Labor Rclations Braneh-
Construction Division

War Department

Washinegton, D. C. (HK)

Mre T, As Bedford, Jr.

Acting Administrative Assistant
Richmond Suipbuilding Corporation
Post Offlcc Box 1072

Rieclmond, California (CAC)

Paul M. Gerwitz, Jr., Bsquire
519-523 International Office Bldg.
722 Chestnut Strect

5t, Louis, Missouri (JEB)
Mr, Alex Hines

Vioha Star Routoe

Liwiston, Idaho (RBB)

Subjeet

Doviz=Bacon Act ’

Meoning of Ysubecontractor™ and "material-
man® discussecd

Whether & truck driver is a ™mechanic
or laborer™ undcr the Act

Whether o truck driver is employed
"Girectly at the site™ of 2 publie
work -

Copeland Act

What constitutes a "public work®

Whother truck drivers arc engaged in the
"construction, prosceution or comple=-
tion™ of =n public work,

Copeland Act

Whether lcssors of machinery who furnist
to the loegsce persons to operatc the
machinery must submlt affidavits and
payrotls 8 requircd by regulations
thereunder

Walsh=Hoaley Act :

Whether applicable to contractor having -
two contracts, ncither of which
~mounts to $10,000, but both of which
squal that amount, '

Whet are "perishavles” within scetion €
of the Att--sclt bellies, hams,
sousages, ctc.

Legging
32 BA 202.2

"I loco parentis® discussed
32 BA 202,11
A2 AL
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copvy
Miss Dorothy M. Williams
Regional Attorney March 11, 1942
San Francisco, California i
o SOL: {EGLY
Charles H. Livengood, Jr.
Chief, Wage-Hour Section ~ —~ .~ - ,

Western Condensing Company
Tillamook, Oregon
San Prancisco, California

In your memorandum of February 1ll, 1942, you inquire about the
applicability of the sections 7(c) and 13{a)(10) exemptions to employees
to the Tillamook plant of the subhject company, where it engages in the
manufacture of dried whey.

You state that after the whey has been processed into powder,
it is screened and sacked for shipment. 'Often the sacked whey is stored
in the compeny's warehouse at Tillamool, and if it remains there for a
long period of time the product absorbs moisture and solidifies into large
lumps. When this condition occurs the whey must be removed from the sacks,
ground into powder, rescreened and resacked.

As it is indicated in paragraph 15 of Interpretative Bulletin
No. 14, it is our opinion that the manufacture of dried whey is an-exempt
first processing op:iration within the meaning of the exemption provided
by section 7(c). Furthermore, since dried whey is a dairy product, its
manufacture comes within the section 13(a)(10) exemption for the "making
of . . . dairy products," provided thet th¢ "area of production" reguirement
1s satisfied.

Where, however, the dried whey is stored for such periods of
time that it becomes lumpy, the grlndinb. rescreening and resacking of the
product is not part of the "first proce531ng of « « « whey . . . into
dairy products," nor is it part of the "making of . . . deiry products."
After the dried whey has Teen made, screened end sacked, the process of
meking the dairy product has been completed; the product csn be sold as
such. The subsequent grinding, rescreening and resacking are not a
necessery part of the production of dried whey, and these latter operations
are performed merely to erase the damage that hes been caused by the
storege of the dried whey after it wes ready for ssle.

Accordingly, we sre of the opinion that the sections 7(c) end

13(a)(10) exemptions are ineppliceble to the grinding of the quldlf;Cd
whey and to the rescreening and resscking operations. :

.l.
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COPY

Arthur E. Reyman : S A '
Regional:Attorney April 16, 1942

New York, New York -
Attention: Joseph D. Breitbart o SOL:FUR: B

Charles H. Liverngocd, Jr.
Chief, Wage-Hour Section

Merrit, Chapman & Scott Co.
Camden, New Jersey
File Ho. 29-2928

This will reply to your memorandum of March 14, 1942. You
submitted the attached letter from the attorneys for the subject com-
pany, in which it is argued at some length iLhat certain employees of
the subject company were engaged in rnew construction rather than in
reconsliruction wher engaged in work on shipbuilding ways of the New
York Shipbuilding Corporatioh. : :

The attorneys¢! description of the operations performed dif-
fers somewhat from that presented by you to Mr. Poole in your memo-
rendum of September 24, 1941 on which his opinion of September 30,
1941 is based. Notwithstanding these differences, however, we believe
“that, based on the statéments of the company's attorneys, coverage
exists under the Fair Labor Standards Act.

As is indicated in release G-162, the line of demarcation
tetween original construction and reconstruction is one of degree
and reasonableness rather than one which can be embodied in a
succinet formwla. Thus, the addition of an annex to a factory build-
ing, even though the annex is sttached to the 0ld building, would not
seem to constitute reconstruction of the latter if the o0ld building
is not itself otherwise altered.

In the instant case, however, the 0ld wayrs were altered
during the course of the construction.: For example, on page 4 of
the ettorneys' letter they state:; "* * * they removed tae old
existing concrete and timber capping which was spaced ¢t intervals
of approximately 5 ft. centers and filled in with the earth. This
they removed and afterwards installed 2 new concrete slat in this
area," :

However, it wounld not seem necessary to hese éoverege in
this case on the technical grounds of disturbing some portion of the
pre—existing shipbuilding ways. ¥ven if the particuler operetion
described in the passage quoted above had not been necessary, it
would be my opinion that the employees ir this case were covered.
The situation differs from the construction of an snnex to a factory
building or from the mere extension of & telephone communications
line. 1In the instant case, we have in point of fect the reconstruc-
tion of an existing shippinz way to enable it to accormmodate lerger

(11149)



Memorandum to Arthur E. Reyman Page 2

ships. The work was performed on existing ways. mhe new. pert of
the ways can serve no independent function or purpose. In a sense,
it "gathered support" from the pre-existing.ways.  The very purpose.
of the work was to alter the old ways so as to make them suitable’
for a larger vessel. Work had been done by persons at the old ways,
but any such work would probably have been suspended by the construc~
tion work and could have been resumed after the conclusion of the
construction work., Although the company's attorneys argue that the
actual work did not require any alteration of %the old ways other
than the tie-in work, the entire project was an alteration project.

The argument that the ships are not produced for commerce
because they are sold to the United States Government which uses
them as warships would seem to take a narrower view of the term
"commerce" than is given it in section 3(b) of the Act. The ships
are clearly goods whicl are being nroduced with the intention of
being moved outside the State in which production takes place,

Attachment

cc:; Arthur B, Reyman
Regional Attorney
New York, New York

S
(11149)



COPY

Dr, James G, Johnson Vay 6, 1942
Assistant to. Administrator 6o '
) , pe el x S0L:PB:FB
Charles H, Livengood, Jr.

Chlef Wage—Hour Section

Gar Uood Industrleg, Inc,
Philadelphia, Pennsylvania
File No, 37-52,910

In your memorandum of April 30, 1942, on the subject
company, you ask whether, in view of the Division's position
in Iegal Field Letter No. 74, the section 13(a)(2) exemption
for retail and service establishments is applicable to the sub-
ject employees who are engaged in installing oll heating and
air conditioning outfits in private homes.

" In.our opinion the viecws expressed in ILegal Field
Letter No, 74 arc consistcnt with the application. of the sce-
tion 13(a)(2) excmotion to retail and scrvice cstablishments.
The Solicitor's office in this ficld letter mercly cxpressed
its opinion on the general coverage of installation and scrvice
cmployces under the Aet, without attompting to consider any
possiblc cxemptions that might be applicablce to such employces
once they were covered. In othor words, installation and
scervice employces may be considered cngaged in intoerstatc com-
merce or in the production of goods for interstatc commerecc
end yet be cxempt under scction 13(a)(2) if cngaged in a bona
fide retail or scrvicce cstablighment,

In the subject casc it appcors from the regional
office's inspection and treatment that the air conditionin
division of thc company is cntitled to the scehion 13(a)(2
excrmption as a retail or scrvice cstablishment dolng thoe greater
part of its sclling or servicing in intrastate commerce. If it
ig, all cmploycces cngaged therein would be cxempt, including
instaellation and scrvice cmployccs who might otherwisc be
covered by the principles cxpressed in Legal Field Lettor No. 74.

Attachment
(File)

(11149)
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James G. Johnson
Assistant to the Administrater May 20, 1942

ATT: 3Mr. Shinn SOL:EGL: YS

Charles H. Livengood, Jr.
Chief, Vare=Hour Section

Beavrice Creamery Company
Cadillac, Michigan -
File No. 21-50,876

With your memorandum of Hay 13, 1942, vou submitted the attached
file and requested our opinion regarding the dODllC&bll“tj of the section
7(c) exemption to Joseph J. Girard, an employee of the subject company.

It appears that the corncern operetes a receiving station at Durand,
Michigan, where cream is received from farmers and small buyers and haulaed
to the main plant at Cadlllac to be manufactured inte buttere. In the state-
ment prepared by Mre. Walter L. Dilger, attorney for the subject company, it
is stated thal ir. Glrard supervises the proourement of cream in the southern
section of the Stoate for ultimate shipment to the Cadillac plant, and that
1is duties consist ol contacting the farmers and independsnt buyers for the
purpose of encouraging the better preduction, care end handling of the cream

sold to the¢ companye. Wre Dilgoer states that Girard spends a large percentage
of his time at Durand. In Exhibit C-2, prepared by the inspector, it is
stated that Girard is nover in the Cadillac office and that he is out in the

ficld most of the time coveriwng a large area in southern Michigan.

The section 7(c). exemption is applicable only to ewmployees of an em-
ployer "in any place of employment where he is so engaged" in the operatiohs
described in the section, which include the first processing of milk, whey,
skirmmed millt, or cream into dairy products. Since Girard does not work out
of the creamery at Cedillac, that plent camiot be said to be his "place of
employmernt"e The facts contained in the file seem to indicate that the Durand
recelving station is his place of employment, but s1nce no processing ooor-
ations are performed there, the section 7(c) emcmrulon is inapplicable
his employment.

Certain employees workins inthe Durand station may come within the
scope of the exomption provided by secction 13(a)(10) for employses cmployed
within the "area of production" and e¢agaged in handling agricultural commod-
ities for merket. This cxcemption, hovrever, applies only to those employees
in the establishment who are actually and physically engaged in handling
agricultural commodities; Girard is not so engazed, and therefore he is not
cxempt under section 13(a)(10).

Attachment (file)

(11149)
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