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UiUT"ET) SThTFS T)spf-\l'~Tlr·JNT OF LABOn 

Office of the So1icHor 

S~pteFber 9, 194~ 

~e(:::;8.1 Yield. Letter 

Copies of recent opinioni:' orr snbjects indicated below m'e i'1ll'nish,,)d 

l-}er8('ri t~~, ror your inform8.tior, a~ld IJroper notation in tha Index to Leg~ll Field l ,ettGrs, 

D,}te Fro.:! To 

3-11-42 Charles H. I,ivengo(',Cl, Jr. Dorothy H. ,;TiJJ.i::'tnls 
(EGL) 

'G-48 CherIe::> E. 'LivE;ng()~)d, JT. Arthur E. E"yn;,:'.]1 
(FUR) 

5-6-42 Charles E. Live71good, Jr. DT. Jc:n88 G,o John~,on 

(RI3 ) 

5-20-4:2 She.rles H. l.iVe:'11~~()od, Jl'. Dr. J~~~es G. JohD ~; on 
(BGL) 

liTe,::;tern COnd8tlsi!1g Compe.ny 
San Francisco, C,Qifornia 
'I'ilJ.amo0k, O:;:'ecop 
;·,18:cufG.cture of drier} whey 
,31 iJ,I; 4(,1' 
~~~; CF 207.223 

Mer~it~ Chapman & Scott Co, 
Camden, New Jersey 
File No. 89-2S~8 

SJ-· ipbuilding Vl9.yS 
21 AC 409 0 211 

IfUl timate const1J'ler" t 'ast 
Sale to conm.une:c VI'i('r to 
movement in CC::il~lerC(-:) as af­
fecting cover3ge of produc­
tion act·ivities 

21 AC 201-A 

I}:lr ~,iof)d Industries, Inc. 
I'hill'l,6.dlphhl, Pt'~:,~m;~rlv:min 

:i!~ile roo ~37-5::~, ~n() 

Air ce,mii tionin,r, equipment 
21 BJ 403. :)·~t2: 

Private home::: 
21 EJ 403.:,;1.131 

Installation nnd Gcrvicing 
0]' air condi tiorling equip­
TIc!"';. 

21 BJ 40~).44f;2 

:::<. ' ,ltrice Cr8dm8ry 
;> illa.c, r.~iC:h,iwm 

File No. 21-50,976 
F~0ceivh,e; station 

23 C:F 302.21 
Eflployees not performing 
exempt operatiGi1.f; 

21 BD 501 
(11149 ) 
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Log~l Fiold Lotter 
No 7d 

6-1-42 

6-2-42 

From To 

C11'-o1'1\.3 IT. Li vc.:ngood, Jr. Arthur E. Hv;,lm:m 
( r':";:<) . ~ J.lJ_J 

~TarnGI' Vl. G::;.rclnor },'[url0 D. Villc0nt 
om) 

ChCl.rL;s H. Liv'-'D.f,oorl, Jr. Fr(lnk J. D,.,;l ;",ny 
(HB) 

Cll'Tle:[; E. J,ivcngood, Jr. Wi~_li'.lm ,';.l. 'l'yson 
(li.:GL) 

L. :c. 1\1:J.0.8 & Co., Inc. 
D. R !.:)aport 
H€J'tford, Conr.octicut 
Tests for dot6rrnining 
(''JL:.rchousing OP,-1'8.tio·,lS) 

21 BC 207~312 

.21 nc 207.2 

I 

Providing cre;di t c.ne::. m·;no.go­
mont sorvicc.: 

21 BC ,20'1.3399 

Tno 11~.ry1D.nd. l.\forksllop for 
tho Blind 

501 North Ful ton ~'.V0nU.G 

Bo.l t iEor"" j\10.ryl::.nd 
M'.rylu.rd Works:lOI' for Blind 

~1 d? 102.243 

Boncm Bros. 
910 tIf,,$t Fulton Strout 
Chic1~o, Illinois 
Production of pert,; uf.:cd by 
indcpo:c.dcmt m['.m..l.f~;.cturcr 

wi thtr. tho Sto.te: in -)I'oduc­
ing goods for corm:lC.:r~]c. 

21 JI.C 205.21 
21 HC ~~04 

Cobl.:.: J);.::iry Frod.ucts, Inc. 
WiU::osboro, North Cn.rolina 
:~·~:·~)'.ufttctv.ro of dric.:d milk, 

2:~ CF ~;Ol. 2222 
23 eli' 202.322 

St[~'k; of j~or't:l Co.};'cltna O.S 

wi thin t!,(.n.:;ral vici;:-li ty 
21 BD 2.02~14 
21 ED ~JOl. 91 

C11arles B. Livengood, Jr. 
(OF) 

L. }i0tc::\lfG liJalling 'VIi chi t'C. M:.:llU!~Gct'lriEg .T~;":J­

~lry 
~~!iclLi ta, 'l\:[;.r~s;"'l .. s 
Fila No. 15-980 

( 

RGpi_dr of jC~:K;lrJ ~:.rJl.;,o.tches 

I!i t:::l·~'l..;d.i ,,,t G cs t<.cbl ishm811 t 
h:s ?ork dono ct (. discour 
GTi:G(~i eiI' of ~ryst::.ls for 
", :::.t cleo 3 

,'21 BJ 403.4(1.22 
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Legal Fi e ld L~ttur 
"'ro. '78 

Date From 

iii 

To 

Chn:clcs H. LivG:1good, Jr. Dr • Jr.mGs G. John,':"on 
(RB) 

6-12-42 Milton C. Denbo 
( Jill) 

'7 -28-42 Warnor \'1[. Gardn"r 
U:'K) 

Roy C. Frank 

Arthur E. lkym~~n 

8-21-42 Charles Fi. Livfmgood, Jr. G'30rS0 l,j. Kr' 0tzing8r 
(FUR) 

I,ETrr.'?) W 

'Eo 

i'iT!'. B. Ikwi tt 
The ri.CTIl8. Wir,) Co. 
N0W Ht.'von, Connocticut (FllR) 

St;.bjcct 

Rc.flway Express Compo.ny -- - ­
Jc.spor, 'i~lGbmnn 
Eufaula, il.labnmJ. 
COT:1l1lission basis 
Sn.lary b c.sis 

21 An 402.25 
When drafted by porso?1. in 
cont~ol (notices) 

21 An 402.22 
UI'.dorstnnding of po.rti8s 

21 AB 302 
Right to control dischar&: 
of' ,subordj.nates and to 
diract method of porform­
unCG of work 

21 AB 306 

Mid-Continunt PireLine Co. 
Tuls!)., Shidlor, Pb.nronh, 
Dr~~ight, Seminole, 
Hominy, Oklahoma 
Gaugers for'oil companies 

21 13I3 302~2 

21 BD 302.3 

New l!8.VOIl Cloc k ComIa ny 
Now Havon, Connocticut 
Mcaninc; of "workI'oom ll 

Clock Jl1.('J1ufacturing firm 
usi ng r ~iClium bOflring 
lilat'')I'ial 

32 B:i.. 301 

POWi:Jr compani(;s 
Porto ' Ric ~.'.n ',\Tutor Resource 
Authori ty 

21 AB 102.2421 
:nectric powor usod OCC 2.­
Giol1clly to light tobacco 
stripping pLmts; to ligrd 
ir,tOTSt2tU highways 

21 AC 205,23 

Pr6ctieG blackouts 
25 BE 205.52 
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~,egal Field Letter 
.i.Jo. 78 

'iv 

lETTER 3 

Date To 

3-31-4:~, j',Ir. D. E. Merrick' 
id:nerican Dehydrators A.ssociation 
Toledo, Ohi0 (EGL) 

4-25-48 ~'~isG M:.u'y L. Dyckman 
596 Berkely Avenue 
Oranse, New Jersey (J'AR) 

\ 

4-25-<12 Mr. I,Ial'c R. Nielsen 

5-6-42 

Uni ted Rubber Workers of ,\merica 
C.I.O. Local No. 100 
1852 East }!'irestone Boulevard 
Los Angelos, Californin. (JID3) 

Lieutenant F. J. Crilley 
Contract Examining Dranch 
Planning and Contract Section 
Office of ':iuartdrmnst"r Gm.L8J."),1 
~Jashilli--:;ton,' D. C. (JKB) 

5-11-42 Mr. B. L •. Hilburn 
Keystone Schools, Inc. 
Bedford SprinGs Irotal 
BetJford, P,-mnsyl vani,J. (JKB) 

5-20-42 M:::,. Marc R. Niols(Jl1 
Uni too. Rubher VJorkerf~ of America 
C.I.O. Local No. 100 
1852 East J?ir(;stcJlle BoulGv[.1.rd 
L~S Angeles, California (J'KB) 

5-29-42 iIonorable Sum Rayburn 
The ,'3pe[~kor' s Rooms 
Houso of Roprcsento.tiv0s 
:''hishington, D. C. (EGL) 

6-4-42 NI'. M. T. BoleR 
Ob erm::m c.nd C oI:rpD.ny 
Jefferson Ci ty, Missouri (RB) 

Subject 

Prcduction of Alfo.lfu meal 
23 CE 205~2 
21 Be 208.31 
21 BC 207.21 

Walsh-Heo.ley Act 
Wllether homo workers may be used in 
fulfilling contracts 

Wal sh-H8ali~y Act 
Overtime provisions as applied to hours 
in excess of 8igb. t worked in 2, tw€mty­
four hour period 

Walsh-Heftley Act 
,;'~l1ether c.yeing of C'rovernr.lent property 
(mosqui to bo.rs) ic; sub ject to the Act; 
whether fa,et that acti vi tics outside 
t'ho purview of thE; Act are r81~formed in 
SDl-:lC (,;stablishment will exclude other-

-vviSQ cover8d activities 

Broadcasting or co~~uni~ation 
n icC 402.1 

Whether applicable to corrtr8.cts for 
rrofessio~Q1 services 

'.:h.lsh-Heal(;y flct 

iiJalsh-H8o.1ey Act 
Computation of overtime pay for piece 
workers--,,\!hether computo.t ion may be on 
dD.i1y or weekly basis 

Grinding of'cottons8od cake into meal 
23 CF 201.4 

~i\fhothGr applicubl" to employeos not per­
forr.ling an exempt operation, whon 0xomp' 

opc.,re.tions a0 bc:ing performed at the 
SD.BO timo in th0 Gst8.o1ishm0nt 

23 CF103.1 
~~3 CF 2,02.42 

As indico.ting time worked 
25.AD 202 

GenorD.l .'3t~ltem,:mt 

25 Blj 202.1 
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Legal FiGld Letter 
TO. '78 

Data To 

6-13-42 JI;~!'. D. E. ,Schultz. 
V:uds and :Jorthrup ~o. 
4901 St~nton ;~V8IlU6 
Philaddphie" Penns·ylvani3. (JIm) 

6-15-42 Mr. J. J • .scott 
W"'ni ttiGi."' Mills Compuny 

Cho.ttahoochso, GiCeorgia ("EB) 

6-24-42 Jacob Fisch18r, EDquire 
420 Boulcv;;'l'd of 10.1i68 
Pi ttcb"lll'fh, P:.:.:nnsylvania (nm) 

1')-29-42 Honorable t.ugust H. Androsen 
House of Rerrc.G(;}ltS.tiv0S 
:1'Ja8hi~gton, D. C. (:EB) 

6-30-4:2 Honorable Davia. J. elinrd 
Housa of RGprosGnt~tivGs 
V:ashington, D. C. (EB) 

6-30-42 Mr. T. V!. Kiofr)r 
Lh18.Cord. Solo &. Hotl Co. 
Lima, Ohio (JKB) 

1-14-42 E'.1gene Sotton, Fsq1.liro 
Congr0ss of Industri:::.l Org. 
1106 Connecticut Avc;nu0, N. W. 
Washing ton, D. C. (JK13) 

'7-29-42 P':\'J.l S. Ik,rrin, Esquire 
Tholcl,- & LI,lrrin 
Onl:: ElevoCl Sutt~r Street 
San Fr::mcisco, CclifornirJ, (C),C) 

v 

Walsh-Pcaley Act 
Application to pG!'sons <'))c0mpt under 
Section 13(a)(l) of the ~aii."' Laboi."' 
St:llldal'ds Ac t. 
Application to tool design6r8~1nd 
draftsmen 

Sewings fund directors token from 
employor s and ~mployee s 

27 FE 202 

Vulsh-Eeo.loy Act. 
Applicntion to secondary contractors, 
whother they GrG lI.substi tuto m8.nufac­
turcrsll or "subcontractors", dollar 
<..un.ount of v·!ork performod by secondary 
contr,}ctor 8.8 '·~ff8etil1.g coverago under 
th0 Act. 

Intrastate distributiDn of electricity 
recdvod from outsido the; Strtt8 

21 AC 40,1.:.1 

CGl1:r..cries 
32 CR 

Employment of minors in cannory 
W~18h-H0uldY Act 

"tblsh-H88.1cy Lct 
Inclusj.on of bon.us bas·A on profits, 
c'.€;r.·,od to in u.dvance, in Or~.sic hourly 
I'8.tl) of tvy, for cOIi:putation of over­
tim" dUb under tho .Act. Whether bonus 
inclnd.0s OVertime compensp,tion 

' iTalsh-H0["llc,y Act 
.A-l1plic":.tion of Act to 8mploYLios of mam; 
fnc'sUI'c:r who 0nC:f'~gGS in production of 
mnt ..... rinls or su:pplics used in productic 
of proJuct mr.mufGctUI'Gd undor Govornm.or 
contract. "i'il:wtl1cr ;I.ct applio.s to c;mplc 
GO ~l'pcnding oD.ti:co tiro,; in work on 
products sold COLTll01'icully. 

Cop<jl:::.nd Act 
WhGt]:ler borr'owil1f~ of funds from Recon­
struction Finnnc6 Corp. for construc­
tion of manufncturing plant is suffi­
cil311t to 3ubjr.;ct borrovwr to .. tho Act 

(11149) 
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L~gal Fiold Letter 
No. 78 

vi 

J~rrTi<RS 

Dato To 

7-29-,1,2 Lioutemmt Colond C. D. Barker 
Chiof, L·'J.bor Relations Brlineh­
Construction Division 
War Dopartment 
V!ashington, D. C. (IlK) 

7-30-42 Mr. T. A. Bedford, Jr. 
Acting Admini.stro.tivo l\.ssistnnt 
Richmond Shipbuilding Cor)or'.:-.tion 
Post Office Box 1072 
RicJ1TIlOlld, California (CAO) 

7-31-42 Faul M. Gerwitz, Jr., Esquire 
519-523 International Offioe Bld~. 
722 Chostnut street 
st. Louis, Mis80m~i (JTB) 

8-5-42 Mr. Al0X Hines 
VJ2.ho. stD.I' Route 
V"wistoJ1, Idaho (REB) 

Subject 

Do.vis-Bc.corr Act· 
r.ju,.ning of l'subcontractortt and "mo.terio.l· 

mon l1 discussed 
Whether ii truck driver is a. "mechanic 

or 10. b or or 11 und or tho Ac t 
Whother D. truck drivor is 8mploycd 

ildirectly at the sit..:::!! of ::, public 
work 

Copoland Act 
What constitutes 0. "public work" 
Whother truck drivers n-ro or.gaged in tn( 

Ilconstruction, prosecution or comple­
tion II of P.. public work. 

Cop812.nd Act 
VfuGthor 1 cssors of machinery who furnisr 

to tho L:,ssoo persons to op~rate: the 
mo.chinr.:ry mur:;t submit D.:ffidn.vits and 
rayroil:.ls ~l$ required by regulations 
thoreunder 

"'Tc~lsh-B:':)alc;y Act 
lNl1ether applicable to contrnctor :baving" 

two contracts,'nGithor of which 
r:..mounts to $10,000, but both of which 
;;qu':.:.l that a~'110untG 

lPh[~t o.re "p0rish[j,016s" ,'n thin section £ 
of tr..o Abt--sC'.lt bellies,- hOJl1s, 
sc.usages, etc. 

1,0Gging 
32 RA 202.2 

If In loco po.X'8ntis;? discu.':lscd 
32 Bit 202.1 
32 AA 
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Miss Do:rothy M. ~\,Tilliams 
Regional Attorney 
San Francisco, Califo:rnia 

Charles H. Livengood, ... Tr. 
Chief, 'iTage-Hour Section 

"T€stern CgnQoe-nsing C.om-pany 
Tillamook, Oregon 
San ~rancisco, California 

COP Y 

March 11, 1942 

SOL:EG1:HT 

In your me!l1oran~.um of February II, 1942, you inquire about the 
applicability of the sections 7(c) and 13{a)(lO) exemptions to employ-ees 
to the Tillanook plant of the subject company, ~,'here it e-ngaget, in the 
manufacture of dried 1.,hey. 

You state that after the ""hey has been processed. into pov1deT, 
it is screened and· sacked for ship:nent •. Often tr.e ~acked"Whey is stored 
in the co:npeny' s ",~arehouse at Tillamook, ariel if it remains there for a 
long period of t iIT,e the product absorbs moi~ture ·ano. solidifies into large 
lumps. T'!Ihen this condition occurs the whey must be removed from the sa.cks, 
ground. into powder, re~c:r8ened. ancl. resackeo .• 

As it i!" i.11.dicaten. in paragraph 15 of Interpretative Bulletin 
No. 14, it is OUT opi.nion that the manuf8ctUTe of nrieel \,'hey is an-exempt 
first processing op·.'~r9.tion within the meaning of the exemption provided 
by section 7(c). Fll:r-therrriore, since dried ,.,hey is 8. dairy pToduct, its 
me.nufacture comeR within the section 13(a) (10) e::rempt ion for the "making 
of ••• clairy ·products, It provided ttlst the "area. of procluction" reouirement 
is satisfied .• 

1\,There, h01"lever, the Q.ried 1.,hey is stored for such period.s of 
time that it becomEs lumpy, the grino.ing, rescreeni..>1g and resacking of the 
product is not part of the "first processing of ••• 1.,hey ••• into 
dairy products," nOr is it part of the IImaking of •• , dalry prooucts." 
After the 0rien 1.,hey has been m8de, screened end. sacked, the process of 
me.king the QAi:r-y prorluct has been completed; the proc.'J.ct CE'n be ~olcl. as 
such. 'TIhe su"bsequent grindi.ng, rescreening and rE::sRcking nre not A­
necessf1,ry part of the proc1uct i.on of n.:r.ieo. 1.,hey, finn these Iptter operations 
etre performed merely to erase the oel:'F.>.:ge thp.t hE's been ca'.J.sed by the 
storP.,~e of trie orien. whey p.fter it "'f'S !,f;Ad~v for Rf'le. 

Acco:r-ringly, 1,'e p.re o~ the opini.on tl'pt the scctions 7(c) f'nd 
13(a)(lO) exemptions Rre inepplicpbleto the grinding of the solidified 
1.,hey and. t.o the re,.creening ano. resf:cking operA-tion!';. 

( 11149) 



Arthur E. Reyman 
Regi0nal·Attorney 
New York, He"l York 

Attention: Joseph D. Breitbart 

Cha.rles H. Livengo00., Jr. 
Chief, ~'rage-Hour Sect ion 

Herrit, Chapman & Scott Co. 
Cande:l., He", Jereey 
File lifo. 29-2928 

COP Y 

April 16, 1942 

SOL:FU"R: HF!' 

This 'llill reply to J70ur memorandum of March 14, 1942. You 
submitted the attached letter from the attorneys for the subj,ect com­
pany, in ,·,h·i ch it is argued at some length that cErtain el!lployees of 
the sul)ject (~ompany ,.rere engaged in nellll' construction rather. than in 
reconstruction 1~heY' engaged in "rork on shipbuilCl.ing "rays of the IJew 
York Shipbuilding Corporatioh. 

The attorney~1 description of the operations performed dif­
fers somel,'hat fTom tha.t presented by J'ou to N!r. Poole in your memo­
randUfl of Sept€~ber 24, 1941 on which his opinion of September 30, 
1941 is based. Notwithstanding these differences, however, we believe 
that, based on the statements of the compan~rTs attorneys, covera.ge 
exists under the Fair Labor Stana.ards Act. 

As is indicated in release G-162, the line of demarcation 
beh1een origincl construction and reconstruction is' one of a.egree 
and reasona.bleness rather t:'lan one which can be em'bodied. in a 
succinct formula. Thus, the ado.it i.on of an annex to a fd,ctory build.­
ing, even though the' annex is attached to the old building, would not 
se6m to constitute reconstruction of the latter if the old building 
is r>.ot itself otherwise altered .. 

In the instant case, ho\..,evE:r, the ()ld ":87S Here eltered 
during the course of the construction.' For eXAmple, on pFlge 4 of 
the attorne?s' letter they ste.te: "* * * they removed t~1e old 
existing concrete and timber cRpping which WRS spaced F.t interyals 
of approximately 5 ft. cent ers and filled in ,,,ith the earth. ':his 
they reMoved e.nd 8.fter"'aros installed B new concrete slFt'b in this 
area. fI 

However, it would not seem necessary to oe.se coverega in 
this ce.se on the technical grounds of clis turbing some portion of the 
pre-existing shipbuil(l.ing ways. Even if the pc<\.rticule.r opere.tion 
described in the passage quoted above had not been necessary, it 
would 'oe my opin-ion th.: .... t the employees i~ this case were covered .• 
The situatton differs from the construction of Rn rnne·x to a fActory 
building or from the mere ey-tension of e. telephone communications 
line. In the instant case, we hEwe in point of fect the reconstruc­
tion of an existing shippins way to enF.l.ble it to c<\cconmodate lerger 

. 2. 
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Memorandum to Arthur E. ;teq"tnaIi. Page 2 

ships. 'The \-lork '"as performed on existing ways. ':.'he ne,,'·. pert of 
the ways can serve no independent fUnction or purpose~ In a sense, 
:i,t If gatllered pupportl1 from the pre-existing~l\'aYf!. ,The very purpose. 
of the '·'ork was to alter the old. Nays so a~ to ma1--:e them s'uHa'ble ~ 
for a larger vessel. l'lork had. been d.one by person~ at the old ways, 
but any such ','ork ,.,'ould. probably have 'been .suspendedby the construc­
t j,O:J. ,.,ork and could have 'been resumed after t·he conclusion of the 
construction work. Although the company's attorneys argl.le that the 
actual "lOrk did not require any al terat ion of the old. "'ays other 
than the tie-in' ",rork,. the e.nti:re pro.iect '.,'as an alteration project. 

The argument that the ships are nqt produced for commerce 
because they 8.re solO. to the United States Government which uses 
th8m as \I'arships ',rould seem to take a narro,",er vie~r. of tr..e term 
"commerce ll than is given it in section 3(b) of the Act. The ships 
are clearly gooos wHct are being proc.uced with the intention of . 
being moved outside the State in ~,.rhich proc'l.uction takes place. 

Attachment 

cc; A~thur E. Reyman 
Regional Attorney 
Ne'.,' York, New York 

3. 
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Dr. James G. Johnson 
Assistant to.Admin~s~rator 

10:.' .... 

. Char1es H. Livengo.od, Jr. 
Chief,. Wage~ftour Section 

! 

Gar Hood Industries, Inc. 
Philadelphia, Pennsylvania 
File No. 37~52,910 

COP Y 

Hay 6, 19!~2 

SOL:PB:FB 

In your memorandum of April 30, 1942, on the subject 
company, you ask whether, in view of the Division's position 
in Legal Field Letter No. 74, the section 13(a) (2) exemption 
for retail and service establishments is applicable to the sub~ 
ject employees who are engaged in installing oil heating and 
air condi.tioning outfits in privute homes. 

. In our OpJ.nlon the views exprossed in legal Field 
Letter Ho. 74 are consistent rlith the application of the scc~ 
tion 13(a)(2) cxem~tion to retail and service establishments. 
Tho Solicitor'D office in thia fiG1d letter merely expressed 
its opinion on tho general coverago of instc.llc.tion and service 
omp10yocs under the Act, wit.hout attempting to consider any 
possible exemptions that ~ight be app1icab10 to such employees 
once they were covered. In othor >!ords, inctn11a tion and 
service cmp1oycc:s mny be con3idcred ~ngaged in intorstate com~ 
merco or in the production of goods for interstate commerce 
and yet bo exempt under section 13(a) (2) if engaged in a bona 
fide retail or service ostablishment. 

In tho subject case it nppears from the regional 
offico's inspection o.nd tre.:ttment that the Cl.ir conditionin~ 
division of the compo.ny is entitled to the soction 13 (0.) (2) 
exemption as .:t retail or servico estab1islment doing the grenter 
part of its ;3cl1ing or sorvicing in intrastCl.te COmTilerce. If it 
is, all emp10yeos engaged therein would be exempt, including 
installation and servico employees who night otherwiso be 
covered by the principles CJq)re8sod in Legal Fio1d Lotter No. 74. 

Attachment 
(File) 

~ 4 -
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James G, Johnson 
AssishLnt to the ~~dr.1i:listr2,tcr 

ATT: :·'lr. Shinn 
Cha.rles H. Live!!bood,~--­
C~lief, ~;a':;e-Hour SectiOl': 

Beatrice Cre9JDcry CUT:1pany 
Cadillac, MichiGan 
File No. 21-50,976 

C ;) p y 

SOL:EGL: YS 

Wit:l your memorandum of I:Ir.ly 13, 1942, you submitted the attached 
file and requested our opinion regarding the applicability of the section 
7(c) e::ceHption to Joseph .T. Girard, an employee' of the subject cSlmpany. 

It appoo.rs that the concer'", opere.te2 a receiving s:b.l.tion at Durand, 
l/iichigal1, ""here c rearn is received from farmers and small buyers and hauled 
to the main pla.nt a-l; Cadillac to be nanufac:tured into butter. In the state­
ment propa:Led by I\~r. 'iia1ter L. Dilger, attoT"::ley for tho subject company, it 
is stated that l"'fr. Girard superviseG the procurement of' cream in the southern 
sectiol" .. 0 f "(;h0 st~',te f'01" ultimate shipmen\:; 1;0 tho Cadillac plant, and that 
his duties consist of contacting tho farmers and indopendent buyers for the 
purpose of encouraging tho botter production, Gare end hUl)dling of tho cream 
sold to tho company. lvlr. DilGor stc:..tes that Girard spends a large percentage 
of his time a-i:; Durand. In Exhibit 0-2, prepG.reo by the inspector, i"t; is 
st2ctod that Girarc: is novel' in the C2.dillac offiCE: and th2,t he is out in the 
field most of the time coverii"b. a large area in southern Hichigan. 

The se~tion 7( c). Eij:emption is applicable only to er.;ployees of an em­
ployer lIin any place of employment where he is so engaGed" in the operatiohs 
doseribed in the section, which include the first processing of milk, whey, 
slcimmcd milk, ':'r crea:n into dairy product;:;. Since Girard does not work out 
of the creamory at CR.dillac, that plant caru.iot be sa.id to be hiG lIplacc of 
omploymo!lt". Tho facts contained in the file seem to indicate that the Durand 
r0cd.vb1g station is his place of employment, but sinqe no processing opor­
ations are performed there, tho'section 7(c) eXeIllp-cioD. is inapplicable to 
his em:ploYf:le!1t. 

Certain employees 1!Jorkin(~ in the Durand sta.tion may COr.1C VIi thin tho 
scope of the exomptior. provided by section 13( a)(10) for .emploJroes orlplo:{ed 
wi thin the 11 area of producti.::mI1 and o:1~;agGd in handling agricultural corrrr:tod­
i ties for lilarket. This oxcmptio!l, however, c.pp1ies only to those employees 
L1 the establishment v:ho are actually and physically engaged in handlil"..g 
agricultural cOl:l:;"!}odities; Girard is not so enga6ed, and therefore he is not 
o~eDpt under section 13(a)(lO). 
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