UNITED STATIS DEYD, ATMERT OF LABOR
Ofice of the Solicitor
July 3, 1642
Lemal Fileld Letter
76

No.

Attacked Opinions

-Copies of recent opinions on subjects irdicated

herowith for your inforimation and proner notation in the
LENCRANDA

Date  From To
3-15-42 Charles H, Livengood, Jr,

(BGL)

3-10=4? Charles H. Livengood, Jr. Arthur E, Reyman

(JEO'G)

3-16-42 Cherles F, Livengood, Jr, Vernon C, Stoneman

(JEO'G)

3-19-42 Charles H, Livengood, Jr, Samuel P, iicChesney

(EJq)

3-27-42 Charles H, Livengood, Jr, George A. Downing
(FUR)

helow are furnished

Oninion MHanual,

Subject

Frederick J, CGlasgowgAhelvin & Shaw

Harrington, Delzware

File Ne, 7-70178
(Applicability of Section
13(a)(10) where emvloyees,
including those of inde-
rendent contractor, engaged
in exempt onerations, ex-
ceed 10 in number)

(p. 112, par. (a))

(Applicability of jewelry
wage order to manufacture
of plastic ornaments and
buttons. )

(n. 199, par. C; p. 256,
par. R)

(Application of jewelry
wage order to manufacture
of opticel frames )

(p. 199, par. C; p. 256,
par, R) .

John kcClung

Des lioines, Iova

File No, 14-1203
(Applicability of carret
and rug wage order to firm
'eutting, sewing, binding,
end sizing" carrets

(p. 199, par. C; p. 256,
par. R

(Application of retail
exemntion to sales by
building material dealer)
(p. 188, par, (4))
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Date I'rom

3-30-42 Cherles H, Livengeod, Jr.
(CHL)

3-31-42 Charles H. Livengood, Jr.
(EM)

3-31-42 Charles K, Livengood, Jr.
(EJG)

L=16~42 Charles H, Livengood, Jr,

4-16~42 Charles H, Livengood, Jr.
(EM)

MELQRANDA
Lo
Arthur E. Reyman

Frank J. Delany

Jerome A. Coomer

Frank J. Deiany

Llewellyn B, Duke

Garment Center Truck
Owvmers Association
(Application of Section
13(b}(1)) {p« 115, mur,
;3 p. 237, par. (g)

Industrial Gloves Company
Danville, Iliincis

(Hage orders applicable
to manufacturc of asbestos
shirts, trousers and shoeg
(p. 199, rar. C; p. 256,
par. R)

Birmingham Avning & Tent
Works

Birmingham, Alabama
(Lpplicability of luggage
and leather goods vage
order to manufacture of
luggege covers)

(p. 199, par. C; p. 256,
par. R)

Monarch Matrix & Sterceo-
type Co.

732 Federzl Street
Chicago, Illinois
(Applicability of convert-
ed paper products wage
order to manufecture of
matrices and stercotypes)
(p. 199, par. C; p. 256,
per. R)

J. R, Coffee Bookbinding
Co, . 3" ; ,
Houston, Texas

File No, 42-50,758
(Applicability of convert-
ed paper products wage
order to company engaged
in b»inding books, pam-
phlets and commerciael
forms) (p. 19%, par. C;

p. 256, par. R)
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Dato Fram To Subject
4=17~"3 Charles FE, Livergood, Jdr. Arthur E, Reyman Gecrge 5. Cochran Co.,Ing,
(1W) Tronton, New Jersey

(Yhetre“ consL;uct;on of
road paralleling existing
rogd, conncectad by islard,
is covered hy the Eet)
(p. 9, nar. 16; p, 175,
par, (d))

f=2C=4s Charles K, Livengood, Jr, Verron C.Stonensn The Industriszl Jowel Co.,
(JEO'G) 1aé,
' 263 Hivervicw lvenue

irltham, Massachuzettis
(Applicability el jewelry
wnae order to manufacture
ol juwel boarings for
alrplone instruments)
(ps 189, rar. G

5-1-42 Warner W, Gordrer liiss Beatrice McConncll  (Applicztion of child
(¥R} sbher provisions of Act

to minor hauling gravel
to axplosives mlant)
(p. 1¢, rar. n)

5-1-4d Warnar ¥, CGardnor Miss Beatrice MeConnelld (Lpplication of child
(EB) labor rrovisions of Act

to farm wo rk)
(p. 18, par. D)

5=18~42 Tarner V. (¢rdner Migs Beatrice McConnrell (hpplication of Scetion
12(a) of Aet to cmploy-
nont of meseongers in
tulugraph offices) (p. 18,
par. Dy p. 101, par RB)

s
[
9]
0
[$¥)]
47}
o3
=
e
3
Q
b

"
Beli=ie Vlerner ¥, ucrdror | 2 ricy McCoinnell (App}i cability of child
(FB) lator nrovisions of Aet
to workers cmaloyed on
form ovmed and operated
by @ cannoery)
(p. 18, var. D)

=3=-42  Tlerncr ¥, Gnrdner ¥iss Dorothy B, Williams  Foss Launch and Tug Co.
(EB) Scattle, Washington
- ¥ilso No, 40_47:
(Wircther Section 12(a) of
Act ayolng in absonce of
a change in form or natur
of goods handled by minors,

B A
Pe l '\Jl TRT B‘, g
(p » TT )(10737)
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No. __ 75

Date

=522

3-6-42

3-28-42

4'3 '/;2

L=6=42

4L=8-42

4=1

1

~

4

2

e

LETTERS

Yr. Dick B, Antsranian
6513 = 20th Avenue
Xsnosha, Wisconsin (BEJG)

¥r. Stephen F. Dunn
Furniture hanufacturcrs Assn,
214 Lyon Street, Northwest
Grand Rapids, tichigan (FUR)

Mr,. Thomas Quinn Beasley, Pres=
ident

National Courcil on Busincss
Mail, Inec.

Sccond Netional Bank Building

Washington, D. C. (Xk)

George J,. Beldock, Esquire

205 Wcst 34th Streot

Nev York, New York (KM)

¥r, R. L. MNoble

R. E., Noblc Engroving Comnany
200 Hudson Street

New York, New York (KH)

Sol-
16%
Nesy

A. Licbmen, Esquire
Brecadray
York, Now York (KW)

¥r, Thomzs W, Fry, Prosident
Fry-Fulton Lumber Company
o 1 u

- 148 Carroll Strecct

St. Louis, Hissouri (EJG)

H>

<F

ubice

pthadA L

|

(Whether extra
shift" work is
rate of pay) (p. 241, »ar. B;
p. 261, par. BB)

(Whcther time spent by employce,

compensation for "late
nart of the regular

in=-

Jurcd at vork, vho gocs immcdictely
to an outside nhysician for medical

treatnent, is hours —orkcd.
B}

sician constitute hours vorked)
par. P; p. 173, par. (1))

(Applicability of converted reper

Whetnor
subscquent visits to company phy-

(p. 258,

products vage order to manufecturc

and printing of locse-leaf and
blank books, tablcts and pads,
printcé forms, stationery, ctc.
(p- 199, per., C)

(Applicability of —oolen wage order
to balling and labclling of voolen

yarns) (p. 199, nar. c)

(A~lication of converted vaper

nroducts *age order to manufacture

end cngreving of stationery)
(p. 1%S, par. C)

(Mcening of "basic componont' as
uscd in converted paper products
definition) (p. 199, par. C)

(Application of lumber end timber
products vage ordei to air drying

opcretions) (p. 1¢9, per. C)
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Arthur E. Reyman ' o
Regzional ‘Attorney March 16, 1942
New York, New York ’ !
Charles Z. Livengood, Jr. 4 SOLIJEOIG:FB
Chief, Wage-Eour Section )

Reaquest for information as to the ajplication
of the jewelry industry wage order to manu-
facturcrs of plastic ornements and buttons

Refercnce is made to your memorandum of Hovember 3, 1941, in
which you inguire concerning the possible agplication of the jewelry
wage order to a manufecturcr of costuma gowclry, buttons and related
orramcnts from plestic materials by plastic products manufacturing pro-
co8sCs,

It appears that you have some doubt about the applicability of
tiic wage order to the moaufacture of articles enumerated in your request
for an opinion because the manuf~cturers in question use plastic products
mrnufeeturing processes and monufacture also o miscellaneous line of
plostic objects clearly not subject to the woage order.

The fact that the manufacturer also produces articles not
covered by the wage order would not, in our opinion, defent ths applica-
tion of the woge order to those articles which would otherwise be included
within the definition of tho industry., Further, the application of the
jewelry wage order does not depond upon the usc of 2 particular manufectur-
ing process by the manufacturcr.

Yon will note that the wage order defines tne industry as
including "the moanufacturing, processing or asscmbling, wholly or partially
from any matorind, of jSowelry, commonly or cormercially so lmown. Jewelry
as used hereir includes * * * articles of ornament or sdornment designed
to be worn on a.parcl or carricd on or about the person.! When we eonsider
the numerous cnd diversc articles covercd by the definition of this in~
dustry, we renlize readily that severnl different manufacturing processes

- must be used to produce thom.

You inquirc specifically about the asplication of the wnge order
to the following opcrationms:

1. Costume Jowelry

Tins, clips, enrrings, bracelets, necklaces ~nd similar ltems
of costume jewelry nre sroduced by plastic products manufacturing
processes from plastic moteriols. Items in this category are
sold to jobbers and distributors of Jewelry products: :

2. 2uttons and Related Qrnaments

Buttons and similor or relnted ornaments, including "pin-ons",
"sew-ons!, and Yclips®" are produced for sale to wanufacturers

"
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Hr. IFrederici J. ulasgow

issociate Examining Analyst

Field Operations sSranch _
SOLsHGL¢EH

Charles H. Livengood, dJr.

Chief, Wage-Hour 3ection ' ilarch 16, 1942

Gelvin & Shaw
Harriﬂvton, Delaware
File 7-70178

In ¥r. Libert's memorandum of Octnber 17, 1941, he inquires about
the anplicability of the section 13(a)(10) exem pt"on to the employses of the
sthject firm who sngage in the packing of cantaloupes..
) It apoears from the atbtached inspcection file that, in addition

o the five cmployees of the subject company whe pock the fruit, from 9 to
18 employces of an independont contractor work in the packing hiouse, nalling
lids onto packsd crates and labeling and otherwise preparing the crates for
shipment.

The inspector states that this contractor moves his employoces from
ne packing olint to znother anc perforns for a certain sum per crate thesc
lidding, lab-.ling, ond shipping operations for various packers. 3ince the
wmployues of the contractor are not cmployess of the subjeect firm, the in-
sp.ctor helicvos thet they come within the scove of the section 13(a)(10)
exomplbion.

As you know, s.ction 12(a)(10) provides o complete. :xemption for
employ.es cmployed within the Yarcz of production" and engaged. in handling,
packing, or preporing in thelr row or natursl state of npricultural com-
moditius for markot. Scetion 535.2(x) of Hezulutions, Part 536 stotes that
an employee shall be regzrded ne amployed within the Merea of production't
if Yho perforans thoss operations on wmabirials all of which come from farms
in tho genceral v1ctn1Jy of the estheblishment whore he is employed and the
number of employics engnged in those opozrotions in that cstoblishment does
not cweeod ten. !

Thus, in d:termining vwhothar the "arca of production' requircment
is s7 fied, 211 of thu employces who werk in the 23t blisbmont and engnge
in ’u d:scrlocd opusrations, rigardlass of vwho thelr omplsyer nay be, must
be countted. Sines the employeos of the indopondont contrizctor in gu.stion

rk in the szme pucking plant rs the pmploybvs of the subjeet firm, and
since thay engged in Yhondling, " Wpacking," or Moreparing in thiir raw
or nzrural state! of mgricultural commoditiis for murkes, they must be
crunted togethur with the cmployses of the subject firm, :nd since that
mumber is grester than 10, ths "arca of produsztion® requirommnt is not
s2tisfied. Conscquontly, ncither the employies 9f the subsicet firm nor
those of the cmtrictor chme within the scetion 13(a)(10) cxenption. Of
cours:z, 1if during uny workweek the numbsr of cmployscs is less than 10,
he gxzomotion is applicable, previded that the gencrsl vicinity reguirement
£ the regulstinns is sutisfisd, 1 1

-

2

Attacnment
(F41c)
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Arthur E. Reyman )
Rezional Attorney Yarch 16, 1942
New York, New York ’ :
Charles H. Livengood, Jr. SOL:JEO'G: TB
Chief, Wage-Hour Section

Renuest for information as to the application
of the jewelry indusiry wage order to manu-~
facturcers of plastic ornsments and buttons

Beferecnce is made to your memorandum of November 3, 1941, in
which you inquire concerning the possible application of the jewelry
wage order to a manufacturcr of costumz jowclry, buttons and rcloted
orramonts from plastic materials by plastic products manufacturing pro-
Co88 05,

It appears that you have some doubt about the applicability of
tiic wage aorder to the monufacture of articles enumerated in your recuest
for an opinion becouse the manuf-~cturers in question use plastic products
mnnufocturing processes and monufacture also 2 miscellaneous line of

Plostic objects clearly not subject to the wage order.

The fact that the manufacturer also produces articles not
covered by the woge order would not, in our opinion, defeat the applica-
tion of the woge order to thosc articles which would otherwise be included
within the definition of the industry. Furtner, the application of the
sewelry wage order does not depond upon the usc of o particular manufactur—
ing process by the manufacturcr.

You will note that tho wage order defines the industry os
including "the manufacturing, proccssing or assembling, wholly or partially
from any matorial, of jeowelry, commonly or commercially so known. Jewelry
as used hercir includes * * * porticles of ornament or ~dornment designed
to be worn on asparcl or carricd on or about the person." When we consider
the numerous crd diverse articles covered by the definition of this in-
dustry, we renlize readily that several diffcerent menufacturing processes
nust te used to produce thom, '

You inguire specifically about the agplication of the wnge order
to the followingy opcrations:

1. Costume Jowelry °

fins, clips, enrrings, bracelets, necklaces nnd similar items
of costume jewelry are sroduced by plastic products menufacturing
processes from plastic manterials. Items in this category ore
sold to Jobhers and distributors of jewelry products:

2. 2uttons end Related Qrnaments

Buttons and similor or relnted ornaments, including "pin-ons!,
"sew-ons", and "elips" are produced for sale to monufacturers

.-
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Hr. Iredericic J. ulaszgow
issociate Examining Analyst
Pield Operations Sranch

SOLsHCGLsHH
Charles H. Livengood, dJr. :
Chief, VWage-Hour Section March 16, 1942
iielvin & Shaw ' E ;

Harrington, Delaware
rile 7-70178

In ¥r., Libert's memorandum of October 17, 1941, he inquires about
the applicability of the section 13(a)(10) exemption to the _employses of the
sy ject firm who engsge in the packing of cantaloupes.

. It sprears from the attached inspcction file that, in addition

) the five cmployees of th2 subjzct company whe pack the fruit, from 9 to
18 emoloyces of an independont contractor work in the packing liouse, nailing
lids nto packsd crates and labeling and otherwise preparing the crates for
shipment.

The inspector states that this controctor moves his employces from
one packing olnt to amnother and poerforns for a certain sum per crate thesc
lidcding, lab:iling, ond shipping operastions for various packers. 3ince the
omployues of ths contractor are not cemployces of the subjeet firm, the in-
sp.ctor »elivveos that they come within the scose of the section 13(2)(10)

cxemption.

As you know, s:ction 13(2)(10) providus o completce, exemption for
cmoloy.¢s cmployed within the “arssz of production" and engaged. in handling,
packirg, or prepering in their row or natursl state of ngricultural com-
moditics for mark.t. Scetion 535.2(x) of Hozulutions, Part 536 stotes that
an employee shall be regarded ns cmpleoyed within the Marea of production
if Yho pasrforus those operations on wmubirials all of which come from farms
in the gerneral vicinity of the cstzblishment where he is employed and the
numbir of emplorizs engnged in those oporotions in thet cstoblishment does
not cwesed ten

Thus, in d:termining whothor the “arca of production roguircment
is s L]%f]“d 211 of the employces who work in tho 2st-blishmont and sngnge
in the describzd operations, rigardlsass of who their umplover nay be, nust
be couvthd. Since the employecs of the indmpcndsnt'connﬂ~otor in gucstion
work in the seme picking plont s the eaployu.s of the sudject firm, and
since thuy un& wed in "hendling, " "packing, " or Woruporing in tholr raw
or nutural stzie® of agriculturcl commoditics for wmurket, they must be
chrunted tozether with ths employ:zes of the subject firm, +nd since thzt
Cnumber is greater than 10, the "areas of produvstion®" requiromant is not
s2tisfied. Conscguontly, ncither tho eaplayces of the susjoct firm nor
those of the contrictor c¢bms within the scetion 13(a)(10) cxemption. Of
coursa, if durip* any vorkwesk the numbor of cmployess is less thean 10,
the sxomption is applicoble, provided that the gencrsl vieinity reguirsment
nf the regulations is sitisfied. - £ :

Attachment
(Filc) ;
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Arthur Z. Reyman
Regicnal ‘Attorney Yarch 16, 1942
Ner Jork, New Yorl ’

Charles E. Livengood, Jr. SOL:JE0! G FB
Chief, Wage-Hour Section :

Renuest for information as to the ajplication
of the jewelry indusiry wage order to menu-
facturers of plastic ornsments and buttons

Reference is made to your memorandum of Hovember 3, 1941, in
which you incuire concerning the possible application of the jewelry
wage order to a manufacturcr of costumz jowclry, buttons and reloted
orramonts from plastic materials by plastic products manufacturing pro-
cossas,

It appenrs that you have some doubt about thce applicabllity of
tiic wage order to the monufacture of articles enumerated in your recquest
for an opinion because the manufrcturers in question use plastic products
mhnufrecturing processes and morufacture also o miscellaneous line of
plostic objects clearly not subject to the wage order.

The fact thot the manufacturer also produces articles not
covered by the wnge order would not, in our opinion, defeat the applica-
tion of the wage order to thosc articles vhich would otherwise be included
within the definition of the industry. Further, the application of the
sowelry wage order does not degpond upon the use of a particular menufaoctur—
ing procese by the manufacturcr.

You will note that the wage order defines the industry as
including "the monufacturing, processing or assembling, wholly or partially
from any matorini, of Jcwclry, commonly or commercially so known. Jeowelry
as used hercir includes * * * articles of ornnment or ~dornment designed
to be worn on asporcl or carried om or about the person.! When we consider
the numerous cnd diverse artiecles coverced by the definition of this in-
dvustry, we renlize readily that severnl different manufmcturlng nrocesses
cmust be used to produce thom.

You inquire specifienlly about the a:plication of the wnge order
to the followinz opcrations:

1. Costume Jewelry "

fins, clips, earrings, bracelets, necltlaces ~nd similar items
of costume jewelry nre .roduced by plastic products manufacturing
rrocesses from plastic mnterials. Items in this category are
sold to jobvers and distributors of jewelry products: -

2. 2uttons and Belated Qrnaments

Buttons and similar or relnted ornaments, including "pin-ons!,
"sew-ons", and "clips" are produccd for sale to monufacturers

il
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and jobbers of coparsl products, for use in ornomenting finished
dresses, shoes, millinsry, coats ond suits, hondboags, etce In
mony cascs buttons are produced in scts with motching pins or
clips. Plastic processes are wsed ~nd the mrterials involved
arc for the most port plastics.

Items in both categories described obove are occnsionally pro-
diced with incidental perts, such as certors or cdgings, of metal,
wood or glass, but the plastic mrterials and the glostic processes
are still predominent in such cascs.

It is our opinion that the wage order applies to all of the items
listed under the hending "Costume Jewclry. !

With respect to the items listed under the heading "Buttons and
Rclated Ornaments," it is our opinion that the wage order applies to the
"pin-ons", "sew-ons", "clips!", "pins" and similer or related ornaments
rroduced for use in ornamenting various articles of apparel.

It is our opinion, howevecr, that the wage ordcr does not ordinarily
epply to the manufucturc of buttons. Eowcver, you statc that in many cases
the buttons arc produced in sets with matching pins or clips. IZver under
these circumstanceos it is our opinion thet the wage order docs not apply to
the production of buttons, provided thoey are produced in scts of two or more
and arec intended for permancnt attachment to wenring epporel. I the buttons
are of ~n unusual character, or are intonded for an wurusual usc, we weuld
like an opportunity to cxamine the various scts before cxpressing o final
opininn, Of course, you knou thnt o comaittce is about to be agpointed for
the button incustry.

~7=
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