UNIT:D STATES DEPARTMENT OF LABOR
Office of the Solicitor
March 2, 1942
Legal Field Letter |
No. (3
Attached Opinions
Copies of recent opinions on subjects indicated below are furnished

herewith for your information and proper notation in the Opinion Manual.,

Date " From To Subject

2-5-42 Warner W, Gardner Charles H, Livengood, Jr.
(GFH)

. s Tennessce
File No. 41~566
(Application of Section 13(a)

(2§ exemption to a company manu-
facturing and selling shades,

drapes, slipcovers and awnings.)
(p. 69, par, M; p. 102, par. DD.)

=642 Warper W, Gardner Arthur E. Reyman Request of April 26, 1941, for
(5E) ' opinion

(Application of Act to a com—
pany engaged in cutting and
distributing Christmas trees
which has a short productive
season during which the Section
7(b)(3) exemption is applica-
ble and a longer non-productive
season; whether the employer
may pay an employee a lower
hourly rate during the productive
season when it i1s necessary to
work overtime, i.e., more than
56 hours a week.) (p. 74, par.

P; p. 94, par. T; p. 249, par. F,)

2642 Warner W, Gardner Mrs., Clara Beyer Including apprenticeship benuses
(SE) in the regular rate of pay.
(p. 10, par. A; p. 18, par. B;
p. 240, par. A; p. 245, par. 2.)
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Legal Field Letter

No. 73

MELIORANDA
Date From Io
2-9-42 Warner W, Gardner Donald M, Murtha

2-11-42

o M I

22342

(EB)

Warner W, Gardner

Arthur E. Reyman
(2B)

Warner W, Gardner Jeter S, Ray
(EB)

r W, Gardner Aaron A, Cohen

B
(S

File No. 29-50, 440

Employer—employee relationship
with regard to draft buyers
(p. 49, par. B.)

, New Jersey
File No. 29-50, 404

, New Jersey

(ipplication of Section 13(a)
(5§ exemption to & company en—
gaged in the manufacture, sale, .
and distribution of clam chowder, )
(p. 65, par, I; p. 106, par. GG.)

Cotton Classers

(hpplication of administrative
exemption under Section 13(a)
(1).) (p. 63, after par. 2(c);
p. 101, par. 2.)

Inc,

(Manipulation of the regular
rate of pay;——a plan whereby a
company changes its employees'
pay from a trip basis to an
hourly basis, the employee to
receive 70¢ per hour but instead
of receiving 1% times the hourly
rate for hours worked in excess
of 40, the company is to give
them "a graduated bonus for all
hours in excess of 30 hours——
this bonus to be equal or in
excess of any sum due any em—
ployee if time worked in excess
of 40 hours was paid for at

1% times 70¢ an hour.")
(p5ﬂ4,ﬁw.c;p.2ﬂ”pan
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Date To

2642

Milwaukee, Wisconsin
(SE)

St, Paul, Mimnesota
(EB)

LETTERS

Subject

(Application of Act to cmwloyees who wish to
donate a day's work to the Federal Government
by turning over their earnings for one day to
the Government. Computation of regular rate
of vay and hours worked in such instances.)
(p. 121, par. 2; p. 244, par. C.)

(Application of administrative exemption under
Scction 13(a)(1) to an employee hired on an
annual basis and paid $2,400 or more during
the year, . Situation where employce is dis-—
missed and does not work the full year.)

(p. 62, par. H; p. 101, par, 2.)
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Charles H., Livengood, Jr, February 5, 1942

SOL : GFH: MMT
Warner W, Gardner i

, Temnessee

File No. 41-566

We regret the delay in replying to your mfmorandum of
Degomber 2, 1941, on the above subject. As is stated in your meuorundum
the subject compnay operates a so-—called retail store at Memphis,
Tennessee, at which it sells furniture, venetian blinds, avmings, drapes,
slip covers and other home Purnighinrs. Al]1 sales, apoarcntly, ares made
almost exclusively to incdividual heme ovmers, and the retail exemption
is apparently applicable uniess defeated by v1rtue of the processing
operations nerformed in the establishment.

The most complete description of these processing operations
which is available in the inspection file to which your memorandwn was
attached, appears in the memorandum addressed to dr. daves by counsel
for the subject company. In that memorandum it is stated that the sub-
Ject company sells venetian blinds, linoleum, rugs and carpets, bedroom,
living room and porch or lawn furniture, recady mixed paint, drapes, slip-
covers, shades and awnings. Since, however, you inquire only with re—
gard to the operaticns perfcrmed upon the shades, drapes, slip covers
and avnings, we assume that you do not censider the activities performed
with respect to the other items to be material to the determination of
whether the 13(a)(2) exemption is applicable, and we shall discuss only
the operstions performed upon the sneciitic 1tums about which you have
inquired.

Counsel statss that this concern seils new shades to owners
or occupants of various homes, buildings or structures. Some of the
cheaper chades sold-by the company are completely finished by the
manufacturer, i, e,, they are sold in the same form in which the sub-
Jject company receives them. Other shades, however, come to this con-
cern in "knocked down" form, with the shade cloth in bolts several feet
long and with quantities of finished rollers and shade sticks or woights.
In these cascs, when an order is received from a customer, the shade
cioth is cut to size, tacked to the roller and hemmed at one end for
the inssrtion of the shade stick. Thereafter it is deliverad to the
customer's premiscs and generally fitted into brackets located or placed
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Memorandum to Charles H, Livengood, Jr. Page 2

upon the top of the window casement,

It is our understanding that this represents the normal
practice of establishments which sell window shades, and that such con-
cerns in most cases do not carry completed shades in stock, but merely
keep the shade cloth on hand which, upon receipt of specific orders, is
processed in the manner described above. The mere cutting of the shade
to size, the hemming of the ends, the attachment of the roller and the
insertion of the stick do not appear to us to be such substantial pro-
cessing operations as would of themselves defeat the retail exemption.

Furthermore, we believe that the making of the drapes is an
operation no more substuntial than the processing of the shades. Window
drapes, of course, differ from window curtains in that they are made of
heavy upholstery fabric and normally hang at the side of rather than over
the window, although the drapes may be drawn over the windows when desired.
Bolts of drape cloth ccme in varying widths and, as & result, it is
generally only necessary when preparing such drapes for a customer to cut
the proper length of cloth off of a bolt which is already of the desired
width. It is hardly ever nccessary in addition to cut the cloth to the
desired width or to sew two widths of drape cloth together. ‘Vhen the
finished drapes are installed they are suspended from a rod above the
window either by means of rings, or of hooks which are pimnad into the
drapes. The pins or rings are fastened onto the drapes at the establish-
ment which sells themn, after the edges of the drape cloth which has been
cut to the proper length from the bolt, have heen hemmed., These items
are usually placed at intervals of 3 or 4 inches 2long the upper edge of
the drape. Fins are constructed rwch on the same principle as are ordinary
safety pins and the operation of »lacing them in the drapes is extremely
simple, Rings, however, are scwed to the drapes by hand. In addition,
in some instances, a simple system of cords and pulleys is attached, by
means of which the drapes may be dravm over the window and back. The most
complicated part of the whole nrocess, apparently, is the installation,
where some slight mechanical ability is necessary to place the brackets
above the window, drill the necessary small holes and put in the screws.
Operations as simple as those hercin described apnear to us to be mercly
incidental to retail sales ond not sufficiently substantial to be properly
considered as "manufacturing." This opinion is limited to the facts
described above, If in warticular cases it should appear that the making
of drapes involves operutions other than those hersin described, our opinion
mizght be different.

The making of slip cowvers, however, is not a simple mechanical
operation. - Slip covers, of course, are used mostly to cover couches,
davenports, chairs and occasionally pianos, although when people leave
their homes for relatively long veriods they may obtain slip covers to
cover such articles of furniture as {loor lamps. A slip cover for a
floor lamp, of course, would be nothing more than a bag of the appropriate
size. &Siip covers for easy chairs and couches, however, are not that simple
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Memorandwa to Charles H. Livengood, Jr. .- . Page 3

in design. We have been informed by the Textile Division of the

National Bureau of Standards that the making of slip covers of the

latter type is "a tricky job." The difficulty and complexity of the job
arise out of the necessity that the cover lie smooth and snug on the
particular piece of furniture for vhich it iswade, The cloth is cut

and sewed in accordance with definite specifications obtained by measure—
ments previously made by other emnloyees who must have e certain amount
of experience in order to perform the measuresent function properly.

The cutting of the cloth into the various pieces and sewing them to-
gether into the covers reauire the ability of an efficient seamstress,

or of a person with considerable experience in that type of work. Slip
covers do rot normally come ready—made to the establishment from the
factory, as do ready-made suits. Consecuently, each particular slip
cover must be "custom made," so to speak, in pursuance of the measure-
ments of each specific order. The skill required to make such covers

is of the same order, although perhaps not cuite as high, as that which
custom tallore exercise. After the pieces of the cover are sewed to-
gether and hemmed, snap buttons or fasteners are attuiched to the outer
edges. In the larger factories snaps or fastensers are generally attached
to fabrics by special machines, but it seems nrobably that in the present
situvation the fastenzrs are sewed on to the covers by hand. It is our
opinion, in the light of these facts, that the production of slip covers
constitutes a nrocessing overation sufficiertly substantial to defeat the
application of the 13(a$(2) cxemption in any establishment in which it 1is
performed.,

While the making of awnings does not apnear to be an overation
quite as delicate as maling slip cowers, nevertheless we belisve that such
activitizs likewise constitute manufacturing operations which serve to
defwat the exemption. Avwnings at times come ready-made in various sizes
and require no processing prior to their installation by the establishment
which sells them. If all of the awnings of the subject company were sold
in this mamner, of coursc, the ap»licability of the exemption viculd not be
affected by the concern's sales of awnings. It apnears from the memorandum
of counsel for the company, howsver, that this concern actually .iakes
avwnings from bolts of awning fabric and in addition maokes or alters the
frames or pipes by which the awninzs are suodorted. The nmaking of awnings
entails the cuttine of the avming fabric into scveral niecss (for the most
part rectangular, zscspt vhere fancy borders are added) of various sizes,
sewing them together and hzmming the edges. Then the apvropriate rings or
grommets are affixed to the awning in order that the ropes or cords which
will be employcd to lower or raise them will not tear the fabric upon
passing through., The avnings are fitted upon frames or suoports at the
site of the installation., These frames may be made from =sither small
pipes or rods entirely at the sstablishiment which makes the awnings,
or they may be ordecred by such establishment in a more or less pre—
fabricated form and cut down to the vpropur size as nzeded., This cutting
down iy be acconplished by pipe cutters, shears, or hack saws, and it is
possible that some soldering or wslding is worformad as & part of such
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. operations. Awmings are raised and lowered either by a system of

pulleys and cords which fold or roll-them up, or by means of a frame~-
“work which 1ifts the avning up against the side of the building to
which it is attaghed, We conclude ‘on the basis of these facts that
. the making of awnings under the circumstances outlined herein constitutes
a mamufacturing operation and is sufficient to defeat the application of
“the 13(a)(2) exemptlon to any establlshment in which such activities are

B -performed.
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SOL: SE+HWJ

February 6, 1942
Arthur E, Reyman
Repgional Atterney
New York, New York

Warner W. Gardner
Solicitor of Labor

Request of April 26, 1941, for opinicn

This will reply to Mr. Marx's memorandum of the above
date. Ve regret that an earlier reply has rniot been possible,

It appears that a concern engaged in cutting and dis—
tributing Cristmas trees has 3 short productive season during
which the szction 7{b)(3) exemption is applicable and a long non-—
productive season. The enmnployer inquires whether he may pay an
employse a lower hourly rate during the productive season when
it is necessary to work overtime, i.e., more than 55 hours in a
week.,

An emplovee may be employ=d at more than a single hourly
rate of pay during the year, Thus it would seem that the employees
of this compzny may be paid a different hocurly rate during the non-
productive scason than during the productive season, provided, of
course, that the rates are bona fide hourly rates at all times, We
do not think that it meltes any difference whether the employce does
substant’ally the same type of work in both seasons or whether he

is doing two different types of work.

This situation is to be distinguished from the situation
discussed in paragranh IID of Inpection Field Letter No. 2 which
1s the case of an employee working the seme number of hours in both
seasons and earning the same amount weekly in both seasons. We
assume that the emnloyee in the case discussed in this memorandum
does not work the same number of hours in the nonproductive season
as he does in the productive scason and that his weekly earnings
do not remain constant.

#224912
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SCL:SE: HYJ
Mrs, Clara Beyer ; :
Assistant Director February 6, 1942
Division of Labor Standards '

Warner W, Gardner
Solicitor of Labor

Including apprenticeship bonuses in the
regular rate of pay

Apprenticeship agreements commonly provide that the
employer will pay a bonus to the apprentice upon the successful
completion of his course of apprenticeship. Lir. : 5
Secretary 6f the : State Apprenticeship Council, by
letter of January 5, 1942, objects to the inclusion of such a bonus
in computation of an apprentice's regular rate of pay. You have sub—
mitted this letter to us and reguest our advice concerning Mr.
obiections,

As you knew, section 14 of the Fair Labor Standards Act
provides that on certain conditions the Administrator may allow the
employment of aprrentices at wage rates below the minimum established
by section 6. There is, however, no comparable provision in the act
granting the Administrator authority to relax the overtime require-
ments of the act with respect to this class of employees. Section 7
of the act requires that an employee receive overtime compensation
for the hours in excess of 40 per week "at a rate not less than one
and one-half times the regular rate at which he is employed." The
act makes no provision for excluding any part of an employee's com—
pensation frem computations of his regular rate of pay. In inter-
preting and administering these stetutory provisions, the Wage and
Hour Division has adopted the position that reguler rate of pay should
be computed from the employee's total cormpensation for services
rendered during & workweck. Thus, normally all bonus payments must
be considered as part of an employee's total compensation and as such,
they must be included in regular rate of pay computetions.

: In one situetion, however, the Division does not require the’
regular rate of pay to be recomputed because of a subsequent bonus pay-—
ment., That situation arises where an employer retains full discretion
dovn to the time of payment as to the amount of bonus he will pay. In
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that case, since the employer can control the amount he will pay, he -
can fix such amount at that figure which, with overtime based thereon,
will equal the flat amount he desires to pay. Since the employer has
such discretion, this simply permits him to pay this flat amount and
does not require recomputation of the employee's regular rate of pay.
With this one exception, however, all bonus payments must be reflected
in an employee's regular rate of pay and must be counted in determining
the proper overtime compensation due an employee under section 7 of the
Fair Labor Standards Act. |

In the case of the apnrenticeship agreements about which you
inquire, there is a provision in the agreements for the payment of
these bonuses in either a fixed or ascertainable amount. In view of
that fact the employer does not appear to have retained the discretion
referred to in the preceding paragraph. The consequence is that the
bonus payments zre compensation which must be included in the regular
rate of pay of the apprentices concecrned.

Since apnrentices are subject to the overtime provisions of
the act, as already pointed out, the fact that there is a "scrupulous
review" of apirenticeship agreements by the state authorities does not
render the foregoing principles inapplicable. The Administrator has no
authority to accord special treatment to apwrentices under the act as
far as section 7 is concerned.

. It apoears from Mr, ___ letter that the major objection
to the inclusion of the bonus in the regular rate of pay computations
is the "arduous and expensive job" of refiguring the apprentices' regu-—
lar rate of pay. This task may be avoided in the future by inserting
in apprenticeship agreements a provision for the payment of the bonus
based on a percentage of the total straight time and overtime compen-—
sation. This will make it unnecessary .for the employer to engage in
any extensive bookkeeping operations to determine how much the borwus has
augmented the regular rate of pay, for by its terms such an agrecment
will provide for a simultaneous payment of overtime compensation on the
bonus., : '

Wle are attaching a copy of the Wage and Hour Division's press
release R-1548 which contains a complete discussion of the Division's

posilion with respect to the effect of the bonus payments on regular rate
of piy.

Attachment

10
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