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As it is indicated in po ravraohs 14, 19 and 22 through 24
of the enclosed copy of Interpretotive Bullctln No. 14, section 7(c)
of the act, a copy of which is enclosed, provides an exaﬂption from
the overtime provisions, for an oggregcte of 14 workweeks during the
calendar year, for employces of an employer engaged in the first pro--
cessing or canning of perishable or seasonal fresh fruits or vegetables.,

As we understand it, the nsking of jellies and preserves
is very often not perfommed as & continuous series of operztions on
fresh fruits, such that it cen be said that the operations are all
part of the "first processing of, or % % % canning % % ¥ perishable
or seasonel fresh fruits or vegetebles,™" within the meaning of section
7(c). It seems, however, fron the facts presented in your letters
thet the jams and jellies nade by your client sre produced by one
continuous scries of operstions throughout which the commodities
remain perishable, and therefore thosc operutions would seen to come
within the scope of the section 7(c) exemption.

We should also like to czll your attention to section 7(b)
(3) of the-act; which provides an exenption from the overtine pro-
visions of the act, for un aggregute of 14 workwesks during the
calendar ycar, for eaployees engeged in an industry found by the
Administretor to be of a seasontl ncturo, provided thet during the
exenpt 14 workweeks onc and 2 half tincs the reguler rate of pay is

paid for 21l hours worked in excess of 12 in any workday and in

excaess of 56 in any workweek.

As it is stated in the enclosed rc¢leases G-61 and R-974,
the Administrator has determined thet the section 7(b)(3) exemption
is applicable to the first processing and canning of perdshable or
seasonal fresh fruits and vegetables. TFor the reasons expresscd in
the previcus paragraph, it is our opinion that your client's oper—
ations, &s deseribed in your letters, are exempt under section 7(b)
(3), es well es under section 7(c). Similar to the secticn 7(c)
exemption, the section 7(b)(3) exenption does not relax. the 30 cents
an hour ninimun wage requirecnent of the act.

As it is stated on puge 2 of release R-974, it is the
position of the Administrator that the exemptions provided hy
sections 7(c) and 7(b)(3) muy be teken consecutively.

You will notice from paragrephs 25, 26 and 34 of Intor-

pretative Bulletin No. 14 that section 13(a )(10) exepts from the
wage and hour provisions of the act any anployee employed within the
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Marea of production® (as that term is defined by the Administrator)
and engaged in handling or canning of M"agricultural or horticultural
commodities™ for market. The term "area of production" is defined
in section 536.2(a) of the enclosed copy of Regulations, Part 536.

The phrase "agricultural or horticultural commodities,” )
as used in section 13(a )(10), in our opinion includes only com— !
modities that sre cultivated by man, and since the jellies and jams i
manufactured by your client are made from wild fruits, none of his f
employees fall within the scope of the section 13(a )(10) exemption. 5‘
B We trust that this will enswer. your inquiries, but if you

have any further questlons, please do not hesitate to communicate

with us again.
Very truly yours,

For the Solicitor

By
kufus G. “ools

assistent Solicitor

In Chirge of Opinicns and Review

Enclosures (5)
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Chicago, Illincis

Deér Mr.

This will reply to your letter of December R4, 1941,
addressed to Mr., Snyder, a copy of which was sent by you to
Mr., Poolec. With this communication you enclosed a copy of
your letter to Mr. Elrey of our Pertland office. You request
& ruling concerning the status under the Fair Iebor Standards
Let of the head filer snd other employees of the
Lumber Company, , Oregon.

Head filsr

This employee is in charge of the compeny's filing de-
partment. He is naid 2 lump sun of %58,60 a day end receives
approximately from $5500,00 to #$6000.C0 a yezr. He is employed
for the purpose of msinteining 2ll sews in the sawmill and lathe
mill in first-class condition, including 11 guides end equip-
ment necess: ry for the comrlste operstion thercof. He super-
vises a filing crew of not less then five men whom he has
authority to hire snd fire. You state that the work of the head
filer involves a constant exercise of discretion and judgment,
and that the technique of properly setting end filing the teeth
and hammering the saws requires craft skill of an extraordinary
type. You point out that the head filcr is engaged in training
an assistant known as a "bench man! whose work is partly of the
seme nature as that of his instructor.

It is our opinion, bescd upon the facts presented by
you, thet the heed filer is exempt trom the nct «s an executive

employee within the definition s¢t forth in sceticn H4l.1 of
Regulations, Part 541. 4lthough, in addition to his supervisory
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duties, he performs & ceusiderable emount of mznucl work, it would
seun, as evidencsd by the high salery peid to this employee, thet
his wori is of "an uwnusually dif.icult nsture which his subordi-
nztes cannot perform and which directly a2ffects the continucd
operction of his wholc depertincnt” (cf. pege 18 of the report of
the presiding o:.iccer, & copy of vhich is enclostd). The fact
thot the hesd filer triins an assistint who partly perfoms the
seme tyne of work, would not necesserily destroy the nonexanpt
chercetisr of the work if the assistent is eble teo perforia this
work properly only aélter extensive tr ining and instructicn, and
if nene of thc other enployecs in the department is in ¢ position
te do this work. Concerning ths sulery raguircnent in subsection
(E) of scction 541.1, we essw:e that the head filer is guerznteced
a weekly selary of not less tiwen $30.00 in any workwcek in which
he perforns any work.,

("Cat" mzintenance forvrien)

s

You stat. that this aamloyse is in charge of a2 depari-
ment mointeined for the repeir of logging ceterpiller tractors,
and that he hes 1 leest six mechenics vunder his supervision who
are hired crd fired by him. UHe dees ¢ cossidersable amount of
physical werk, which you noint out is "principally thrt of leying
out the jobs and doing the more difficult znd technical work,
vhich is buyond the knovledge and experience of the men under his
suparvision." He is poid #225.00 per nonth. Waile it éppeurs tfrom
your lotlar thet the inspector has csbtims ted the minual work of

£8 enounting to 50 percent of his zctivities, you cxpress
the opinion that the inspector friled to distinguish betwoen the
porticularly difficult tasks wkich are & necessary incident to
's conduct of the densrtmunt as @ whole cnd his routine

work of ¢ nonexeipt nature. You believe that tz work of
the lettoer tyoo does not exceed 20 percent of his tive.

. It is not possible for us to deterarne on the busis of

the limited facts whethor or not _ , in addition tc his super-
visory duties, perforus work of "an unusuvally difficult nrture

which his subordinztes cannot nerform." 4z you will note from the
discussicn eppearing on puge 18 of the revort of the presiding

of ficur, the Wage end Hour Division considers instences of such
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‘types of work as rare, We have written to Mr. Elrcy for further
information on this question.

Shade fushing

You point out that this asployee receives a selzry of
approxinately $275.00 a month and hes full direction and control
of %4 or 30 :en in the shop. In addition to his supervisory work
he is engsged in designing and fitting flues and boilers on reil-
‘road equipment which, in your opinion, is work of a highly tech-
nical and speciazlized cheracter. TYou express the view thot the
physical work he perfor:s 1s necessarily incident to his super—
visory responsibility. '

In this case, egain, no definite ruling as to exemption
or nonexemption of the employee can be given. If the physical
work don¢ by the caployee is of & highly specialized and technical
character which cennot be perforned by ordinery nonexernpt copnloyess
and affects the continued operation of the whole depari:ent, such
work riight be considered es exa:pt work. 'We have asked Mr. Elrey
to furnish us with more deteiled infomeation regerding this enn—
ployee.,

We expeet to hear from Mr. Elrey concerning the restitu-
tion policy to be adopted with regord to the other employees men—
tioned in your letter to hin.

Sincerely yours,

Thomss W, Holland
sdministrotor

Enclosure

307534
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FEB — 2 1942

Kr. " "
1" _" kanufacturing Co.
" ," North Carolina

Dear dr. i

This will reply to your letter of January R0,

- 1942 inquiring whether fire drills held every sixty to

ninety davs &t the suggestion of the F,RP.I. and the
Har Department should be considsred hours worik:-d for
purposcs of the Fair Lebor Standards act of 1938,

The views of tiie Wage znd Hour Division with

. respect to the proper determination of hours worked are

to be found in the enclosed Intcrpretative Bulletin No.

13 and your asttention is specific2lly directed to '
peregreph 2 thereof. 1t is the view of the Divisicn

trat vhen fire drills are condoucted during regular work—
ing hours zt o time fixed by ths coployer, the time spent
in the driil should be considered hours worked for pur-
poses of the act., It would seem thut the workers continue
in the status of smployees under sections 3(d), (e), and
(g) of the Feir Labor Standards Act since they ere subject
to the supervisicn c¢nd control of their =mployor.

Sincer:«ly yours,

Thomas #, Holland
cAdministre tor

Enclosure
313808
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January 10, 1942

Washington, D. C.
Dear Congressman

. This is in reply to your letter of December 4, 1941,
addressed to feneral Philip B. Fleming, former Administrator
of the Wape and Hour Division. . We regret the delay in replying,
but it was unavoidable. s ' .

There was ettached to yoﬁr létter a letter addressed to

~ you by your constituent, Mr. , of the firm
' : Attorneys at Lew, Denver,
Colorado. In this letter Mr. inquires concerning the applica-

tion of the zct to employ:ses of lsw firms, In your letter you also
inguire whether "stenograsphers anployed in law offices are intended

to be included in the provisions of the Wage and Hour Act." We shall
consider the points raisecd in Mr. letter, and we believe that
a reply to his inquiries should serve equally to reply to the guestion
which you have presented.

In his letter Mr. stated it to be his impression that
this Division has expressed the opinicn thet employees of law firms
who "write business letters to lawyers in other states" are covered
by the Fair Labor Standards Act. We understend that the purpose of
his letter is to ascertain if this Division has taken such a position.

As you know, the act, a copy of which is enclosed, applies
to employees who are engnged in commerce or in the production of goods
for commerce. We are enclosing copies of our Interpretetive Bulletins
Nos. 1 and 5 which deal with the act's gencral coverage. As Mr,
has indicated, it is stoted in paragraph 8 of Interpretative Bulletin
No. 5 that certain amployees, of which typical exxunples are employecs
of trade asscciations and research and compilation services, who are
engeged in the dissenination of informetion through the mails "may
well be ‘'engaged in commerce'! inasmuch as the continued use of the
mails and the channels of interstate commerce in collecting and dissen~
inating information may bring the employees! work within the category
of work in interstate commerce." Undoubtedly law firms in varying degrees,
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pending upen their size and the locations of their clients!
residences or places of business, usec the interstate mails for
the transmission of information and the conduct of genesrzl busi-
ness correspondencé. But you will note that the lanuguage of
paragraph 8 of Interpretative Bulletin No. 5, which is quoted
above, cannot be construed as a categorical statement thet any
use by an employer or the mails is sufficient to bring his
eriployees within the coverage of the act. The quoted statement
does recognize, however, that any regular and centinuous use of
the m#ils or other che nnels and instrumentalities of interssate
commerce or compunication by an euployer in connecticn with the
conaduct of his business should be sufficient under the existing
precedents to bring employees whose activities contribute to the
cenduct of such regulsar and continuous interstate intsrcourse or
corrunication, within the coverage of the act.

We believe that if Nr. will recxanine the leading

case of International Text Book Company v. Pigg, R17 U. S. 91, with
which we assume he is fenilier, 11 will be clearly indicated to him
that the guestion of whether tho use ¢f the interstate meils and the
otiier channels and instrurmentalities of interstate commerce and com-
runicaticn censtitutes an engagement in coamerce subject to regulation
as such, is one of degree, and that in eny situaticn it is properly to

e zppreached a2s a questicn of degree, In e small lsw office without
out-cf-state clientele, it mey be difficult to establish that the
empleyees ere engspzced in interstate commerce activities which Cengress
intended tu cover by the Fair ILebor Standards Act, since in the ordinary

course the voluwue of interstate comrerce and communication may be, rela-—
tively speaking, too insignifimant to ke considered by the courts as
regular end continuous within the doctrine set forth in the Pigg case.
In the case of the lerger law fims, on the cther hend, who in the
ordinsry course conduct a regulcer correspondence with numerous ocut-of-
state clients, and whose anloyces through their activities directly aid
and cuontribute to the compilation of data for reguler transmission in
interstate commerce in the fonis of briefs, pleadings, legal documents,
end general business correspondence, scmetimes merely typewritten, sut
often nineographed or printed, we believe it prcbable that the courts
will hold such employees te be "engaged in comnerce" or "in the pro-
dection of gocds fur cunncrce® within the meaning of the Fair ILabor
Standards Act and the doctrine of the Pigg case. Between the types

¢f lew fims lying &t these two. extremes, as has been indicated, there
is to be found &n elnost linmitless veriety of situaticns involving
ninute gradations of degree, and in such cases 1t seens clear that a
sound determination of the unStlun of ccverage in any given instance
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can only be predicated on a full knowledge of «ll the facts of a
perticuler fim's activities and the circumstances of the employ-
rent of ¢ech individual employee whose status undér the act is

sought tc be determined. If Wr. is concerned with the status
under ‘$He ‘act of any individual employee of a particular fim; we
shell be 5lud to ettempt to advise him on this matter if he w1ll
subﬁ1t tc us a full account of the situation.

As Mr. = has noted, this Division dces not consider
employees of law firus to be exempted froa the wage and hour provi-
sicns ‘of the act as being engaged in "any retail or service establish-
ment, - the greater part of whose¢ sclling or servicing is in interstzte
conmerce" wrter secsion LZ(a () of the a2ct. This opiniun is expressed
in paragriph 29 oi Iafernrebstive Bulletin No. 6, & copy of which is
enclesed, Hr. _ _ apnsrentiy is laboring under the impressicn thet
since:it 1% the o W of t:u H'vc ard Keur Division that employees
of law firns are woth Zron: the ant as being engeged in a Mservice
esteblishmienvt it follons that th:s Liwizion is of the opinion that 21l
exployees of ail lew Diens frve ne sarily covered by the act and
entitled ‘to 1ts bererite. This inicvones, however, does not logically
follow, since the goestions ¢f whother 4 portreular empleyce is "engaged
in COLNerce” cr Win the produacticn ¢f gouds (or commerce,! on the cone
hand, end mhctq\r en ,np70vec is exenpt ¢s buing cngaged in a Yservice
esteblishrent? within the toms of sectiun 13(8‘( ) of the act, on the
other hand, are envirvely distinet and sevarate. 4s is 1ndlcated in
peragraph 3 of Interpretative Bulletin No. 1, the question of whether
a particuler emplcyee falls within the coverags of the act is an
individual matter depending upon the precise duties vhich are per-
formed by hin. Some. aiployces in & given establishmont may fall
viithin ‘the  gengral, coverage of the act while ocher enployees in the
sare establishment mzy not. And as has been previcusly indicated,
the enployees of sore law fims may be covered by the act while
empleyecs of cther lew firms may nct. I, however, the exenpticon
provided by sscticn 1Z(a () of the act is applicable, ¢ll employees.
engoged in the estaklishaent are exenpt from the minimun wage and
cvertine compensetiun provisicns of section 6 and 7 of the.act. See
pgrcprgph 5 of Interpretative Bulletin No. 6, The impert of the
opinicn expressed in paragraph 29 of Interpretative Bulletin Nu. 6 is
nerely that if and when a particular employee of @ law firm 1is covered
by the act by reszson of his being engeged in cunmerce cr in the produc-
tion of goods for comnerce, his employment will not be exempted from
the operation of the wage and hour provisions by reason of his being

engeged in a “service estcbllshnent" within the meaning of section

37 rc'vﬂT -r
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13(a)(2). But it is certainly not mennt to say thot as a result

of the inapplicability of thot exeuption all enployecs of law

firms are necesscrily "engazed in commerce! or "in the production

of poods for commerce." If particular cmployees of law firms are

not "engozed in commerce! or "in the wnroduction of zonods for commercec,"
the act hus no application te their cmploymont and the question of
whether such particular employces are engaged in a "service estab-
lishment" vithin the meaning of section 13(2)(2) is moot.

We have given careful eonsideration te Mr. ‘s reference
to an opinion, purportedly rendered by this Division, that "an employ-
ment zzency whnse interstate business docs not exceed 34% of its gross
income is not a service establishment within the oxenption of section
13(a) under Bulletin 6 and !'Inasmich 28 the employces nf the employ-
ment ageney would seem tn be nccessarily enzazed in the trangmission
and disseminntion of information to other states, in the form of
written materinls, it would seem that they nre engaged in interstate
transaetions.'" However, sinco Mr, dié not identify this memo-
randum or letter by date or by the nono of the adlressee, wo are
unible to loeate it in our files. Sifhwee the complete opinien is
consequently unavailable, we have no ¥mowlzdge of the oxact frectual
situation to which it moy have beon addressed. As a result, as Mr,

wvill reelize, we 4o not feel in 2 rositi~n to comment upon this
qurted statement, If Vr, __ bas any questiosns resnrding this o»pinirn
we shall be glad to offer our commente repaw

2ing the situztion involwved
upon receiving the data above rofarred to which will 2id us in loeating
it in our files,

We trust that the forezoing opinion will furnish you and Mr,
with the information ynu fesire. If we can be of further assist-
ance to you or to yvour constitucnts din conncetion with problens oris-
ing uncer the Fair Labor Standnrds het, we shall be happy to offer all
possible assistnnco,.

Pursuant %o your request, we ore rcturning Mr. ts letter
herevith,

Sincerely yours,

Thomas W, Ho1lland
Afministrator

Enclosures (4)
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