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In reDly refor to: 
SOL: EGL: VAS 

,J,?.nUL'.ry 15, 1942 

, Esquire 

------.,.._-
l,ilissouri 

DCRr lVlr. 

sincerely regr8t the. d:::lc'y the: t he:: s nccurred in reply­
ing to your lett(')rs of .. 29,1941 C:'l1d N0Vl);:b8r 29, 1941. 

You inquire :.: bout til.:: ty of the pro­
vided by 7( c) [nd B(;:.)( 10) of the I"<:.ir I;bor Act 
to the:: ,';l':ploy',;cs of on,", 0 t your cli,:-ntsi'k:o 'mg" g(; in thG c.:\.king of 
j cllic:s c::nd jc,J:'s fron .dld fru.i ts. You the processtng cos 
f01101:s: 

.. 
liThe opm':' U.ons of this cO':!IXI1Y consist of 

sortinc, Gto',; d.ng, ;:r,:1 fri3sh fruit con­
sistin:: of V',riOHS bcrri0R, nlu"'s, gr:.-p .. ,s i.md. 
pc:.:ches. Tho, frlli t:::: th,.:x; cook-'d in c'. k,::;ttle 
to t.he. jUic(, c'nd th";n pl['c(O)d in (" bL\g ·:;nd 

st.r'incd ,juice is then :'!},in c00kGd 
ri tl.".l r 2nd ;H:-ctin c:.nd in the c".sc of of 
the' frui tR the:: fruit 1 tself is cooked 1i.i th sug,'.r 
to l.,okc: prc:scrv(:::;. Aftt:.r sufficient t:Ce 
product irs pl;::c",d in 61').38 j:'rs rnd hrr:itL(>.J.ly 
Gl:'led 1;,"i th ,: (1l:;t;:'.1 cr:.p, th",n ,-·i :., p:.pcr 
c'.p Dnd o. la-hel is pasted on the ,j: .. r. Tl:e jrrs are 
th(.;n p,,-cC-K8d :nd of tb'..:n ship)cd in lLV.;rstc.tG 
co;:]; lcrce. Thc process of ,ltking the: Jnlly 
and prCS0rVC[j is 2. continuous one in 
one Th;.,;ro io no storing of the juict; <:tfter the 
first cooking, hut it is :adc into j Glly or pre­
serves the 3,'LG dc..y, t;xcq:;t th::.t occasiow::lly in 
the:; gr"-'Pe S8c:,son ."hen it is i..;·:lpossiblo to CG1"'1plEtC 
th<3 of the jelly in onu di.y end. 50,::8 of the 
juice is held OVGr until th(·; nGxt d8.Y." 
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________________ , Esquire Page :2 

As it is indicated in pc.rggraphs 14, 19 and 22 through 24 
of the enclosed copy of lnterprektive Bulletin No. 14, section 7(c) 
of the act, a copy of which is enclosr-;d, provides an exenption from 
the overtll18 provisions, for 2.n 8 ggrege.te of 14 worJ.nveeks during the 
calendar year, fer employees of an employer engaged in the first pro­
cessing or ccmning of perish&ble or seasonal fresh frui ts or vi;.get2.bles. 

As we understand it, tho uaking of jellies ,,:cud preserves 
is ver::;" often not per.fcilTIl1ed as e. continuous series of opcrc::.tions on 
frosh fruits, such thC:lt it cc.;.n be said that tho operations ClT8 all 
p",rt of the Itfirst processing ot, or -x- ~A- * canning ~- * * perishable 
orseasoncil fresh fruits or VGgE;t[~blt:s," "wi thin the l.leaning of section 
7( c). It sems, howev,":r, froD the fncts presented in your let tel's 
th2.t the j2J:!S and j ellie3 Dc.de by your client ':'Te produced by one 
continuous soriGS of oper8tions throughout which the conY.lOdi ties 
renain pGriGhablc, and th€:refore those opt;r~( tions ..".·;-ould seen to cone 
within the scope of thE: s(~ction 7( c) exemption. 

We should also like to CellI your attention to section 7(b) 
(5) of the:ac.t, lHf1.ich provides 0.n eXGnption fron the oV0rtinE; pro­
visions of the &ct, for un <l.ggregate of 14 workweeks du..""ing the 
(,alendar yeoI', for e7Jployces ong8.g-:d in [cD industry found by the 
AcL'!linistr<:"tor to he of a seasoru;.l nature, provided thE't during the 
exenpt 14 workweeks one and 2- half tiI:JCS the regu12.r rate of po.y is 
paid for 2.11 hours worked in excess of 12 in any workdDY and L."1 
excoss of 56 in 2-ny worbveek. 

As it is stated in the enclosed rEleases G-61 and R-974, 
the Adninistrator h&s deternined till: t the section 7( b)( 5) exenption 
is applicable to the first proct;ssing and c8.nning of perisTh1.ble or 
seasoncl fresh fruits cmd vegetu.bles. For the reD.sons expressed in 
the previous par2.graph, it is our opinion th8t your client's oper­
ations, '-'.S describod in your lE]tt3rs, arf'~ E;XE:r.pt under sf;:;ction 7( b) 
(5), ['. swell [·S under section 7( c). Sir,jj.l::.:.r to the secticn 7( c) 
exemption, the section 7(b)(:3) exenption dOGS not rele.x the 30 cents 
e'-il hour Dinir'lU1~ lNage r8quircLlent of the &ct. 

As it is stated on p2ge 2 of relae.se R-974, it is the 
position of the Act:-,inistra tor th;::,t the eX8Flptions provided by 
soctions 7(c) and 7(b)(5} r.E ... y be kken. consecutively. 

You vdll notice frer: p2.rggrc'.phs 25, 26 2-nd 54 of IntC:lr­
pretatj_ve Bulletin No. 14 that section 13(a)(lO) exenpts froD the 
wage and hour provisions of the act any mployee 6Dployed wi thin the 
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______ ~~--------, Bsquire Page 3 

"2rea of production" (as that term is defined by the Administrator) 
and engaged in handling or canning of "agricultural or horticultural 
commodities!! for market. The tern "area of production" is defined 
in section 556.2(a) of the enclosed copy of Regulations, Part 536. 

The phrase "agricultural or horticultural comrnodities, II 
as used in section 13(a)(10), in our opinion includes only com­
modities that are cultivated by man, 2nd since the jellies and jams 
manufactured by your client ere mnde from wild fruits, none of his 
employees fa. 11 within the scope of thE) section 13(a)(10) exemption. 

We trust thtt this will answer· your inquiries, but if you 
have any further gUl;3stions, plGasG do not hesitate to conununicate 
with us [\gain. 

Enclosures (5) 

300867 

Very trUly yours, 

For the Solicitor 

By 
huTus U. ;:Ooole 
Assistc-nt Solid tor 
In Ch[,rgu of OtJinions cnd Review 
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------~------~ 
, Esquire 

~--------c~--------. 

Cl1icago, Illinois 

Dea.r Mr. 

SOIJ:EB:HH 
.J~~~~r7..29~. 1942 

This will reFly to your letter of Dec8lTlb6r 24, 1941, 
addressod to lV'lr. SnydGr, a copy of vvhich vms sE.:nt by you. to 
Nr. PoolG. \~i th this oonununica.tion you enclosed a copy of 
your lett0r to M.r. Elrey of our PcrtlD.~d_ office. You request 
a. ruling concerning. the sw.tus under thE:: Fa:i,r LEbor Stano.ards 
Act of the: hec~d fil'3r Bnd other employees of the 
Lumber Company, , OI'€gon. 

This fmploy~e is in churgc of the comp~nyfs fIling de­
partment. Ho is D<>-id 8. lump Burn of ~~58. 60 a day Q.nd receives 
approximately from $5500.00 to ~~6000.00 (J. yG2r. He is employed 
for the purpose of m;: int,c;.ining all S&.ws in the sawmill Clnd lathe 
mill in first-class condition, including 211 guid~;s 2nd equip­
ment neC8SS, ry for the com;:·12tc oper[:Jtion thcrGof. He super­
vises a filing crew of not less thEm five mr:.n wflOm he has 
2.utiJority to hire 2nd fire. You state th'2..t th.e work of tOG head 
filer involvEs a constant <::xerci.Sl; of discretion e.nd judgment, 
and tlHlt the technique of properly setting and filing the teeth 
and he.mmcring the smrs requires craft skill of an extraordinary 
type. You point out that the head filer is GDgagcd in tmining 
an assistant Imowl1 as a "bench mc~n" v,'hose work is pe.rtly of the 
serne n8. ture as thc,t of his instructor. 

It is our opinion, be.scd upon th,,,, fc;,cts presented by 
you) th~t the hc\:~d filGr is exempt trom the :~ct "'.s an eXGcuti ve 
GlTlP10yee wi thin thG de;fini tion set forth in sucticn 1541.1 of 
Regula tions, Part 541. Al tllOUgh, i.n addition to his supervisor~T 
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_______________ , Esquire Pf.ge :2 

dutiGS, he p.:::rfol'ms .s. ccnsider.:~ble c:nolmt of lik'nu~'l 'Nork, it would 
sel::Jil., as evidenc1jd b;r the high sc::l;:'TY paId to this emploYt::e, th;~·.t 

his 1iwrk is of "r.n unusually diLicult nc·tun: ",:uch bis subordi­
m:·. tcs cc nilot perfonu and 1!~hicli dirf:;ct.ly 2.ffects tho cOl'!tinucd 
opc re:. tion 0 f his wholo depe.r un::nt II (cf. pc: ge 18 of the; report of 
the presiding o "ic.:;r, 2. copy of li'J-!"ich is enclo8c:d). The fact 
t,hct thG hLEd file:.r tr<1ns 2.11 {;~ssist-::,nt who pertly pori'oms tl:c 
scme type of work, 1'tould not m~cess<.rily destroy the ncn~jXQnFt 
ch['r.::~ct.·~r of the v:iork if tl::e Lssisknt is ['blo to ~)(~j,-fori'l this 
1:;ork properly only ,:.ftnr Gxtensive tr ininG and instructicn, c'.nd 
if' none of the other enplo/<:,,c:::; in the d(j:x~rtn l ;nt is in L' posi bon 
to do this vlori<. ConcQrnj,ng th'..:: s ·,.18ry r,.:;quirC!Knt in subsection 
(E) of section 541.1, we: e.SSU·:8 tJ:l<.'.t thE: hG[,d fihr is gUcT::ntl' Gd 
a Wt:okly s,:l8.1'Y of not 1\:33 tl:wn$3D.OO in ccny workweek in'iJhich 
he p (' rfor;:13 2-n;y '\;:fork, 

.J.IIC··,t lr T"::·l·nt.'·'n::>tilc'·· fO--"l"'~""n' ...... • ._. ..... ~ .. ~,... ..1 ...... '-' J 
~----------- ----------_ .. __ ._._ ... _._._-, 

You st,:~ t..,: tJ-~f~t. tl1is (J':l')loy(:,a i:: j_n charge of P. dopa.rt­
ment m::'intD.ine;d for the repv.ir of l()~~ging C(.· t(;r~)illc:.'.r tr:\ctors, 
and th.':::.t hr. , h,'.s i.t 1()2si-, sjx l'~(;'dl[:nir.s \..'.nde)r his 1:>up"r~Jisj.on 'who 
erE; hired ,-'.cd i'irvd b~i hi.'n. Ii : dc '~ s <; cQ/; sid (~r~'~ble QI:10unt of 
phys:i.c~~1 work, 'viihich y()u poj.nt out is "princip8.11y th:·'. t of Lying 
out thE: jobs ('md 00ing tho ;'::ore: dif?ic'llt 2.!.d t':':: chnicC).l \"fork, 
which is b:~y ond U:G kno1"lcQgu ~· ,rJ d (~y.·p8ricnco of the ren unde r hj.s 
sUfc;rvision. 1I He is ];.';'.id ·:f225.0n per r!onth,W'ri.lo it G.l)/-,(',iLl'S fron 
YOVT lett"::r the:- t tn.] inspector h: '.. s "5 ti!"" tsd tIll? I:'; nu;::l '.:wr!.< of 

r.s C'Lloun ting to 50 pcrc,.mt of !,j;, c~cti vi ti<:'JS, you express 
the:; of-i.nion th,:.t the inE,pcctor f~.iL:d to (hstingui::;], b/;:tYf'xn the 
P": rti cul;::.rly diffj.cul t te.sl~;:; wr:ich ~'.lV ['. m'C(1ss!:,.ry incident to 
". , s conduct of th(; ckD~n·tx:l~.:nt Cts c: '."hole < .. nd his routine 
'!fork of ". nonGxo:;pt nc.-.turc. You believe that 12 'hork of 
the letter tYDO does not exc"e;d 20 I)E;rc~.nt (.·f his ti~.,G . 

It is not possible for us to rl0te~~~ne on tto b~sis of 
th8 IJ;'1itcd f(~ cts Y·;hl~th0r or Dvt , in 2ddition to his super-
visory duti<,)s, p8rf()r:,~s ':mrk of 1I;::n unusl..k'.J.ly difficult n:-ture 
lNhi.ch his subordin:,;. t(~S c;:mnot p8rfonn." 11.3 you "11.:1 notre: fro):: the 
disc:ussicn <.'.PP8[cring on j,~"tg8 18 of the rc-:)ort of the: !lrssiding 
of fi ct:r, the v~ag8 (.'.nd Eour Di 7ision cons iders inst2-no~s of Gll ch 
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Esquire -------------------- Page 3 

types of' vvork <:'.S r8.r:e. We have vITi t ten to IIf,r. ElrGY for further 
infoITi:a tion on this question. 

Sh2.de hushing 

You point out thC't ttis a:;ployee receives a s21<.:.ry of 
approxin~tely $275.00 CL nonth c:.nd h.::s full dirGction and control 
of 24 or 30 };;cn in the shop. In addition to his supervisory work 
he is eng3ged in designing and fitting flm,s cLnd boilers on r2.il­
rond equiprncnt which, in your opinion, is 'work of a highly tech­
nical and specialized character. You eXl')ress the view th[,~t the 
physicRl work he perfon:s is necessc:'.rily incident to his super­
visory responsibility. 

In this case , 2. g8.in , no dcfini te ruling as to exenption 
or nonex8mption of thG er:;ployc8 can bo given. If the physical 
work done by the a:.1ployee is of 8. highly sp8cialized 2:nd technic2.1 
ch~rc,ctcr .1J':hich c2.nnot be perforn<:::d by ordinc,ry nonexenpt c.::ploye '3s 

and Dffects the continued opera tion of th'~' whole deparh:,ent, such 
-Hork night be considered c~s eXCl2pt ,,"ork.\,~ie have Clskcd Mr. Elrey 
to furnish us ,vi th Dore detciled infom8. tion regerding this 81;:­

ployee. 

We expoct to hGc~r fron Ivir. Elrey concerning the resti tu­
tion policy to b8 adopt0:d I'd th rego.rd to the other 8r:rploY86s i:"len­
tionod in your'lettor to hil:'.. 

Enclosure 

307534 
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Sincerely ~'ours, 

Tho)~E~s ~·f. Holland 
Adj' l inistr2 tor 
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SOL:FUR:NT 

FEB - 2 1942 

Mr. " " ----------
II _____ " kanufac turing Co. 
" )" North Carolina 

Dear ivlr. " " ------------------
This will reply to your- 18t;~er of January 20, 

1942 inquiring whether fire drills he_ld eVGry sixty to 
h.i.ne.ty days Cit .the . suggestion of the 10',2.1. 2.nd the 
~rTar Department should be consid:.:"red hours worxc'd for­
purposes of the li'ai.c Lb.bor Standards Act ~f 1938. 

The views of the 'P8.ge ~nd Hour Division with 
rospl?ct to tbe proper de to'tn ina tion of hourslNorkod are 
to be found in the enclos'cd intcrnreta ti ve Bulletin No. 
13 C1_nd your p.ttention is spt;cifically directE":d to 
pc.:r2.gn:.ph 2 thp~eof. 1 t is the view of the . Dj_visic:n 
ttRt when fire drills are conductcd during Y'(:g!J12r work­
ing hours 2.t "'_ t:Lrne fix,jd b~y the. employer, tbc time; spent 
in the dril.l should b~; conS~Ldond hours wOl'i-;:',o,d for pur­
Doses of tY'e 8.ct. It lNould 888m ti':C: t thc',vorkers continue 
in the st<~tus of "I'l.f'loyees under sections 3(d), (e), and 
(g) of the Ftir Labor Sto.ndards Act since they 8re subject 
t.o the sD.pervisioD <.nd control of their '~lTlploycr. 

Enclosure 
313808 
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Sincer:;ly yours, 

'I11omB s i~. Holland 
. F_dr.linis tr<. tor 
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In reply refer to: 
SOL:GFH:JG 

January 10, 1942 

Washington, D. G. 

Dear Congressman 

This ~s in reply to your letter of December 4,.1941, 
addressed to ~eneral Philip B. Fleming, former Adninistrator 
of the Wage and Hour Division. We regret the delay in replying, 
but it "JaS unnvoidable~· 

There was attached to your letter a letter addressed to 
you by your constituent, Mr. _, of thE; firm _____ _ 

A ttorneys at Law) Denver, 
Colorf'.do. In this letter Mr. inquires concerning the applica-
tion of tb E, act to employees of law fi!'lT,ls. In your letter you also 
inquire vrhether IIstenographers Employed in law offices are intended 
to be included in the provisions of the Wage and Hour Act~" We shall 
consio8r the points r2.isod in Mr. letter, and we :believe that 
a reply to his inquiries should serve equally to reply to the question 
wPich you have presented. 

In his letter Mr. sta ted it to be his impression that 
this Division has e~ressed the opinion th2.t employees of law firms 
who "write business letters to lawyers in other states" are covered 
by the Fair Labor. Standnrds Act. 'Ire underst8.Ild that the purpose of 
his letter is to ascertain if this Division has taken such a position. 

As you know, the act, a copy of which is enclosed, applies 
to employees 'who are engpged in cOrnr.J.erce or in the production of goods 
for commerce. W8 are enclosing copies of our Interpreta ti ve Bulletins 
Nos. 1 and 5 which deal with the act's gem)ral coverage. AS Mr. __ _ 
h8.s indicated, it is 8t:].ted in p.:;.r;;~graph 8 of Interpretc.ttiv8 Bulletin 
No. 5 that certain cr;)ployees, of which typicC'.l eX~'.inple8 are er:lployeGs 
of trade 8.ssooj.a tions and research and compilEl.tion services, who are 
engaged in the dissemination of informetion through the mails ''may 
well be 'engaged in COnlt'lerce' inasmuch &~S the continued use of the 
mails and the charmels of interstate comn6rce in collecting and diss8r:l­
ina ting infonna tion P'l.ily ~ring the employees' work wi thin the category 
of work in interstE!.tecoI!1p.H:!rce." Undoubtedly law firms in varying degrees, 
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pending upon their size and the leca tiens ef their' clients' 
residencos 0.1' pln.ces of business, USE: the interst[·~ te mails for 
the trC'.nsl'''.issien of infom.ation and the conduct of general busi­
ness corrcspondencG. But you '.till note that the 18.nugua~e of 
pamgr2.ph 8 of Int8rprEJt£::.ti ve Bulletin No.5, which is quoted 
above, cannot ~e construed as a categorical sk.tement that any 
US0 by an e:nployer or the aa.ils is sufficient to bring his 
enployees within the coverage of tJ1eact. The ,!uoted stateI"',ent. 
does recognize, however, th::>.t anyregul.:?r and 9cn~E~~ use of 
the ID<"ils or other chL~nnols and instrUt":lcntali ti8s of intE:rstate 
cosnerce or comr;!UnicC'.tion by an 8Clployer in connecticn with the 
conCtuct of his busi ness should be sufficient under the existing 
precedents to bring 8mploYGEs whose c:.ctivities cont.ribute to the 
conduct of such regulp,r £lnd continuous interst~tG intcrccurse or 
COr:l..~un..'1.cation, within th0 coverc::.ge of the <lct. 

We believe that if Mr. ,nIl reeNl.Llino the leading 
case o.f Intern3.tLmal T0xt Book Cor:'p&ny v. PigC;, 217 U. S. 91, with 
which we aSS1..lr.1.e he is- f~~l.lili?r, i~wITl be clucrly indicated to hin 
thc:t the question of whether thu use (jf tho interst':l tt! r:;8.ils and the 
otiwr cI12nnels Clnd instrUElen't21i ties of intdrste.te com~~erce and COffi­
rr:uni.c<"-ticn ce:nsti tutes an engagement in CC::l''1'JrcE:. subject to regulation 
&3 such, is one of degree, u.nd that in any situaticn it is properly to 
be 2ppronched 2.S a qU0sticn of dq~ree. In e. small It.V{ office without 
out-cf-str'. te clientele, it nc.y be difficult to establish tl12.t the 
G!TlplC:y8cs C.re eng~~iscd in interste. to CQYlp';erce acti vi ticis which Congr~ss 
intended to covr;;r by the Fair Labor Stande.rds Act, sincG in the ordinary 
CGurse the volul'.lt:; of inters ta t'.3 C()l'Wie rCe cmd ccm~:nmi.ca tion nay be , rela­
tively speaking, tvo insie.'11ifioant to be c0nsidered ~y the courts as 
regu.lflr t.'Ild cc>ntinU(Ju. "IlL thi.n the doctrine S(;t forth in the Pigg case. 
Ir1the case of the 1£. rger I,;;.\,! fims, en the e;ther hend, who in the 
ordinD.ry course conduct a n~culi.'.r correspondence with numerous out-of­
stn te clients, B.nd whose cffi!)loyces through their acti vi ties directly aid 
[lnd c0ntri bute tv the cOI'lpilati()n (;f dClta for regule.r tr8Ilsnissivn in 
int~rstate cC';)H1erc0 in thE; f()I1:1S of briGi's, pleadings, legal docur:\ents, 
and gener::;l business correspondence, sor:1etin(..;:s merely typewritten, eut 
often nineographeJ. or printed, we believe it prube.ble thE. t the courts 
will held such employ,,-"cs tc be "engD.gcd in com:,erce" or trin the pro­
d"Q.cti0n of gOi.ds fuI' C~;lnlrcell within the nuaning of the Fair Le'lbor 
Sto.nC:ards il.ct and the doctrine cd the PigV case. Between the types 
(:f l,;ow fims lying r_t t118se' tW0 extremes, 'us has been indica ted., there 
is to be found C.n [.1J.ost liBi tless variety of Iii tua ti<.,;ns involving 
ninute gr2.da ~i()ns of -Jegree, and in sllch cases it seerlS clear that a 
souncl. deteminatiun :)f tlHi questLJn of coveraUJ in any g:i ven instcmce 
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can only be predica ted on a full knowledge of 1',.11 t}1e fects of. a 
pc-.rticulc..r firm IS acti vj ties nne the circumstances of the enploy­
Dent of o.s.cl1 individual aT!JployfJe ",[hose status under the act is 
sough t to bc deterr:tine.d. If Mr. is concel~ned with .the status 
under, tlfe 'adt of any incli vidual E::l~ployee of a: parti.cular· finn; we 
sh2.11 be glad to' e,'ttempt to· adviSe him on this m~ttor if he will' 
sum.it ·te,: us a full account of the situation. 

As Mr. has noted, this Division does not consider 
enployees of luw fin;'ls to be eXeI::pted fro"i the wage and hour provi­
siens 'of the act as beinG engaged in I!any retail or service estc-:blish­
Dent, the grec..t8rpart of whos(;; selling or servicing is in interstate 
corv:~erC8H UTl(:8r sec:'5_vr..1Z.(a;·(2) 01 tbe act.' This opini0n is expressed 
in p2.rag·rhph 29 0,;:. :.:;,t;c('!)rst;:· 1-.i ve Bulleti'1 Fa. 6, 2. copy of which is 
enclos ~·rl .. 0,,-,' "'Pl""\~ ~c -1t-' -- ., ~ l-'b('I';n< under the. .; "'DresS';"n tih" t 0..--;'_,_ J:.!..' .• '_"_ ":';~!", .. :.' .'_ '-'J. -L ..... _~.:> c. .. J .J.., t,;.> ...... v, ...L.!.~_ -L,V c..;. 

sinc e'· it :i.'i:r' t':iu "~·:·-:_C.j··,1 () f' t~-;'G W;:t,O;e arld l-k:Ul' Di visi 011 that eo.ployees 
of 12.W fir':.1':' 2.-:'~E; r!~t. '~:;:f'::I;'''' ::::"""('1:-, the &.r:t. as being engE'.ged in a "service 
es t£.bli sb_, e:-:G ,f H· /cl.l"",8 tii<",t, th':'s I;j,'d·3i·'J!1 is of the opinion that all 
€wploycesof 211. lU'i f. :('1::,8 ~. \:'1..; (~5;~~:;~':~2_~-:.~ covered by thE; act and 
entitled to -its b8T;'3I'l'I.:z. 'l'~lii:1 ~~!lL::r-:'r'J'/.) r~O"IvGver, does not logically 
follow, since the; ~;"G0ti\Jr:8 c..1 whether '1 p;;.rt1.'~Flc..r enployce is Ilengaged 
in COE!J.1erCe" 01' Il::n tT:<f.; prorlucT,icn of VOIj'~;d L:.!' CO:D::;ere8, It on the one 
hand, ,end whcthcJ.t' en 8nployee is eX6'-1}:l-l:. <':'8 b~;i;--.l2' Gngc:.ged in a "service 
cstc,blisht.ent ll ~··-ith:in the t0I'nS of sElcti',.n E'~a:)(2) of ths <'oct,. on the 
other haI'rd, ere em.iJ'ely distinct nnd seu2.r::cte.. As is indicated in 
paragraph 3 of Intm'pret2.t.ive Bulletin No.1, the questivn of whether 
a particluar enploycefallsvYithin the c(;vcrag,c; of the act is an 
individu8.1 t.l2_tter clependin(~.up(m the precise .:.lutios \Thich are per­
fomed by hin.So'"tE:"cuploYGGs in 2. giV811 establish~:lGrJ.t r.ay fall 
wi thinthc' gcnern.l. coyernge of the act 1l'/~lild ocber a:ployee8 in the 
sacs est:lblisl)r::ent "L2.y not.. And Cts has been i:lrcv5.cusly inclicated, 
the enploy0es of sor'e law' fir.-;1s E1e.y be C<.lV0:r'6d by "tr.:e net whi.le 
emj?lcyecs of ether lc_w firms ~J.a~t net. L':', !tow8ve;:'} the eXEr..ptiC'n 
pr0vidcd by sE.;cticm -LSI: 2. )( 2) of thG act is cpplic2.ble, <::.11 er..ployees· 
engo_ged in tf:t.. eskt..liah~Gnt are exe1.lpt rru:!l the l'iinif:1ULl w~ge and 
evertine cOmpenG2,ti.(JYl provisi(.ns of s",ction 6 and.? of the,:c!.ct. See 
p2r[\gr<.£p't;l S of Interpreti_1ti va Bulletin No.6. The i,::p0rt of the 
opim0'n expr'essed in p2_racraph 29 of Interpretative Bulletin N~. 6 is 
nerely tht'~t if s.nd wh8n a p3rticular Elr:J.p10Y8e vf c:~ 12..w fir:~ is covered­
by thE; act by re2.srm of his being eng2.@:ed in yVf!eerce cr in the pruduc­
tion of gQods'for cOID;'J.erce, his G:ilployment will not be exempted froo 
the op6ration of the wage and hour provisions by reason of his being 
enge.ced in a "service est2.blishFlent" -~dthin the m.eaning of section 
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13 (a)( 2) • But it is ccrtc.inly not mermt to sny thnt as C1 resnl t 
of the ino.pplicabili ty of th:~t eXGTaption 0.11 e~lployecs of 111\1 

firns nro necessc.rily H,:mgD.:;ed in cO"1Incrce" or "in the proc.uction 
of cooc~s for CO;1Jlle:Y.'ce. II If pa.:,ticul·:tr employeos of IGW firms n.re 

4. 

not 1I engo.;;od :in commerce" or "in the ;Jroduction of gaoccs for commerce, n 
the net h.'~~s no o.r?lic::~tion to their or'1p10ymont and the question of 
'l"lhothcr such p::.rticl~.lQ.r employoos ::l.ro enGaged in n "service estab­
lishmont" r;ithin tho r:1GJ.nin~ of secticm 13(1:1) (2) j.s ;'loot. 

We hnYE) Given cnrcful cc)nsiderntiDn to }~r. _'s reference 
to em opini0n, purportedly l'onderocl by this Division, tho.t nan OT'1ploy­
rrtcnt D.goncy rlhose interst::,.to business docs not exceo(~ 34% of its gr'Jss 
income is not 0. sorvi'C"o os tnblishn"nt \7i thin the ;.;xonrtion of secticm 
13 (a) under Bullotj_n 6 C'.'1.t 'InaS!!11.1.ch c.s the or.1ployo(ls r)f the C1'1P10Y­
n8nt agency 1'lould seef'l t,,, be necessarily e~l;pzod. in t!10 tr::l.l1snissinn 
(md c1iss(lT1in~,tion ,::f inf()rm:~tion to other st'i.tos, in tho form of 
nritten ;<):"tori~ls, it i"lOuld 888m th.'l.t t:10Y ."1.re en::?J.goc. in intorst~to 
tr'lns'l.cti:ms. t" Hllv/ever, sinco Mr. die. not identify this nemo-
randum or lett~r by dtlto or 'ny the n'l.no (>f the nd\'~rcf3seo~ ,-;0 ~:'.re 

un~lb1e to loc,~ te it in ."')1tl' filoB. SiiwG t.he; c')T'1:.'lc::to opinion is 
consequently un:wn:!.lnble, ';'!0 h"1.ve no knO\l1-::dgc of the oxact f-'.ctunl 
situo.tion to Hhich it n;lY have bC0D nc.c1.resf30c.. Ar~ n. result, 'l.G Ph'. 
_----,-_ \'iill rco.1ize, VIC ~b n:Jt :['881 in D. ~osi ti"'n to cO!"l~ent u:-nn this 
qu<')to-:-~ st.:ctoP.1ont. If I"rr. __ 1:.0.3 'ln~" q'"csti"lcS :::·8.'~".r0.ing this ''''pinir''n 
vie sh:lll bo glnd to offer our c,YI1'1",,:.:ntfJ rc:c;·,.~~·,l inG tho Gi tU'3.ti;m invol'Ted 
up0n receiving the d'lto. n.bo7o 1:'cf0.rruQ to ':;hich ~'dll~it'l us in loc:ltinG 
it in our files. 

We trust tIl'), t the forcc~uinG o~nnFm vIiI].. furnish yon :md ~·1r.· 
.....;...-__ \'lith tho inforT:1f'ltion YlJu (~esire. If ',:0 c.:::tn be '~If furthor ~'.ssist­
nnce to you or to your constltu,:.ntG in ccmncction rJith prnblor1G ~·.ris­
ing unc~er tho Fnir Labor Sk.nd.'~ro.s Act, ne 8h::1.1l bo lw.ppy to offer 0.11 
possible nssist~nco. 

Pursuo.nt to your requost, ':le ;'.1'e rGtnrninp; Hr. 's letter 
hererrith. 

Encbsures (II.) 

301384 

Sinccrely y·:mrs, 

Th';l'1~S 1'!. H-')11n.nd 
l\.c'nini8tl":1 tor 

33 

(10164) 


