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Copies of recent opinions on subjects indicated below are furnished

herewith for yodr_infprmation and proper notation in the Opinion Hamual.

Date " From

12-10-41 Rufus G. Poole Baird Snyder

(88)

12~1C-41 Rufus G. Poole
(GFH)

MILIORANDA

To

n

ubject

S i R

Long Island,

New York

(Arplication of Asct to employees
of a company engaged in placing
andé servicing one—cent gum, candy,
peamit, and weighing machines.,
The company operaltes through
sgven major branches and twenty-
four "one man operations". All
bueiness of each major hranch or
"one man operation", with the ex~
ception of less than 27 of the
total volume, is transacted with-
in the stabte in which the branch

is located,)

(pee 10, per, ©83

p. 138, par. E; p. 142, par. I;

Arthur &, Reyman

Bw 193, Tap.

1(b); p. 233, par. A.)

(Arplication of ict to employees
enraged in blending wine received
from outside the state, for local
use and consumption; whether such
rrocessing operation on the wine
is sufficiently substantial to
break the flow of wine in inter-
state commerce.) (p. 2, par. 8;

p. 150, par. F; p. 195, par. 3(b).)
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Rufus G, Poole
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122641
(EGL) .
122741
+ . . (EGL)
'12+27;41
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MEMORANDA

Philip F.

Jerome A. Cooper

Samuel F.

Semuel F.

To

Herrick J

b ¥

L%}

McChesney

licChesncy

Subject

(ipplication of the Section 7(c)
exemption to employees.engaged in

the processing of the leaves of

the higuereta plant into a cure-

all medicine.)" {p. 67, pary 5; ‘=
p. 99, par. 4(b); p. 150, par. E.)

, -Mississippi .

Flle NO. 23 625

(application of Sections 7(c) and
13(a)(10) exemptions to employees
of a cotton pickery engaged in.:
the reconditioning and rebaling
of cotton damaged by fire, water,
weather and oil.) (p. 57, par.
3(a); p. 67, par. 25 p. 98, per.
ilayy pe 113, par. Ha) o)

, lova

(Aprlication of Section 7(c) ex—
emption to employees of a casing
company located under a meat
packing plant and purchasing =211
the casinge produced by the meat
packing plqnt sbout 90 percent
of the casings produced are
dropped down a shoot into the
casing company's coolers, where
they remain until the next day
when they are cleaned, graded,
salted, packed, and otherwise
prepared for shipment. The other
10 percent of the casings are
cleaned, graded, étc., the same
day that they are secured from
the packing establishment.)

(p. 68, par. 8; p. 97, par. 2(a).)

Association
(Application of Section 13(a)(2)
exemption to dealers of a parti-
cular motor car company. The
ers scll new and used cars, opeu
ate strvice garages, and meintain
a parts depertment, within the
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I\IO. 71. " 3 =
MEZHORANDA
Date From To
12-27-41 Rufus G. Poole Samucl P, McChcsney
(FR) . ' '
' Continued: .
12-31-41 Rufus G. Poole Dorothy M. Williams
(EB) |
'173—42 Rufus G. Poole Charlcs H. Livengood,
(FUR) Jr. '
1--5-42 Rufus G. Poolé Philip F. Herrick
(BGL)
1542 Rufus G. Poole Goorge A. Downing
(ADH) . .
o 1-6-42 icting pdminis- Frank J. G. Dorscy

trator

| (AJR)

Ry

Subject

establishment, Whether the parts
department should be considered

a separate establishment.)

(p. 70, par. 4; p. 103, par. 4.)

File 4-2246

(Application of Section 541.3 of
the Regulations to licenssd
pharmacists receiving salarics of
less than $200.00 a month.)

(p. 62, par. H; p, 102, par. 4;
P 235, par. 3.)

- s ‘Nernnssee
(Application of Suction 13(2)(2)
excnnbion to a cafeberia which at
one btime was open to the publie

and is at orescnt closed by govern-
mental order to all outsiders not
having busiiecss at the plant where
the coafeteria is located.)

(p. 71, par. 18; p. 103, par. 3.)

Cof fee shelling

L/(Application of Suction 13(a)(10)

excmpbion to the shelling of coffce
by coifec dealirs.)
(pe 57, par. 3; p. 113, par. 3.)

Application of sectior 12(b)(1)
to & trucking concoern engaged

partly in pick-up and dzlivery

service under contract with a
railroad.
(p. 62, par. F; p. 115, par. K.)

Apnlicability of Textile Wage
Order to the Production of Blankets

. , Ponnsylvania
(p. 199, par. C; p. 256, par. R.)
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No. 7L
Date . .. From
"146-42 " Ruf'is G.'Podole ' Arthur E. Reyman
o (Mep) L]
Date - To

12-24--41

7

Chicago, Illinois

—(SE)

l2¥27f41
g ._;___;_;;,ﬁcéliforﬁia
W
1-6-42 ,
.'New York (FUR)
1-6-42 .

Jersey City, New Jorsey
- (FUR): - _

E e b o=
.. MEMORAMDA

To, Subject

~, Connecticut
(Application of the Scction 13(a)
(1) exemption to clerical, stock
and shipping employees in a ware-
~ house from which brushes are dis-
tributed to outside salesman who
in turn deliver them to customers
who have previously placed orders,)
(pe 65, par. J3 p. 101, par. 3.)

LETTIRS

Subject

- (Profit-Sharing plan-~thc employer consults the

enmployees from time to time as to when they
prefer their payments to be made, and the em—
ployer determincs the amount to be given to
each cmployee without consulting any employee.
The amounts distributed to each employee are
based upon personal factors, such as length
service, etc.; whether the bonuses distributca
should be considercd in computing the regular
rate of pay of the employees.)

(ps 240, par. A3 p. 245, par. 2.)

(Applicétibﬁ of Section 13(2)(2). to household
storage warehouses.,)
(ps Y2, pars 21; p. 102, pars D)
d

(Computation of hours worked; ‘voluntary con—
tribution of lasbor by employecs for civilian
defense purposes.) (p. 121, par. 2.)

(Computation of hours worked; whether sub-
sequent visits by an employee to the employer's
doctor, when the cmployce has b:zcn injured in
the course of his work und treated by the em—
ployerts doctor on the employer!s premises,
should he considered hours worked.)

(ps 120, pare B.)
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Baird Snyder

Deputy Administrator
e o : ... SOL:EB:RWP

Rufus. G. Poole : T S P

Assistant Solicitor . : .. . .- . . December 10, 1941
In Charge of Opinions and Rev1ew. : . . o

Long Island, Hew York

rnh1s will reoly to your meﬁorandum recelved on . December. 2,
1941, enclosing a letter from the sub1ect company dated ovember 24,
1941. You request our advice as to whether certain employees of the
. company. are subject ta the act N

Itvappears from,tne_company{s.letter.that it. is engaged. in
the placing and servicing of one-cent gum machines, five-cent candy
machines, one-cent peanut machines, and one-cent personal weighing
machines. The machines are operated .by. the company through seven
major branches and twenty-four ."One Man Operatlons In the major.
branches, there are from four to twentv—51x "serv1ce salesmen" operat-
ing out of a headquarters office. . With the exception of less than
two percent. of the total volume, all business of each major branch
or "GCne Man Operatlon" is transacted. within the. state in which the:
branch is located. : - :

. The company p01nts out . that the machlneﬂ are. orlginally

. placed by certain salesmen who perform no other function than to.
_secure. the locatlon and .place .the machines in operation. .The machines
are placei in. tnese locations on one of the two.following bases:

.1. The machine is loaqed to the location. owner the
~.company retains ownership of the merchandise in
the machine, paying the location owner a commis— .
sion on all sales rade throuvh the machine.

. 2. The machine is loaned to the . roeatlon'owner he
purchases the merchandise in the nachine and A
sufficient quantity of additional merchandise to. -
enable him to continue to fill the machine until
‘the approximate date of the next. call by the .
service salesman.. : ; ; :
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Baird Snyder Coe Page 2.

The service salesmen call upon -a fixed route of locations
each day and either service the machines, filling them to capacity
and removing the pennies, or sell the_location owner a sufficient
quantity of merchandise to take care of the anticipated 'sales until
their next regular calls. 1In addition, the service salesmen are
instructed to report desirable locations in the terrltorles in Whlch
their machines are located.

The question arises, first, whether the employees in ques-
tion are within the general coverage of the act. This question would
appear to depend primarily upon the source of the goods which the
employees are engaged in selling or.distributing. If part of the gum,
candies, peanuts or other goods sold by the company by means of vend— -
ing machines has been received by the company from outside the state,
this fact would bring the employees of the company within the general
coverage of the act under the principles expressed in paragraphs 14
through 16 of Interpretative Bulletin No. 5. Furthermore, those em-
ployees who are engaged in distributing goods across state lines would
be covered on this additional ground,

With regard to the possible application of the exemptions
provided by section 13(a) (1) of the act, it would seem that a dis-
tinction must be made between the two types of operations described
by the company. 1In the first type of operation, the company retains
ownership of the merchandise in the machines, and the service employees
are merely engaged in replenishing the supply in the machines and re-
moving the coins., These activities do not bring the employees within
the scope of either the outside salesman or the local retailing capa-
city exemption. The servicemen are not within the scope of the out-
side salesman exemption, as defined by section 541.5 of the regulations,
because they are not engaged in making sales. They also do not meet
the requirements of section 541.4, as they are not engaged in making
retail sales or performing work immediately incidental thereto. Their
activities in filling the machines are similar to the activities of
truck drivers or other employees who deliver goods from the wholesaler's
warehouse to the retail store; such employees are not.considered by

the Division to be within the scope of the local retailing capacity
exemption.

In the second type of operations, the servicemen appear to
be engaged in selling the merchandise to the owners of the locations.
These employees may be within the scope of the "outside salesman" exemp-
tion, if they meet all the tests of section 541.5 of the regulations.
If these employees, in addition to selling, are engaged in filling and
servicing the vending machines or in doing promotion work in connection
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Baird Snyder . Page 3. ..

with the sécuring of new locations, such work must be considered as
nonexempt work subject to the 20 percent test laid down in subsection
(B) of section-541.5. =g

With regard to the hours worked by those emplioyees who are
subject to the act, we suggest to you to direct the attention of the
company to paragraphs 2 and 9 through 14 of Intervretative Bulletin
Ho. 13. , A

The company's letter is herewith returned.
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Arthur E. Reyman
Regional Attorney
New York, New York

L A S SOL:GFHE:FB

. Bufus G. Poole - -. :« .- .. . o

Assistant Solicitor ' December 10, 1941
In Charge of Opinions and Review

Buffalo, New Yérk'“”

We regret the delay in replying to your memorandum of
October 30, 1941, on the above subject,

You state that you have read the opinion of October 22,
1941, from the Acting Assistant Solicitor to Mr. Levy, as Acting
Solicitor, in the case of Fleming v. Galsworthy. In that memo-
randum the opinion was expressed that mere filtration of wine
was to be regarded as an operation only incidental to the dis-
tribution of wine, and did not constitute a processing operation
sufficient to break the flow of the goods in interstate commerce.
In your memorandum, however, you describe a situation in which
wine received at Buffalo, New York, directly from other states
is blended after it has been filtered, and before it is distributed,
presumably, purely for consumption within the State of Yew York.
It appears that this blending is accomplished by pumping certain
proportions of various types of wine from several tanks into one
tank, where the wine is permitted to stand for a few days, after
which it is bottled and labeled,

Since the guestion which you have raised is of a highly
technical nature and its determination requires the drawing of
a rather fine line, we believe it might be well first to consider
that portion of the memorandum from the Acting Assistant Solicitor
to Mr. Levy, referred to above, which described the processes of
filtration and rectification of wine, and which we quote:

"It is our information that in the manufacture of
wine, the wine, after it has been fermented, is
stored in vats for periods ranging from a few
wecks or months to several years., This storing
i1s performed in order that undesirable sediment
and other substances may settle to.the bottom of
the vats. After the storing period has been
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Memorandum to Mr. Reyman ) - Page 2

accomplished, a 'racking off' process is performed,
by which the clear wine is drawn off, leaving a
residue of what is known. in the trade as 'lees wine.!
The clear wine is then sold, but in most instances,

- because of changes in temperature, or because such
wine has not been stored for a sufficiently long
perlod of time, other sediment is formed which must
be removed before the wine is marketable.

"This sediment is removed by the process of filtra-
tion. Some of the larger firms which filter and
bottle wine buy their wine in tank cars, but most
wine is bought in barrels. The wine is then poured
into large receiving tanks, from which it is forced
through filters. These filters may contain any of

_a number of substances or ingredients, known as

~!'filter aids.' Among the filter aids commonly in
use are paper pulp, asbestos, Fuller's earth, and
various forms of carbon. After the wine has been
forced through the filters it is bottled, corked,
and labeled, in almost all ingtances by automatic
machinery, after which the bottles are packed in
cartons or boxed.

. "We have been informed by the Bureau of Internal
. Revenue that under the revenue laws a distinction
_is drawn for taxation purposes between the niere
filtering of wine and the rectification of wine.
When wine is not merely filtered, but is rectified,
the alcohol contained in such wine is subject to
‘a 30 cent rectification tax per proof gallon under
the Internal Revenue taxing laws. As a result, we
were informed, very few firms which filter and
‘bottle wine will intentionally rectlfy the w1ne,
since they wish to avoid the payment of the extra
taxes which such rectification entails. It is not
. eagsy in every instance to draw the precise line be-
tween a mere filtering of wine and rectification.
In the opinion of the Bureau of Internal Revenue,
the filtering operations described above would not
_constitute a rectification of wine if they resulted
_in no substantial or material changes in its taste,
appearance, or flavor. Ordinarily, mere filtration
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Memorandum to Mr. Reyman PRI N ~ Page 3

. -will not bring.about .such changes.. However, through
the use of various chemicals, very substantial changes
. in certain types of wine may be effected. Thus, for
example, a bottler, by treating a highly colored red
-wine, .such as port, with activated.carbon and by
~adding a sufficient amount of such .carbon to:it while
. it 'is being filtered, could remove :practically all
of the color, producing a product which is almost
water~white in color, and at the same time removing
- much if not-all of the characteristic port wine
flavor. In the opinion of 'the Bureau of Internal
Revenue, such a processing would constitute rectifica-
~.tion. Cw : : :

"On the basis of this information, it is our opinion
that the mere filtering and ovottling of wine, - since
it -produces.no substantial change either in its
.flavor, taste, appearance, or-chemical content, does
not constitute a processing operation sufficiently
substantial to. break the flow of the wine .in inter-
state commerece, It is assumed that the subject firm
is engaged merely in filtering wine and not im such
substantial processing operations as. thosé considered
by the Bureau of Internal Revenue to constitute recti-
" fication. Since it is assumed that rectification of
‘wine is not here involved, we do not believe it neces-
‘sary-to decide which types of rectification, if any,
are sufficiently substantial to break the flow of
the goods in interstate commerce.”

- Ve have ‘been- 1nformed by the Bureau of Internal Revenue
that the blending of wine is a common. practice .in wineries, recti-
fication plants and other establishments. The blending operations
are performed for the purpose of :perfecting wines in accordance
with definite commercial standards,.in order to enhance the mar-
ketability of -the product and -render..it more acceptable to the
trade. As has been noted in your memorandum, no elaborate equip-
ment or elaborate;operations are.involved in. blending wines.

The extent to which changes in the flavoer, appearance
or chemical content of the wines occur as.a result of blending
them, depends in each instance -upon the type of wines which are
blended.. -As has-been indicated, the basic.purpose- of the blending
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Memorandum to Mr. Reyman e T T L Page 4

operatlons 1s to 1mprove the flavor of the w1ne, and 1n most in-

stances the flavor -is. quite appreciably changed In addltlon, '
changes in the chemical content and the color of the product may
result. For example, where claret is blended with port, -or zin<" .
fandel with sherry, substantial changes in the sugar and alcoholic
content of the product occur, while in s1tuat10ns where sherry,
port; and angelica .wines are blendedvtogother not only are the
flavor and the sugar and alcoholic content affected, but a sub—“
stantial change in..the.color of the wines is also brought about.
Even where two wines of the same. type are blended’, substantlal
changes in their chemical content may . ensue. Thus, if a young
port.wine of a relatively low alcoholic content were blended with
an old port wine of a relatively high alcoholic content, the fla-
vor might not be radically affected, but the alcoholic contént of
the blended product would be equivalent to the average of the al-
coholic contents of the wines which were its ingredients.

In the opinion of experts of the Alcohol Tax Unit of the
Bureau of Internal Revenue, blending operations are not to be re-
garded merely as incidental to the distribution of wine, but are
basically to be regarded rather as a rectification or production
of wine, or at least as an important and integral step in the
process of wine manufacturing. Likewise, we have been informed,
the blending of wine is regarded in the trade essentially as a
manufacturing operation.

We have been further informed by these experts, however,
that blending which is performed by wine manufacturers and wine
rectification plants is not subject to the rectification tax of
30 cents per proof gallon to which reference is made in the por-
tion of the memorandum to Mr, Levy, which was quoted above. How-
ever, the taxing statute under which such tax is imposed has been
framed to exclude the blending operations performed by such es-
tablishments by reason of special policy considerations, and not
by reason of the fact that blending necessarily constitutes a
processing operation which is any less substantial than rectifica-
tion. This is becausge blending operations in the main tend to
improve the quality of the wine, while rectification of the type
described in the extract from our previous memorandum, quoted
above, in most instances tends to impair the cuality of the prod-
uct. Consequently, as we are informed, wine distilleries and
wine rectification plants which merely produce, filter, and blend
wines are, so to speak, granted a special dispensation from the
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