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Memorandum to Beverley R. Worrell Page 4

inasmuch as the conduct of, such activities may be said to con-
stitute operating in more states ‘than one (at least to the
extent to which such actrv1t7es are carrled on) and such trans—
actions will, in some degree at least, almost of necessity involve
the use of tno channels and instrumentalities of interstate
commerce and commmication. The negotiation and consummation of
a transaction carried on in’ one state between a resident of that
state and a representatlve of a real estate broker's office located
in another state, having as its object the sale or rental of property
situated in such other state, appears to us to constitute a trans-
action in interstate: commcrce, cspe01a11y in situations where, as
Mro - states in’his letiter of September 26, there is often
. carried cn, “COn51derab1e 1ntorstate correspondence regarding the
transaction." There can hardly ‘be doubt under existing precedents,
that "considerable. 1nterstate corrcspOndence regarding the trans-—
actions" There can hardly bé doubt under existing precedents, that
"considerable 1nterstate corresoondence" carried on with respect to
the consummation of bu81ne>s transactlcns ‘of this nature 1s an
: act1v1ty of an 1nterutmte comnerce, character. The case would appear
to be little dllLerent in the oltuatlon further cited by Mr.
where ""the cmers of this. L@ryland property’may be residents of other
- states nece551tat1ng 51m11ar interstate correspondents as well as
~the, collection and remissicn of money in the mails." As Mr.
- is probably aware, this Division has always considered the fact
-.that activities of spec;flc employecs contrlbute to the trans-—
mission -or- recelpt of interstate renlttances or funds as highly
significant in determining if sucb emcloyees are properly to be
regarded as "engaged 1n‘conr“rcn" w1th1n thc meaning of the act,

o "In. connectlon w1th the’ 1nsuranco activities which Mr.
» descrlbes, employees ‘whose activities contrlbuto to the negotiation
- for a New York insurance.company of mortgage loans on property
- situated in Maryland and the collectlon of mortgage debts, including
interest and.installment payments, along. with the remittance of such
funds in interstate commerce throubh the mails, would likewise appear
- in the normal case o be. engaged in actlvltleo of an interstate
. commerce character. -

" As Do ek indlcatéd"the'peculiarities of the activities
carried on by real estate brokers are such that it is impossible
“to formulate any exact principles which could serve as an infallible
guide- to employers of this type in determining whether in any given
_ 1nstanccs a particular employee is covered by the law., We believe,
however, that the activities which we have listed above as sig-
nificant in determining if coverage exists, will be of aid tc this
group of employers in complying with the acte. It should be em—
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phasized to Mr, that we have addressed our opinion -
solely to those activities to which reference was made in

his letter and that we realize that the list of activities
which he has submitted does not comprise a completely ex— .
haustive enumeration of all the activities of an interstate .
commerce character in which real estate firms may engage. Con—
sequently, we do not consider ourselves precluded from lcocking
to other activities of an interstate commerce character not
specifically montioned herein in which employees of such enter—
prises may be engaged, in determining if their employment is
properly to be considered covered by the law,

With reference to the employees to whom Mr, re—
fers as "outside salesmen," it would scem that their activities
in procuring purchasers’ or tenants for property should be con-
sidered as "obtaining orders or contracts for the use of. fac111tles
for which -a -consideration will be paid by the.client or customcr,”
within the meaning of sub-sectiom (A)(Z) of. voctlon 541 5 of the .
regulations., If the employees in questinn meet tho other tGStu-
of section 541.5 thcy'w1ll be exompt from the act as "out81ﬁo '
salesmen," - : #o,
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CoOFrY

Arthur ' Es Reyman

Regional Attorney

New York, New York _ o .
e " SQL:EB:ELM

Rufus Ge Poole o _ o o
Assistant Soligitor * 7+ A SR Tt Hovenber' 27, 1941
T Chargéfof'ap;nlong'aﬁd Review R AT

sddtes wn

Avenue

Brookiﬁn;:Néw‘York"

"1ng”tae appllcatlon of tho scctlon lx(a)(o) cxemptlon to the emrl'
ployeces of the sthect firm, and will supplement uur nrov1ous corrou—
pondbnce I tnls mxttcr. _

It aopoars that the firm is ongugod in’ the procu831ng and
distribution of fish products. One group of employeces is engaged
in thawing and brining frozen fish snd in washing and cleaning froesh
fish and placing it in brincs Anothor group of cuployces is ongagod
in smoking fish, another onc in packing fish. You ask particularly
whether employocs engagod in the roprocessing ot frozen fish by placing
it in brinc or porforming othor prosorving operztions on tho fish
should be considored exempt under soction 15(a)(8).

In our opinion, the fact thaet a distributing plant also
ongagos in tho roprocossinz of frozen fish doos not change the applica-
tion of the principlos cxpressed in releaso R-1609. The scetion 13(a)(5)
oxemption would apply to the cmploycos engeged inm the processing opero-
tions
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December 4, 1941

SOLsTLE o ST

I'frea Lo R Long
Acting Director, Industry Committec Branch
fege and Hour Division

Rufus G, Pauvle )
Assistont Seoliecitor
In Cherge of Cpinions ond Roviow

Applicability of Jewelry Wage Order
to llanufacture of Rosarics

Returned herewith is o letter sddressed to jire David J. Sussk nd,
in which the opinion is oxpress.d that rosarics arce covercd by the jowelry
wage ordere

Volume 7, Court of Custums Appoals Report, page 132, c.ontains
following ease which may be helpful in determining whother roserics
are covored by the wepge order for the jowelry manufuacturing industry.
Rogariecs of silver pleted motal and c.lored glass were classified by the
exllovbar as "ortieles desizmed te ba earricd on or sbout the pors.m
and assessed acceurdingly uwnder paragraph 856 of the Tariff ket of 1013,

*¥ikk articles #¥¥* deeignad to be worn om
rpparel or carried on oor about or atbuached

to the person such ns % % % cigrr onges # ok
butt ms, mesh bazs and varses, hoir ornanents,

vanity casas, ote."

The importsr protosted the classifieqti.m and the board of general ocppraisers
sustained the proteste The Government appsuled.  Tho court found that
"Rosaries ars usually kept in thoe homo and enrried whon required fur deo-
votions at churche The Lew f the chureh doss not roguire them to ba
earricd. MNetrly all Cothalies havs eostrics. Pew carry thoem sontimususly®

The court hald they woere 1ot desig or mede to be worn on
apperel r carried on or about thoe person, wors not speoeifically onumerated.
Thoy aro "ot iatended to bo worn on cpparel as arc buﬂ7lou. Foither arc
thay suitable tu be cuorried on or ctteched to the parem s * % % hodr
srnumente,® They wre suscoptibls Ff bolup enrvied bub not Jdesismad L£3p
that purpousa. Cigar cases, oto., ere corrisd to be cvailabla £Hr instont
usce Rusurics arc carried t. transfor thom frum one ploec to mmother
The othor cnumerated iteoms were not wssd on epparel. TUse also distinguishos
rusariss from the other articles. The wthers arc for comfort whilz these
cre for tho spirit,

The board of gponcral sppi toined and the erticlos

woere held €0 be nst subjeet to
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"Tho quostion as to whether erticles

mede up in the form of rosaries but
which are designed for use as jewelry
or which arc intended to be worn on
or as a part of the attirec or which
heve other than dovotionzl uses, is
not involved in this casc and is
therefore not considered."

‘It would appear from this deocision that rosarics would. not

be sub3oct t> the wage order for the joweclry monufecturing industry
unless they werc designed for use as jewelry or to be worn s wrtlclos
f ornament or adornment :

Attochnent

292348
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November 24, 1941

Bogton, Massachusetts

Dear Mr.: = - 0

Reference is made ‘to your letter of October 30, 1941, in
which vou reguest clarification of the phrese "fishery produbts
packed in hermetically sealed contal ners" ‘which was contaired in our
release of October 17, 1941, R-1609, outlining tie status of whole-
sale fisl dealers under the ba1r Labor Standards Aet.

You state it is your assumption tlat the quoted phrase does
not refer to' fillets otf' fish that ray be pecked in tin, scallops trat
may be pecked in air-tight, frictidn-top cens, raw oysters that are
packed in machine-crimped tins, and otrer packago of fresh or frozen
see. food products thet mey be uir-tight. You also tssume thaet the
quoted phruse would refor ;o cunncd salmon, shrlmn surdans, ctce

" The-words "hermeticelly qaalcd cnnt&lnc1s" were intended to
ref=r to flslorv products veacked in hermeticslly senled conteiners,
and sterilized by heat, to prevent spo:lag ‘end other deturioration.
The phruse wns not’ 1ntend<d to include tishary products pucled in
sculed cont 1nvrs w1t}out sterilizstion wlen’ tliz products ere still
periskoble. : ' R o C

Tt is expocted tlet o clurificction’ 01 “tho nrﬂblﬁm will
be mede svnileble to tle industry ~t an :nr]v dnte.

) Sinderclv yours,

Acting for _Philip B. Flvmlﬁy
b 8T Admlnlstrutor'

SOL:ECR:NEG =~ ° * ° & e e

293148
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R R November 24, 1941

Esquire

Company

Akron, Ohio

Dear Mr. g

This will reply to your letter of September 25, 1941, in.
which you inquire as to the espplicability of the exemption provided
by section, 15(s)(2) of the Feir. Labor Standards: Act of 1938 to certain
Firestone storesﬂengaging-in.sofcalled "seccomodation" transactions
which.you deseribe as follows:

"(1) selesmen employed by end traveling out of the
tire manufacturerts District Offices under the diree-
tion of the District Manager call on tire.dealers
. .ond solicit orders.. Some of these orders teken from.
- smgll dealers ore of such .smell quantities and urgently
- needed by the dealesr, that the District salesman will
~get .in touch with the nesrest Firestone Home .and. Auto
~.Supply.Store and request it to deliver the merchandise
to the desler, The store records the neme snd address
of the dealer, the order number, and lists-the. quantity
and .sizes of merchandise delivered, toking a receipt.
for the merchandise from the dealer on Form S-=1754C « , .o
‘This. form:is immediately sent to the District Office
where the seles price to the dealer is entered. The
District Office bills the dealer direct for the mer-
chandise so sold. The collection solicitation is
‘mede by the District. 0ffice. Paymert for the goods
is made to the District Office. Monthly, these
orders ere ticcummleted by the District Office end &
credit memorandum- issued to tle store involved, in
the amount of the commission or handling fee. The
same procedure is followsd where a desler mokes deliv-
ery to snother desler at the request of the District
salesman. '

"(2) Dealers occasionally pick up from nearby dealers
or stores merchandise¢ for their immediate use. Fre-
gquently this dealer has already mede the sale or has
the customer waiting at his plece of business for the
merchandises, On occasion he may bring his customer
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. directly to the other dealer or store &nd dellver the
”merchandlse to the customer thﬂre. The nrocedure therex
._after by the store or dealer muking these &ccomodetion
" pick-up’ dellvcrles and tre District Office as to ‘record=-.
~ ing the transactlon bllllng, ‘collection, end the otrcr -

= "steps set out in (1) above "is followed, and the store':

 or,detler recelvos nothlng except the dOllVbrV serv1cc"
"comn1551on or fee. '

"(3) On occasion the order from the dedler is received
ot the District Office either direct from the District
salesmen or from, the dealer by phone, wire or meil,
Thereupon the District Office requests & necrby store
or dealer to make the delivery. The procedurec tlrere-
efter by the store or desler meking these accomodation
pick-up deliveries and the District Office as to record-
ing. the trunsgetion, billing, collection, &nd the other
steps set out” in. (1) sbove is followed, end the store
or desler receives nothing except the delivery service
commission or fee,"

You state:

"Trese 'eccomodetion! deliveries from Firestone stores
to dewlors heve ncver becn considered nor hendled by
The Firestone Tire end Rubber Compeny &s store sales.
They heve always been billed by the manufacturing com-
peny to the tire desler purchaser and the collection is
made by the tire menufecturer with credit passed, and
subsequent replacement of tires so borrowed to the store
which mancde these cccomodution deliveries te the cdesler
in its belalf. A commission or fee to the store wes
esteblished to compensate the store for this delivery
end hendling serviee, and in recording the transaction."

This matter has been thoroughly consicdered by the Division
end by the Office of the Solicitor of Labor, Inasruch as these are
regularly recurring transacticns forming o regular pert of thc general
pattern of distribution of tires from factory to consuner and inasmuch
6s the "transfers" are always mace from o Firestone dealer to & store
ené ore not mere asccomodations which one store may extend on one duy
enc receive in its turn on the next, we do not believe that thcy may
be cdisregarded in Cetermining whether the esteblishment in questicn
Cces & substantial non-retcil business. For the reesons just indi-
cated, the case is cleerly distinguisheble from the type of sccome-
dation transfer referred toc in pereagreph 12 of Interpretetive Bulletin
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T ‘ Page 3

No. 6+ It is our view thet.the transactions referred torears not-
reteil troensactions by the distributing store and camnnot be so-eon=-
sidered in determining whether the: esteblishment in question.may
qualify for the retail establishment exemption  provided by‘section
13(0)(2) of the act, We believe: that the amount of the non-retail
transaction . in . such -a cese. is the amount originally billed: by the
district office to the dealer for the tire which he later:"trnesfers"
plus the commission which the dealer receives for handllng the
"accommodatlon transfer Joi o+ 1w w & b e B gl s, ke

. Sincerely yours s

| PhlllP B . _,.Flémingv
' Administr&tor

SOL:FUR:ESR.. . .~ o ‘vogi o o ey s i
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© “In répiy refer tos
SOL :ADH:MS " '

 November 25, 1941

Mre.

" Corporation
0il City, Pemnsylvania

Dear Mre. g

This is in reply.to your letter of November 6, 1941 in which
you inguire as to the propriety under the Fair Labor Standards Act of
making deductions from the wages of your employees for gasoline sold to
them by the company. 7You stste tnat you propose either to have the em— -
ployee sign a sales slip at the time his cer is filled with gasoline
or to have him write the comwany a letter requesting it to make the sales
to him. In either case the price of the gasoline is to be deducted from
his pay check and the company will make a small profit on the sales,

Under the wage and hour provisions of the act it is required
that all employees engaged in interstate commerce or in the production
of goods for interstate commerce shall be paid a minimum wage of not less
than 30 cents per hour and time and one-half their regular rate of pay
as overtime compemsation for all hours worked in excess of 40 hours in
any workweek, unless they are otherwise excmpt, We are enclosing a copy
of the act and copies of Interpretative Bullctins Nos. 1 arnd 5, dealing
with its general coverage.

It is our opinion that gasoline is not a "facility" within
the meaning of section 3(m) of the act and that it is, therefore, improper
to make any deduction for gasoline from the wages of employees where such
a deduction c¢ither cuts into the minimum wage required by the act or
affects the total amount of compensation due the employee in a week in
which overtime is worked,

You also inquire whether it would be permissible for you to
sz1l your employees gasoline and collect cash at the time of the sale,
It is our opinion thnt whether wages are paid in cach or facilities
they cannot be considercd to have been peid by the employer and received
by the employee, unless they are paid finally and unconditionally or
"free and clear." The wage requirements of the act will not be met where
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the employece kicks back, directly or indirectly to the employer, the
whole or part of the wage delivered to the employee. If, however, no
element of compulsion enters into the sale of gasoline to the employee
for cash and such dealing is at "arm's length", it is our opinion that
there is no violation of the Fair Labor Standards Act involved therein,

Very truly yours,

For the Solicitor . .

BY Lo o o
Rufus G. Poole

Assistant Solicitor

In Charge of Opinions. and Review

_Enclosures (3)

- R94492

- R8 =~

(9766)



December 4, 1941

In reply refer to:
SOL:FUR:MPJ

Tuscola, Illinois
Dear Mr. :

This will reply to your letter of November 17, 1941, in
which you request a copy of the Fair Labor Standards Act of 1938,
and also ralse the problem concerning the applicability of that act
to employees of a rudio statione A copy of the act is enclosed.

You inquired whether time spent for rehearsal for a radio
program should be considered hours worked under the act, and indicated
your opinion that rehearsal time at the studio should be considered
hours worked when two or more rehearsed in a group, but that when the
performer rchearsed alone at the studio, the time need not be con-
sidered hours worked.

The views of the Wage and Hour Division with respect to the
proper determination of hours worked are to be found in the enclosed
Interpretative Bulletin No. 13, and your attention is dirccted to
paragraphs 2 and 3 thereof. In our opinion all time spent rehearsing
at the studio should be considered hours worked, whather the performer
rehearssd with a group or alonc. Furthermore, time spent in rehearsing
a program should be considered hours worked even though the rchearsal
was not conauritcd at the studio. The problem of recording hours in
such & case is no mere difficult than in the case of any other outside
employse who performs his work without any supervision,

For your information I am also enclosing copies of Regu-
lations, Parts 518 :nd 541, and an Employers' Digest., If, after
studying the enclossed materizls, you have further questions, please

do not hcsitate to czli upon me again.

Very truly yours,

For the Solicitor

By

Bifie Ge Poglé

£ssistant Solicitor
Enclosures (5) In Charge of Opinions and Review
97985
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