UNITED STATES DEPARTMEIT OF LABOR

Office of the Solicitor

December 11, 1941

Legal Field Letter

No., 89

Attached Opinions

Copies of recent opinions on subjects indicated below are furnished
herewith for your information and groper notation in the Opinion Manual,

MEMORANDA

Date From To

11-19-41 Rufus ¢. Poole A. A. Cohken
(RUB)

11-21-41 Rufus G. Poole Charles H. Livengood,
(EGL) Jr.

11-22~41 Rufus G, Poole Alex Elson
(SE)

Subject

Meaning of "Public Messenger Ser-
vice” as delined in Child Labor
Regulation Mo. &.

(p. 18, par. D; p. 280, after
par. W.)

Hopkinsville, Kentucky
(Application of Section 13(a)(10)
exemption to employees engaged in
stripping tobacco in a partioned-
of f part of a tobacco warchouse,
if the number so engaged is less
than ten, and a sepurate pay roll
is maintained for such employecs;
or in the case where the warechouse'

makes a bona fide leass of physi- |

cally separated space therein to
be used in the stripping of tobac-
co by the lessee's employecs who.
fulfill the reguirements of Ssc-
tion 13(a)(10) and Regulations,
Part 536.) (p. 59, nar. (g)s

p« 114, par. (i); p« 282, par.h.)

Corporation

Chicasgo, Illinois

(D2ductions from wagss -- whether
o two percent deduction from an
employce's salary, which is credited -
to the employes's account in a
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Legal Field Letter

Ne,

Date From
11-22-41 Rufus G. Poole
(SE)

11-24-41 Rufus G. Poole
(GFH)

11-24-41 Rufus G. Poole
(ADH)

11-24-41 Rufus G. Poole
(GFH)

27

11-25-41 Rufus G. Poole
(FUR)

11-25-41 Rufus G. Poole

(ADH)

(2)

MEMORANDA

To

Alex Elson

Philip F. Herrick

George A. Downing

Dorothy M. Williams

Arthur E. Reyman

Arthur E. Reyman

Subject

savings and profit-sharing trust.
fund se:t up by a company, is a.
proper deduction within the mean-
ing of Section 3(m).)

(p. 88, par. X; p. 248, par, E.)

Road Construction in Puerto Rico

(p. 175, par. 3(d); p. 239, par. D.)

Paying Employses with Two Checks
(One check representing the amount
the employaee owes at the company
store, and the other check, thé re-
msinder of the pay due the employee.)
(p. 232, par. A; p. 248, par. 2.)

and Company

Arizons
File
(AppIlication of Act to employees
of a custom broker located in =a
border town of the United States,
who arrange contents of railroad
cars, containing imports from
Mexico, for clearance through the
United States Customs, prior to
the shipment of such imports in
interstate commerce.) '
(p. 1, par. 2; p. 193, par. 1(a).)

Company
{Application of local retailing
capacity exemption under Scction
13(a)(1) to bushelmen employed
by 2 compmy engaged in Tthe manu-
Pacturs esnd sale of custom-made
clothes.) (p. 65, par. J; p. 101, .
par. 3; p. 147, par C.)

13(b)(1) exemntion

(Application of, %o an employee
enguzed cuzlusively in opzrating
8 tractor woviny trailers to and
from loading plutforws at a razil-
head where raellrosd cars are un-
losded into motor truck trailsrs.)
(p. 62, par. F; p. 115, par. iM.)
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Legal Field Letter
No.

Date " From

11-25-41 Rufus 5. Poole
- (GrH) '

11-27-41 Rufus G. Poole

(EB)

12-4-41 Rufus G. Poole

(MLE)

. MEMO

To

e

Béverley‘R. Worrell

Arthur B. Reymen

A. B. Long

Subject

Baltimore, Maryland

(Coverage undesr the Act of real
estate brokers who represcnt non-
residents of the state (a) in the
sale of real estate, (o) in the
collection and remittance by mail
of rent money, (c¢) in the negotia-
tion of mortgage loans and the
collzction and remittance of pay-
ments thereon and who also repre-
sent mational 1life jnsurance ‘com-
vanies whose headquarters are
located in wnother state in the
mattsr of negotiating mortgage
loans on property in the state;
whether salesmen employed-by-such
resl estote brokers ‘can be con-
sidércd "outside salesmen".)

(p. 72, par. N; p. 102, par, 5;
p. 179, par. 3.)

Avenue
Brooklyn, New York
(Application of Section 13(a)(5)
oxeimption to employees of a dis-
tributing company engaged in re-
procossing frozen fish by placing

£

it im brine.) {(p. 65, par. I;
n. 106, par. GG.)

Applicability of Jeweclry Wage
Order to Manufucture of Rosaries

(p. 199, par. C; p. 256, par. R.)

—~
1)
-1
(6]
(621
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Legal Field Letter

Nos
Date To
R ey
. TRR) - B
' Boston, Massachusetts
1T~ -1 ”
- * Pa gg B a - (FUR)
© ““Akron, Ohio
11-25-41 Mr. o
W (ADH)
0il City, Pennsylvania
12-4-41

(FUR)

Tuscola, Illinois

(4)

LETTHRS

Subject

(“Herﬁetié&ily sealed”éoﬁﬁainers, meaning of,
as used in R-1609.)
(p. 196, par. 9; p. 258, after par. iI.)

(Application of the Section 13(a)(2) exemption
to stores engaged in so-called "accommrodation"
transfers.)

(p. 69, par. M; p. 102, par. DD.)

(Deductions from wages -- whether a deduction
for gasoline sold employees in an allowable
deduction under Section 3(m).)

(p. 88, par. k; p. 248, par. E.)

(Computation of hours worked -- whether time
spent for rehearsal of a radio program shoul
be considered hours worked.)

(p. 120, par. B.)
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COPY

_A. A, Cohen
Regional Attorney : -
. SOL:RUB:DH ..
Rufis.G,.Poole ’
Assistant Solicitor Nov, 19, 1941

"In' Charge of Opinions and Review

Meaning of "Public lMessenger Service! as
defined in Child Labor Regulation No. 3.
ZCL:CAR: ET

) This will, reply to your memorandum of September 18,
.1941-in which you. inquire whether an employer engaged in. the |
manufacture and production of photostatic and commercial photo-
graphy may employ a minor below 16 years of age in delivering
and collecting photostatic materials by bicvcle.

Section LA 2(d) of Child Labor Regulatlon No. 3 pro—.
V1des that this regulation will not be applicable to minors enwe
gaged in public messenger service, The term "public messenger
service" as used in this section of Regulation Ho., 3 1s interpre-
ited to mean the kind of messenger service performed by delivery
eompanies; and also, -to the extent. the law applies to them, tele-
graph companies, Delivery work performed as an incident to other -
kinds of business is not considered to be within the meaning of
scctlon 441 ?(d)

: As you kaov the staﬂdards of thc child labor _provi-

. sions are appllcable only with respect to employment, in or about
establishments in which goods are procuced within the meaning.
:fof scctlon 3(3) ‘of thc Act..
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Charles H, Livengood, dJr. _ T
Regional- Attorney ;
Nashville, Tennessee

SOL: EGL: IDP
Rufus G, Poole - :
Assistant Solicitor ' o ' Nov. 21, 1941
In Charge of Opinions and Review

Hopkinsville, Kentucky

In your memorandum of November 3, 1941, you state that the
subject. company has eighty employees engaged in receiving, strlppln
grading, packing and otherwise handling loose leaf tobacco in its
auction warehouse,

The company wishes to know whether the section 13(a)(10)
exemptlon would be applicable to the employees engaged in stripping,
if they performed that operation in a partitioned—off part of the
warehouse and if the number of employees so engaged were less than
ten, Under this proposed arrangement, a separate pay roll would be
maintained for the stripping employees, and all the tobacco stripped
would come from the general vicinity. =~ After the stripping had been
performed, the partitioned-off space would be used for the sale of
tobacco.

As you know, section 536.2(a) of Regulations, Part 536 provides
that an employee is employed in the “area of production within the
meaning of section 13(a)(10) if he performs the operations enumerated
in section 13(a)(10) "on materials all of which come from farms in
the general vicinity of the establishment where he is employed and the

number of employees engaged in those operations in that establishment
does not exceed ten,"

Obviously, the only purpose of partitioning off part of the
warehouse and of having the stripping employees work behind the parti-
tion would be to evade the wage and hour provisions of the act in regard
to such employees, If we were to say that, for the pumpns: of deter-
mining whether the "area of production® deflnltlon is setisfied, the
employer could in this way set up separate establishments vibhin his
plant, every employer engaged in handling agricultural comrcdities
could defeat the ten or less esmployee qualification of the rogulatlons,
regardless of his total number of employees, by merely sciling up a
partition and a separate pay roll for every ten employees he has engaged
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Charles H, Livengood, Jr. Page 2

in the operations enumerated in section 13(a)(10). While it-is contrary
to our usual policy to render an opinion on a hypothetical set of factsy
the subJect warchouse under the propoqod arrangement would obviously be,
as it is riow, but one establishment, and therefore all the employees of
the warehouse operator who are engaged in stripping or in‘otherwise ™

° . handling -the tobacco must be counted to determine whether the "area of..

prodaction" requirement is satisfied, Since that number would be,
as it is now, greuter than ten, none of the employces, -including
those engaged in stripping, would be exempt under section lB(a)(lO)

You further inguire: '"Would the situation be changed if the
warchouse makes a bona fide lease of physically separated space therein-
to be used in the stripping of tobacco and the lessee's employees
fulfill the requirements of Szction 13(a)(10) and Regulations,

Part 536, Section 536.2(2)?" Apparently the lessec would be an inde-—
pendent contractor engaged by the warchouse operator to perform thu
strlpplng operations.

ThlS ccheme is @pparcnt 1y another attempt by the warehouse
operator to evade the provisions. of the act in regard to the stripping
employees, and.while we.are unable to render a definite opinion until -
the plan.is put into actusl operation and we know 211 the pertinent:
facts,. it would seem that the stripping operations’ under such a scheme
would be performed in the same establishment where the warehouse . . :
iemployces engage in grading, packing, and otherwisz handling the tobacco.
" This would. be even more. apparcnt -if the warehouse operator used the
"leased" space for the sale of tobacco. -Farther evidence of the fact
that the establishment is all orc establishment would probably be found
- in the fact that, aside from the so-called lease, all the facts in-the
. case concerning method of operation would be the same¢ as the situation
. where no lease of "strlpplng space' is made, Assuming that the employces
. of the "lessee" work in the same esteblishment 2s the warehouse employecs,

'they, of coursc, must be counted with the warehouse employces in deter—
mlnlng whether the "areca of production" definition is satisfied, and
since that npumber would .be greater than ten, +hoy would not be cxcmpt
undcr Sectlon lB(a)(lO) ,

" Since the ton or less employcc quulrflcatlon of the "area of
production’ definition apparently is not satisfied in the situations you
‘prtSont, it scenis unneccssary to decide whether the subject warchouse
rGCleCS all the tobacco it handles from the "general v1c1n1ty."

(€8}
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Alex Flson
Regional Attorney
Chicago, T1linois-
Rufus G. Poole _ . '
Assistant Solicitor TR

N b
In Charge of Opinions and Revieéw LHoven e? ?2’ 1941

_Corporation

Chicago, Illinois"

- Participation in the savings and profit sharing trust fund of
the subject concern is an employment requirement for every eligible:em-
ployee. The trustees of the fund are chosen as follows: two are chosen
by the company, two by the employees, and the fifth by the other four
trustees, Fach eligible omployee authorizes the employer to deduct two
per. cent of his salary and credit it to his account in the trust fund.
The. company makes a contribution at the close of each fiscal year on the
basig of .the net profits of the company and subsidiaries., This contri-
bution, which is out of its net earnings, is in such amount as a majority
of the board of directors determines. - During the first two weeks of each
. year, the board of directors announces whether the company will continue
or discontinue its policy. Although the company may prepay part of its
expected contributions, such prepayment is not to be considered an asset
of the trust fund. If the board of directors decides at the beginning of
a year not to contribute, the participants will not have to pay their share,
The funds are.invested in certain types of securities and participants may
borrow from the fund in unusual cases to the extent of one-half the amount
credited to their account. ' '

At the end of each year the board of directors notifies the
trustees the amount to be posted to the account of each participant. The
trust terminates on December 1, 1945, as to participants who are with the
company at that time. If a participant resigns or is dJismissed prior to
that date, the amount he receives will be reduced by one-half of the com-
‘pany's contributions to his account, unless the board of directors gives
him permission to retire. Amounts forfeited by participants who have
resigned '0r have been dismissed are credited to the remaining participants.

Amendments to the trust agreement are subject to the approval
of the board of directors and of participants representing 51 per.cent of
the total amount contrituted., The trust agreement can be discontinued at
the end of any year upon three months' adveance notice to the trustees by
the board of directors.
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Alex Elson ‘ S Page 2

You inquire whether the amounts paid by the company 1nto the
- trust fund-ars to be considered a part of the regular rate.of pay com-
putatlons. T

Before an opinion cen be rendered with respect- to.this guestion,
we must examine another aspect of the. 'plan, namely, whether the deduction
of two per cent of each eligible employee's salary payment is a proper
deduction under the act. This deduction is certainly not a deduction for
"board, lodging, or other facilities" within the meaning of section 3(m)
of the act.

“Ag you know, we have taken the. pOS1t10n that where an’ employer
makes a deduction from the employee's. regular wage and pays it:'to an
independent unaffiliated third person for the benefit -of the employee
pursuant to the employee's voluntary recuest, the payment will be con-
sidered equivalent to payment to the employee, - This' does not seem to
be the case with respect to the plan of the subjéct company. -That the
deduction is not voluntary is demonstrated by section 2(a) of ‘the trust
agreerent, which states that the term "eligible employee! neans.."any em~
ployee who, at or after the date hereof has ‘been in the company's.enploy
for at least twelve calendar months prior to his making written appli-

_cation for participation * * *‘Each eligible crployae shall. becone-a
party hereto * .* *! ‘Fyrther, in-the questions and answers accompénying
the agreement it is stated in answer to question 2 that "part1c1patlon
is"an employment requirement for every eligible employee."

Moreover the trustees do not appear to be unaffiliated inde-
pendent third.persons by reason-of the manner in which the trustees
are selected. Two of the five trustees are appointed by the compény
and lhave an equal voice in the.choice of the fifth trustee. In addi-
tion to this, an examination of ‘the entire.plan gives rise to serious
doubts as to whether the company has: comulet:lv dlvozced 1tself iron
the manapcment and control of the fund

*.In“viGW'ofuthesé1conSiderations;'therefore,.the deductions
inveolved are illegal . deductions under-the act. It moy not be necessary,
therefore, to poss upon the guestion of whether the company's contribu-
tions should %e inciuded in regular rate of pay computations. If, how-
ever, you find that it is necessary to pa&es.upon this question anyhow,

we--shall ‘Be glad to reconsider the matter further upon resubmlsslon of
fthe f le to us.- The Ille 1s herew1th ruturnod to you.

At tachment
(file)
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AR MATL

Philip F. Herrick

.. Regional, Attorney

;1nasan Juan, Puertq RlOO _f

] 'SOL:GFPH:BSA

Rufus G. Poole November 24, 1941
.- Assistant Solicitor.

-+ In Charge.of Qﬁlnlons ang, Rev1ew

":ﬂ;Road.ConstructLQQ in Puertq RlCO.

This is in reply to your memorandum of Novembér B,
1941, on the above .subject. .There was attached to your memo-
- randum a blue print .of a construction project regarding Wthh
~you seek to-be advised on the matter of coverage.

It appears from your memorandum that a large Army
air base is now being constructed in the . corner of
- Puerto Rico. _We gather that while at the present time one’ .
~principal road leads to.this air base, another road ‘which you
describe-as "entirely new," and which we assume is being built
over virgin territory, is being constructed, to connect a third
. road, which:is merked on the blue print as ‘ Road Yo.
~ with the air base.,. You stote, however, that since the employees
engaged in bullding this new road are in fact employees of the
Federal Government, no question as to coverage is raised in their
cases. '

, In connectlon with the Comp1bt10n of tﬂls new road it

-,;wlll be necessery-to construct an overpass above an existing’

rallroad at the point where the new road crosses in line of the

_ : - Company . This overposs will be built by er—
-vployees of an 1ndependent contractor and not by employeces of the
United States Government. You stete thot since, in your opinion,
the construction of this overpass is to be regarded as "entirely

- :new.-construction," .you have concluded that such construction work

oo ks not covered by the Fuir Labor Standards Act.

ol Slnce from your stqtement, only the employees of the
_-Unlted St tes Government, will work on the new road, with the éx—

.. ception. of the overpass, and since you indicate that you are ¢oi-
cerned only with .the status of the ‘employees who will construct such
overpass, we shall consider only the question of the status of the
latter employees under the act.

(9766)
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Memorandum to Philip F. Herrick Pege 2

While your memoérandum has been carefully prepared, it
does not state whether the railroad-over which the overpass is
to be built-is regularly used in. the: transnortatlon of goods .in- .. -
interstate commerce and properly to.be regarded as an essentlal--,n
1nstrumentalltv of commerce. ..We presume however, from the fact
that . it.is.a llne of the.. . .. - me s Gompany,.whlch is. ap~
parently a .common carrier engaged in. the 1nterstate transportatlon
of goods, that thls kine is .in fact to be regarded as "an essential
instrumentélity of interstate commerce,? as that term is used in-
paragraph 13 of Interpretctlve Bulletln No. 5.

; If our assumptlon 1n thls regard is. correct we f1nd -
ourselves unable.to agree- with. LFour. conc1u31on that the con- .. :
structlon of an overpass above such-a rallroad line is not covered
by the act.. Certalnly, if the 31tudtlon involved were one 'in which
the. automoblle rToad presently. contemplated wers already in existence
and.-being used, but one upon which an overpass was being substituted
~.for a. dangerous grade cros51ng at the point of the road's inter-
section with the . . . ; ___ Company llno, ‘we would have no
dlfflculty in concluding that employees engaged in- constructlnp such
an overpass were. covered by the-act as being envaged in reconstructing
.-an essential 1nstrumentalltv of .interstate commerce. . Without in any
way affectlng our conclu31on on this p01nt, we coulo, in such a situa-
tlon, completely dlsrerard the fact . that the ex1st1ng.automoblle
road might itself be an 1nstrumenta11tv of commerce which was like-
wise being reconstructed by the substitution of an overpass for a
grade crossing. In such a case we could base our opinion entirely
upon the fact that the original construction of such an overpass
constituted a reconstruction of an interstate railroad line which
was presently sustaining a stresm of interstate commerce. We would
teke this view because the completion of such a construction project
in connection with, and directly above an existing railroead, directly
and materially tends to facilitate the movement of such commerce
nver the railroad tracks. As the result of the construction of such
an overpass, interstate commerce would be fazcilitated not only by
the elimination of the duty of the carrier to exercise the special
precautions which were previously required each time a train ap-
proached the grade crossing, but also by eliminating the expense
and inconvenience of maintaining special grade crossing safeguards,
signal lights or other warning devices., It seems clear to us that
the construction of such an overpass would materially and directly
facilitate the movement of commerce over the existing reilraod track
by largely reducing, if not entirely eliminating, the grade crossing
hazards which previously existed.
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Memorandum to Philip F. Herrick Page 3

- We do not believe that the consideration in the
present case, that the automobile.road will not yet b€ in -
operation at the time ‘the overpass is being constricted, is of
sufficient. importance to cause us to take a different view, In~ "~
.-the: sitwation previously supposed, the construction -of the-over- "
pass: serves. to facilitate the movement of commerce over the rail« -
road by eliminating existing obstructions; in the present situa-
tion,: the construction-.of the overpass serves to present precisely '
the same obstructions to commerce, which without the performance of
such construction work would inevitably occur. In either situation,
by reason. of ‘the direct functional relationship existing between
such construction work and the freedom of the commerce of -the rail~
road to move without hindrance from grade crossing hazards, it is =~
our’ opinion that the new construction of an overpass is properly to
be ‘regarded as:a- reconstruction of the railroad itself. The &added-
consideration that such an overpass is also logically to be viewed
as an intégral part of the automobile road which crosses the railroad
line, in" our opinion, is merely a fortuitous circumstancé which in
no degree establishes that the overpass is not iteelf an integral
. part of the railroad, or that the addition of the overpass facilities
eithetr in substitution for, or in prevention of grade crossing hazards
-~ imperiling the free movement of interstate commerce over the railroad
line; d6ee not constitute a substantisl reconstruction of the latter.
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COPY

George A, -Dowming
Regional Attorney ,
Atlanta, Georgia SOL : ADH : LS

Rufus G. Poole, Assistant Solicitor ' ' xOvV 24 1941
In Charge of Opinions and Review :

Paying Employees with Two Checks

This is in reply to your memorandum of November 12, 1941 in
regard to the propriety of a éractice engaged in by the Company
of s, Florida. The company operates a commissary which is operated
at & profit. No deductions are made from the wages of the employees
for purchases made at the commissary but the concern desires to make
out two checks each pay day to each employes, one representing the
amount due at the commissary whils the other would be for the remainder
of the employee's pay. You point out that this constitutes a broad
hint to the employees to endorse to the company the checks in the amounts
due the commissary. We regard this observation as something of an under
statement.

Under the present interpretations of the Wage and Hour Division
deductions for purchases made at the company store must be made at
cost and are governed by Part 531 of the Regulations. The device which
the company proposes to.adopt in the present case is merely an attempt
to do indirectly what the law prohibits directly and to recapture a
part of the employec’s wage by a "kick-back." "In conformity with the
opinions which we have consistently maintained, we do not believe that
a court will permit something to be done by indirection which the law
prohibits to be done directly. It is, therefore, our opinion that if
profit made by the compasy on sales of goods to its employees at the
company store cuts into che minimum wage or aflfwzcts the total compen-
sation in wecks w..crc <rortuime is worked, the ecct has not been complied
withe.
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COoOPY

Dorothy M. Williams
Regional Attorney
San Francisco, California SOL-GFH—BQA

Rufus G, Poole . NOV 24, 1941,
Assistant S6licitor ' B
In Charge of Opinions and Review

and Company
, Arizona

‘This’ w111 reply to your memorandum of Octobcr 29 N
:1941 1nqu1r1n as to the appllcabllltv of thn act to emplovees

Cofr the subﬂect comoany You state. - s p o o v s e

"SubJect concern acts as customs ‘broker for .
~ products’ enterlng and leav:ng tne Unltod _
" States at - Arizona, The ~employees
‘concerned’ bébln thelr duties by arranging the
'"coﬂtents or railway cars so that the officials
‘of -the United States Departimérit of Agriculture
can examine the samc. All this work is done in
. old Mexico. . After the Agriculture inspection is
o compléted the rallway car contalnlng the producto
i ‘béing 1mported is moved across the international
“'order: into Nogalcs Arlzona whorc ‘the same em~
- ployees perform the 1dcnt:ca1 functlon for the_
' conveniencs of the Unluod States Clhstom Service.
Tt should be notcd that notblnr is removed from
”'the car’ durlnE thls lattﬂr op-r&ulon._ When their
“ work is termindted the Urited States Custom Service

"“j_glves & clearance ‘on the 'car dnd it is then shipped =~ . | .

" to any destlnatlon in the n1ted States that the
" viggerter d631res. A large percentage of the im-
. portations’ultimately "leave the State of Arizona
in the same car in which they arrived from old
Mexico.

"The function of the Company is solely to
clear thru the United States Customs. They serve

as agents for the ultimate consignee of the car and
are bonded to the United States Government.

= 30 =
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Memorandum to Dorothy Williams

- Page 2

. "As noted above this employee also actsias, , . : -
customs broker for products leaving: the- Unltmd

. States and entering ¢ld.Mexico., However »the
employees do not handle the goods moving in
that direction as they are all of small quantity
and do not require any rearranging to meet the
Mexican customs inspection.

Wle. agree with your. opinion.that the-employees engaged
in handllnv the snlpmbnts as. they have arriyved in the: United-
‘States ‘and . prlor to their transportatlon across.-state "Iings - 1nto
“other statcs, Bre eng a“ed .in 1nterstate commpree; - Although it

is not entirely. clcar what fypes of Eoods &arg handled by these
employees and what the actuul arranrung -consists of, :it- is
possible that. thc gmployeps &re also engaged in & procgss or
occupatlon necrssary to tnc nroductlon of ‘goods for -interstate
commérce. .No comment is noss1ble regardlnr the application: of
thé act fa’ thc pﬂrtjcular LmDIOJee whom you. describe:as a -
customs broker for’ products leaving the United States,"™ in the
absence of a fuller dhscrlptlon of his duties.
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Arthur E. Reyman

- -Reglonal Attorney

New York, New York

Rufus G, Poole -~ .- - - . ;. ' .+ . SQE:FUR:IEK
Assistant Solieitor. . ~ - S
In Charge of. Qplnlons -and. Rev1ew L NOV 25 1941

e company

_ We have -given careful consideration to the problem

raised in.your memorandum of October 16 concerning the possible
.applicability of the local retailing capacity exemption tg .the
‘bushelman employed. by the subject company, The matter was dis-

cussed at some.length with Mr, Holland, Director of the Re~ .
search and Statistics Branch oft the Wage and Hour Division, -
The matter was also discussed with Mr, Schlossberg, represent—
ing the Amalgamated Clothing Workers of America. Although we
recognize that the matter is close to the border line, . it is-
our opinion that on the basis of the facts in this particular
case. the excmptlon in questlon is not appllcable.

The facts in the case many be brlefly summarized as
follows:

The subject company is engaged in the manufacture and
sale of custom-made clothes., The customer 1s measured and the

pattern is drafted and cut in the bvenue store of the sub-
jeet., The cut goods used in making the pants and vest are sent out
to contracting shops, made up there, and returned to Avenue
for alterations., The cut goods used in making the coat are sent to
subject?!s __~_ Street shop where the coat is partially completed
and then sent back to Avenue for a first fitting, After this
try—on, the coat is sent back to : Street for "completion.”

Following that "completion," however, the coat is rcturned to
Avenue for further alterations, All the alterations on the coat,
pants, and vest are performed by the bushelman in the Avenue
store,

Even apart from the work of the bushelman, the __
Avenue store is not a retail establishment in view of the fact that
the pattern drafting and pattern cutting are there carried on and are
apparently not segregated from the rest of the store, In a letter
to A, Sulka & Co. we stated that pattern drafters and pattern
cutters are engaged in a menufacturing process, and that even though
they were working in an otherwise retail store, the 13(a)(2) exemption
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Mcmorandum to Arthur E, Reymen Page 2

was defcated for the establishment in which thosc workers were
engaged. The work of the bushelman is as essential to the pro-
duction of the garment as is the work of any of the other men
connected with its manufacture, The situcticonis completcly
differcnt from the case of alterution men in a rotail store. In
that case the suit is manufasturced in a factory having absolutely
no relationship vith cithcr the retail store or the ultimate
customer, The suit is then sold to a storc, which procceds to
sell the suit to a customer, After the suit is sold to the
customor, alterations may be performed incidentcol to that sale, -
In the case of the subjcet compnany there is ro  such break botween
the productional and distributional oncrations, The werk of the
bushelmen is no more incidental to the sale than the work of any
of the othcr productional employees. If the bushelman is perform—
ing work immedi-tely incidental to a rctail sale when he completes
the manufacturing process by making the coat, pants, wnd vest con—
form to the customer's requirements, the work of all the other
productional erpleyees is similarly ineidental. to the retail sale,
since they are attempting to malce the garment conform to the _
customerts requircments. In point of time, the bushelmén's work
is less "immediately incidental" to the retail sale than is the
worlt of any of the other productionzl emplcyees, since their work
is the first to be done after the szle is consunmated.

It should alzo be pointed out that the werk of the bushel-
man may frequently be more in the nature of a refashioning of the
entire garment than is the work of an alteration men in a rctail
store, In fact, the work of the bushelman is such that the question
of whether the coat shall be sent back to the Strcet shop or
shall be zltered by tho bushelman at © Avenue is one which is
freguently detcerrmined simply by the relative pressure of work at the
two establishments., Indecd, the only reasoa the company maintains a

Strent shop as well as the Avenre store is to conserve
space and hence lower rent at the expensive Avenue location,
Inasmuch as the activitices of the bushelman talte up 1little space, he
is located at Avenue, thus aveiding a retransmittal of the
garment to Street. But that is no reason for applying the
cxcmption to him and not to other productional workers., Particularly
since the Avenue store is itsclf not a retail ostablishment,

It should be noted further that the bushelmon is a member
of a uniom composed of factory workers rethor than of one composcd
of retall employess, It 1s clear from that fact that a bushelman
is generally considcred to be an employee of the same nature as other
productional employecs,

We suggest that in view of the above consideratiens, you
address Mr, Schlossberg in reply to his letteér to you of September 4,
1941, and set forth the vicws of this officc,
= 18 .
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COPY

Arthur E, Reyman . -

Regional Attorney

New York New York ' e iy
L © -SOL: ADH:MS

Rufus G. Poole, ASulStdﬂt Sollc1tor i, B ol

In Charge of Oplnlons and Review =~ 7 'NOV 25 1941

13(b) (1) exemptlon

This is in reply to your memborandum of November .12, 1941
in which you inquire as to the applicability of “the exemptioun conteined
in section 13(b)(l) of the act to an individual whos¢ dubtics consist
exclusively in opercting a tracter moving trallcro to and from loading
platforms at a railhead where railroad cors arc unloa,ded 1n.to notor
“truck trailers, .

Section 203(a)(13) of the Motor Carrier Act provides "The
term 'motor vehicle! means any vehicle, machine, tractor, trailer or
semi~trailer preparcd or drawn by mechanical power and uscd upon the
highways in the transportation of passengers or property . . ." If
the employee in question operatcs the tractor pulling trﬂllers over
the highways, his hours of service would be regulated by the Interstate
Commerce- Commission and he would be within the oxcmptlon gontained in
section 13(b)(1) of the Foir Labor Standards Act, ‘If, on the other hand,
the employee merely uses the tractor to mowe the Lrallers around’ the
railroad yard in order to facilitate the loadlng of the trailers, his
hours of service would not be regulated by the Intcrstate Commerce
 'Comm1su1on and he weuld not be within the _scope of the exémption con-
tained in section lB(b)(l)

_ The above opinion was formed after consultation‘with repre~
sentatives of the Interstate Cormerce Commission, :
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November 25, 1941

Beverley R. Worrell
Regional Attorney
Richmond, Virginia

Rufus G. Poole
Assistant Solicitor
'In Charge of Opinions and Review

Baltimore, Maryland

: . This is with reference to your memorandum of October 28,
1941, on the above subject, and will supplement our previous corres—
_pondence. We regret that an earlier reply has not been possible,

There was attached to  your previous memorandum of April 18,

1941, also on the gbove subject, a copy'of a letter addressed to
Mr. Bernard S. Needlé by Mr,

of Baltimore, in which Mr. ___raised various questions
regarding employees employed by real estate brokers and engaged in
occupations relating to the real estate business. The qQuestions
raised by Mr, in that momorandum were a trifle vague and in
some respects somewhat novel, and consequently, in our reply of
August R9, we stated that we should like more facts regarding these
employees bcfore attemptlng to render a definite opinion on the matter
of coverage.

There was attached to your most recent memorandum a copy
of a memorandum addressed to you by Mr. Bernard S. Needle, in which
he states that Mr., is '"no longer pursuing the questions
contained in paragraphs 3 and 4 of his original letter of inquiry -
[concerned, respectively, with employees of operators of buildings,
the tenants of which arc engaged in such buildings in covered

_act1v1t1ns, and the status of employces of building associations and
mortgage and loan companloe which have nonresident etockholdor;7 but
hé is still intercvsted in the first question relating to rcal estate
brokerss" There was also attached to your most recent communication
a copy. of a letter addrossed to Mre Necdle by Mr, wder date of
September 26, 1941, in which additional information, regarding the
situation referrod to in the first inquiry contained in his original
letter, is-set forth, From Mr, Needle'!s comment, above quoted, and
the tenor of Mre. most recent letter, we understand that Mr.
seeks advice only with reference to the first inquiry raised in his
original letter, which we quote:

- 18 -
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"Does the Fair Iabor Standards Act of 1958
apply to the employees of employers sueh as:

(1) Real estate brokers who represent non-—
residents of this State (a) in the sale
8f ‘real'estate; (b) in the dolléction
and remittance by mail of rent money;

(c) in the negotiation of mortgage loans
and -the col]ection and rcmlttance of pay-
ments thereon°"

In order further to clarify his inquiries, Mr.
in his letter of September 26, poses a case in which a licensed
“real cstate broker, operatlng "as an individual'. under the laws
of Maryland maintains an offlce U'on X Strect,'’ and employs a
bookkeeper, stenographer and clérk, in addition to "five outside
salesmen whose duty it is to'procure purchasers or tenants for
property located in: Maryland and who receive a commission for

" each’ bransaction which they succeed in closing." .In some instances,

.. such purchasers or -tenants are. residents of other states, "and we
L may carry on a..considerable intetstate correspondence regarding the
:rtransactlon." ‘Conversely, the owmer of the’ Maryland properties in
‘some cabses may be residents of other states, "mecessitating similar
:“1nterstate ‘correspondence as ‘well-as the collectlon and remission
- of money 1n the mall." ’

PMre ¢ letter contirues:

"I also represent a large national life in-
- surance ' company whose headquarters are in New
York in the matter of négotiating mortgage loans
on 'property in-this- Staté. I may porsonally do
this work or any one. of my galesmen may handle
© the transaction and ‘some of the detailed work
' flnvolved, such as bookkeeplng, correspondence, etcs
i 'may be done by‘anyone or all of the offlce em—
co ployees. '3' o

UMy office collects these mortgage debts 1nclud1ng
interest and installment payments and remits them
‘to the Sald 11fe 1nsuran¢e company of New. York,

4 -
) s
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Memorandum to Beverley R; Wdrre11." .. Page5

"The vast majority of renl estate brokerage
busindss handled by locdl brokers is purely -

""" local business with no 1nterstdte corr08pondonce
“1V01Vedo : : o

"The gues tlon is are my office eanOJecs and/or
cutside salesmen entitled to the bennflto of ‘the
Federai Act above mentloned" ' .

. We belleve that Mro o W111 greo thzt roal estate
brokerage firms, to the extent that they cperate in more states
than one, and regularly use. the mails and other chennels” and
.instrumentalities of interstote commerce and communication in
the .conduct of their business, are cngaged in.activities of an
interstate crmmerce character, . The concepts of "operating in
more states than one" and "regularly using the mails and other
channels and instrumentalities of interstete commerce;" are in
their essence overlopping and interdependent, rather than mutually
‘exclusive, or even clearly scparable. Whether a company uses the
malls and chammels of commerce in the transaction of‘its-Business,
will depend almost entirely upon the extent to which it may be
saicd to be operating in more states then one. Likewise, operating
in nore states than one requires using the mails and other channels
and instrumentalities of interstate commerce and communlcatlmn to
a degree commensurate with the oxtent to which operations in more
than one state gccur. Moreover, it should be pointed out that
both concopts depend for their apnlication in specific factual
situatiens” upon questicns of degree, which we de not belicve can
be squarely anticipated by any precise formula cor convenient rule
of thumb. The determination of whether in a given situaticn an
employee of a real cstate breker's office is contributing to a
. type-of activity which is included within either of these concepts
- rust, 3in the last analysis, depend upon a full knowledge of the
: facts.of his company's operatimns and the circumstances nf his
Omployneht.. It may be pointed out, however, that therc are con-—
tained in Mr. : letters, references to activitics which this
- Division will consider as highly significant in determining if em—
ployees of a particular rcecal estate broker are covered,

We belicve that the procuring of tenants or purchasers
for Marylond propertics, when sugh purchascrs or tenants are resi-
dents cor domiciliarics of states other than Maryland, may be said
generally to constitute an activity of an interstate charactore

PO [
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Memorandum to Beverley R. Worrell Page 4

inasmuch as the conduct of, such activities may be said to con-
stitute operating in more states ‘than one (at least to the
extent to which such actrv1t7es are carrled on) and such trans—
actions will, in some degree at least, almost of necessity involve
the use of tno channels and instrumentalities of interstate
commerce and commmication. The negotiation and consummation of
a transaction carried on in’ one state between a resident of that
state and a representatlve of a real estate broker's office located
in another state, having as its object the sale or rental of property
situated in such other state, appears to us to constitute a trans-
action in interstate: commcrce, cspe01a11y in situations where, as
Mro - states in’his letiter of September 26, there is often
. carried cn, “COn51derab1e 1ntorstate correspondence regarding the
transaction." There can hardly ‘be doubt under existing precedents,
that "considerable. 1nterstate corrcspOndence regarding the trans-—
actions" There can hardly bé doubt under existing precedents, that
"considerable 1nterstate corresoondence" carried on with respect to
the consummation of bu81ne>s transactlcns ‘of this nature 1s an
: act1v1ty of an 1nterutmte comnerce, character. The case would appear
to be little dllLerent in the oltuatlon further cited by Mr.
where ""the cmers of this. L@ryland property’may be residents of other
- states nece551tat1ng 51m11ar interstate correspondents as well as
~the, collection and remissicn of money in the mails." As Mr.
- is probably aware, this Division has always considered the fact
-.that activities of spec;flc employecs contrlbute to the trans-—
mission -or- recelpt of interstate renlttances or funds as highly
significant in determining if sucb emcloyees are properly to be
regarded as "engaged 1n‘conr“rcn" w1th1n thc meaning of the act,

o "In. connectlon w1th the’ 1nsuranco activities which Mr.
» descrlbes, employees ‘whose activities contrlbuto to the negotiation
- for a New York insurance.company of mortgage loans on property
- situated in Maryland and the collectlon of mortgage debts, including
interest and.installment payments, along. with the remittance of such
funds in interstate commerce throubh the mails, would likewise appear
- in the normal case o be. engaged in actlvltleo of an interstate
. commerce character. -

" As Do ek indlcatéd"the'peculiarities of the activities
carried on by real estate brokers are such that it is impossible
“to formulate any exact principles which could serve as an infallible
guide- to employers of this type in determining whether in any given
_ 1nstanccs a particular employee is covered by the law., We believe,
however, that the activities which we have listed above as sig-
nificant in determining if coverage exists, will be of aid tc this
group of employers in complying with the acte. It should be em—
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v

phasized to Mr, that we have addressed our opinion -
solely to those activities to which reference was made in

his letter and that we realize that the list of activities
which he has submitted does not comprise a completely ex— .
haustive enumeration of all the activities of an interstate .
commerce character in which real estate firms may engage. Con—
sequently, we do not consider ourselves precluded from lcocking
to other activities of an interstate commerce character not
specifically montioned herein in which employees of such enter—
prises may be engaged, in determining if their employment is
properly to be considered covered by the law,

With reference to the employees to whom Mr, re—
fers as "outside salesmen," it would scem that their activities
in procuring purchasers’ or tenants for property should be con-
sidered as "obtaining orders or contracts for the use of. fac111tles
for which -a -consideration will be paid by the.client or customcr,”
within the meaning of sub-sectiom (A)(Z) of. voctlon 541 5 of the .
regulations., If the employees in questinn meet tho other tGStu-
of section 541.5 thcy'w1ll be exompt from the act as "out81ﬁo '
salesmen," - : #o,
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CoOFrY

Arthur ' Es Reyman

Regional Attorney

New York, New York _ o .
e " SQL:EB:ELM

Rufus Ge Poole o _ o o
Assistant Soligitor * 7+ A SR Tt Hovenber' 27, 1941
T Chargéfof'ap;nlong'aﬁd Review R AT

sddtes wn

Avenue

Brookiﬁn;:Néw‘York"

"1ng”tae appllcatlon of tho scctlon lx(a)(o) cxemptlon to the emrl'
ployeces of the sthect firm, and will supplement uur nrov1ous corrou—
pondbnce I tnls mxttcr. _

It aopoars that the firm is ongugod in’ the procu831ng and
distribution of fish products. One group of employeces is engaged
in thawing and brining frozen fish snd in washing and cleaning froesh
fish and placing it in brincs Anothor group of cuployces is ongagod
in smoking fish, another onc in packing fish. You ask particularly
whether employocs engagod in the roprocessing ot frozen fish by placing
it in brinc or porforming othor prosorving operztions on tho fish
should be considored exempt under soction 15(a)(8).

In our opinion, the fact thaet a distributing plant also
ongagos in tho roprocossinz of frozen fish doos not change the applica-
tion of the principlos cxpressed in releaso R-1609. The scetion 13(a)(5)
oxemption would apply to the cmploycos engeged inm the processing opero-
tions
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December 4, 1941

SOLsTLE o ST

I'frea Lo R Long
Acting Director, Industry Committec Branch
fege and Hour Division

Rufus G, Pauvle )
Assistont Seoliecitor
In Cherge of Cpinions ond Roviow

Applicability of Jewelry Wage Order
to llanufacture of Rosarics

Returned herewith is o letter sddressed to jire David J. Sussk nd,
in which the opinion is oxpress.d that rosarics arce covercd by the jowelry
wage ordere

Volume 7, Court of Custums Appoals Report, page 132, c.ontains
following ease which may be helpful in determining whother roserics
are covored by the wepge order for the jowelry manufuacturing industry.
Rogariecs of silver pleted motal and c.lored glass were classified by the
exllovbar as "ortieles desizmed te ba earricd on or sbout the pors.m
and assessed acceurdingly uwnder paragraph 856 of the Tariff ket of 1013,

*¥ikk articles #¥¥* deeignad to be worn om
rpparel or carried on oor about or atbuached

to the person such ns % % % cigrr onges # ok
butt ms, mesh bazs and varses, hoir ornanents,

vanity casas, ote."

The importsr protosted the classifieqti.m and the board of general ocppraisers
sustained the proteste The Government appsuled.  Tho court found that
"Rosaries ars usually kept in thoe homo and enrried whon required fur deo-
votions at churche The Lew f the chureh doss not roguire them to ba
earricd. MNetrly all Cothalies havs eostrics. Pew carry thoem sontimususly®

The court hald they woere 1ot desig or mede to be worn on
apperel r carried on or about thoe person, wors not speoeifically onumerated.
Thoy aro "ot iatended to bo worn on cpparel as arc buﬂ7lou. Foither arc
thay suitable tu be cuorried on or ctteched to the parem s * % % hodr
srnumente,® They wre suscoptibls Ff bolup enrvied bub not Jdesismad L£3p
that purpousa. Cigar cases, oto., ere corrisd to be cvailabla £Hr instont
usce Rusurics arc carried t. transfor thom frum one ploec to mmother
The othor cnumerated iteoms were not wssd on epparel. TUse also distinguishos
rusariss from the other articles. The wthers arc for comfort whilz these
cre for tho spirit,

The board of gponcral sppi toined and the erticlos

woere held €0 be nst subjeet to
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"Tho quostion as to whether erticles

mede up in the form of rosaries but
which are designed for use as jewelry
or which arc intended to be worn on
or as a part of the attirec or which
heve other than dovotionzl uses, is
not involved in this casc and is
therefore not considered."

‘It would appear from this deocision that rosarics would. not

be sub3oct t> the wage order for the joweclry monufecturing industry
unless they werc designed for use as jewelry or to be worn s wrtlclos
f ornament or adornment :

Attochnent

292348
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November 24, 1941

Bogton, Massachusetts

Dear Mr.: = - 0

Reference is made ‘to your letter of October 30, 1941, in
which vou reguest clarification of the phrese "fishery produbts
packed in hermetically sealed contal ners" ‘which was contaired in our
release of October 17, 1941, R-1609, outlining tie status of whole-
sale fisl dealers under the ba1r Labor Standards Aet.

You state it is your assumption tlat the quoted phrase does
not refer to' fillets otf' fish that ray be pecked in tin, scallops trat
may be pecked in air-tight, frictidn-top cens, raw oysters that are
packed in machine-crimped tins, and otrer packago of fresh or frozen
see. food products thet mey be uir-tight. You also tssume thaet the
quoted phruse would refor ;o cunncd salmon, shrlmn surdans, ctce

" The-words "hermeticelly qaalcd cnnt&lnc1s" were intended to
ref=r to flslorv products veacked in hermeticslly senled conteiners,
and sterilized by heat, to prevent spo:lag ‘end other deturioration.
The phruse wns not’ 1ntend<d to include tishary products pucled in
sculed cont 1nvrs w1t}out sterilizstion wlen’ tliz products ere still
periskoble. : ' R o C

Tt is expocted tlet o clurificction’ 01 “tho nrﬂblﬁm will
be mede svnileble to tle industry ~t an :nr]v dnte.

) Sinderclv yours,

Acting for _Philip B. Flvmlﬁy
b 8T Admlnlstrutor'

SOL:ECR:NEG =~ ° * ° & e e

293148
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R R November 24, 1941

Esquire

Company

Akron, Ohio

Dear Mr. g

This will reply to your letter of September 25, 1941, in.
which you inquire as to the espplicability of the exemption provided
by section, 15(s)(2) of the Feir. Labor Standards: Act of 1938 to certain
Firestone storesﬂengaging-in.sofcalled "seccomodation" transactions
which.you deseribe as follows:

"(1) selesmen employed by end traveling out of the
tire manufacturerts District Offices under the diree-
tion of the District Manager call on tire.dealers
. .ond solicit orders.. Some of these orders teken from.
- smgll dealers ore of such .smell quantities and urgently
- needed by the dealesr, that the District salesman will
~get .in touch with the nesrest Firestone Home .and. Auto
~.Supply.Store and request it to deliver the merchandise
to the desler, The store records the neme snd address
of the dealer, the order number, and lists-the. quantity
and .sizes of merchandise delivered, toking a receipt.
for the merchandise from the dealer on Form S-=1754C « , .o
‘This. form:is immediately sent to the District Office
where the seles price to the dealer is entered. The
District Office bills the dealer direct for the mer-
chandise so sold. The collection solicitation is
‘mede by the District. 0ffice. Paymert for the goods
is made to the District Office. Monthly, these
orders ere ticcummleted by the District Office end &
credit memorandum- issued to tle store involved, in
the amount of the commission or handling fee. The
same procedure is followsd where a desler mokes deliv-
ery to snother desler at the request of the District
salesman. '

"(2) Dealers occasionally pick up from nearby dealers
or stores merchandise¢ for their immediate use. Fre-
gquently this dealer has already mede the sale or has
the customer waiting at his plece of business for the
merchandises, On occasion he may bring his customer

—24—
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. directly to the other dealer or store &nd dellver the
”merchandlse to the customer thﬂre. The nrocedure therex
._after by the store or dealer muking these &ccomodetion
" pick-up’ dellvcrles and tre District Office as to ‘record=-.
~ ing the transactlon bllllng, ‘collection, end the otrcr -

= "steps set out in (1) above "is followed, and the store':

 or,detler recelvos nothlng except the dOllVbrV serv1cc"
"comn1551on or fee. '

"(3) On occasion the order from the dedler is received
ot the District Office either direct from the District
salesmen or from, the dealer by phone, wire or meil,
Thereupon the District Office requests & necrby store
or dealer to make the delivery. The procedurec tlrere-
efter by the store or desler meking these accomodation
pick-up deliveries and the District Office as to record-
ing. the trunsgetion, billing, collection, &nd the other
steps set out” in. (1) sbove is followed, end the store
or desler receives nothing except the delivery service
commission or fee,"

You state:

"Trese 'eccomodetion! deliveries from Firestone stores
to dewlors heve ncver becn considered nor hendled by
The Firestone Tire end Rubber Compeny &s store sales.
They heve always been billed by the manufacturing com-
peny to the tire desler purchaser and the collection is
made by the tire menufecturer with credit passed, and
subsequent replacement of tires so borrowed to the store
which mancde these cccomodution deliveries te the cdesler
in its belalf. A commission or fee to the store wes
esteblished to compensate the store for this delivery
end hendling serviee, and in recording the transaction."

This matter has been thoroughly consicdered by the Division
end by the Office of the Solicitor of Labor, Inasruch as these are
regularly recurring transacticns forming o regular pert of thc general
pattern of distribution of tires from factory to consuner and inasmuch
6s the "transfers" are always mace from o Firestone dealer to & store
ené ore not mere asccomodations which one store may extend on one duy
enc receive in its turn on the next, we do not believe that thcy may
be cdisregarded in Cetermining whether the esteblishment in questicn
Cces & substantial non-retcil business. For the reesons just indi-
cated, the case is cleerly distinguisheble from the type of sccome-
dation transfer referred toc in pereagreph 12 of Interpretetive Bulletin
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No. 6+ It is our view thet.the transactions referred torears not-
reteil troensactions by the distributing store and camnnot be so-eon=-
sidered in determining whether the: esteblishment in question.may
qualify for the retail establishment exemption  provided by‘section
13(0)(2) of the act, We believe: that the amount of the non-retail
transaction . in . such -a cese. is the amount originally billed: by the
district office to the dealer for the tire which he later:"trnesfers"
plus the commission which the dealer receives for handllng the
"accommodatlon transfer Joi o+ 1w w & b e B gl s, ke

. Sincerely yours s

| PhlllP B . _,.Flémingv
' Administr&tor

SOL:FUR:ESR.. . .~ o ‘vogi o o ey s i

380314 e 2 vt . gt g

o
L2 ]
& s
@ %
3 o & Bt o~
. -
B
ot . B
" t & N .
/4 b} . : - :
% /
- ‘ ! . ik ‘
¥ o & 1

- 26 -
(9766)


http://ca.se

© “In répiy refer tos
SOL :ADH:MS " '

 November 25, 1941

Mre.

" Corporation
0il City, Pemnsylvania

Dear Mre. g

This is in reply.to your letter of November 6, 1941 in which
you inguire as to the propriety under the Fair Labor Standards Act of
making deductions from the wages of your employees for gasoline sold to
them by the company. 7You stste tnat you propose either to have the em— -
ployee sign a sales slip at the time his cer is filled with gasoline
or to have him write the comwany a letter requesting it to make the sales
to him. In either case the price of the gasoline is to be deducted from
his pay check and the company will make a small profit on the sales,

Under the wage and hour provisions of the act it is required
that all employees engaged in interstate commerce or in the production
of goods for interstate commerce shall be paid a minimum wage of not less
than 30 cents per hour and time and one-half their regular rate of pay
as overtime compemsation for all hours worked in excess of 40 hours in
any workweek, unless they are otherwise excmpt, We are enclosing a copy
of the act and copies of Interpretative Bullctins Nos. 1 arnd 5, dealing
with its general coverage.

It is our opinion that gasoline is not a "facility" within
the meaning of section 3(m) of the act and that it is, therefore, improper
to make any deduction for gasoline from the wages of employees where such
a deduction c¢ither cuts into the minimum wage required by the act or
affects the total amount of compensation due the employee in a week in
which overtime is worked,

You also inquire whether it would be permissible for you to
sz1l your employees gasoline and collect cash at the time of the sale,
It is our opinion thnt whether wages are paid in cach or facilities
they cannot be considercd to have been peid by the employer and received
by the employee, unless they are paid finally and unconditionally or
"free and clear." The wage requirements of the act will not be met where
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the employece kicks back, directly or indirectly to the employer, the
whole or part of the wage delivered to the employee. If, however, no
element of compulsion enters into the sale of gasoline to the employee
for cash and such dealing is at "arm's length", it is our opinion that
there is no violation of the Fair Labor Standards Act involved therein,

Very truly yours,

For the Solicitor . .

BY Lo o o
Rufus G. Poole

Assistant Solicitor

In Charge of Opinions. and Review

_Enclosures (3)
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December 4, 1941

In reply refer to:
SOL:FUR:MPJ

Tuscola, Illinois
Dear Mr. :

This will reply to your letter of November 17, 1941, in
which you request a copy of the Fair Labor Standards Act of 1938,
and also ralse the problem concerning the applicability of that act
to employees of a rudio statione A copy of the act is enclosed.

You inquired whether time spent for rehearsal for a radio
program should be considered hours worked under the act, and indicated
your opinion that rehearsal time at the studio should be considered
hours worked when two or more rehearsed in a group, but that when the
performer rchearsed alone at the studio, the time need not be con-
sidered hours worked.

The views of the Wage and Hour Division with respect to the
proper determination of hours worked are to be found in the enclosed
Interpretative Bulletin No. 13, and your attention is dirccted to
paragraphs 2 and 3 thereof. In our opinion all time spent rehearsing
at the studio should be considered hours worked, whather the performer
rehearssd with a group or alonc. Furthermore, time spent in rehearsing
a program should be considered hours worked even though the rchearsal
was not conauritcd at the studio. The problem of recording hours in
such & case is no mere difficult than in the case of any other outside
employse who performs his work without any supervision,

For your information I am also enclosing copies of Regu-
lations, Parts 518 :nd 541, and an Employers' Digest., If, after
studying the enclossed materizls, you have further questions, please
do not hcsitate to czli upon me again.

Very truly yours,

For the Solicitor

Bifie Ge Poglé

£ssistant Solicitor
Enclosures (5) In Charge of Opinions and Review
97985
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