UNITED STATES DEPARTMENT OF IABOR

Legal Field Letter

No. 68

Office of the Solicitor

Novembe: 24, 1541

. Attached Opinions

Covies of recent opinions on subjects indicated below are furnished herewith

for your information and proper notation in the Opinion Manual.

Date

11-3-41

11-6-41

11-17-41

11-18-41

11-19-41

Rufus
(£B)

Rufus
(FUR)

Rufus

(FUR)

Rufus
(SE)

From

G. Poole.

G. Poole

G. Poole

G. Poole

Rufus G. Poole

(FUR)

MEMORANDA

To

Fuiliv 7., Heerick

Philip F. Herrick

Dorothy M. Williams

J. M, Gallagher

Llewellyn B. Duke

Subject

Request for Interpretstion -
Regulations 541, "Executive
(p. 62, par. H; p. 101, par.2;
D. 233, par. 1.)

Employee Engaged in Repa1r1ng
Portable Tracks
(p. 142, par, I; o. 239, par. D

Application of Section 13(a)(2)
to Mechanics Engaged in Recondi-
tioning Used Cars

(p. 20, par. 12; p. 70, par. 4;
p. 103, par. 4.)

Pittsburgh, Pennsylvania
File, No. 37-50543
(Computation of Regular Rate of

Pay - where a company pays a regu

lar weekly wage to its employees
despite the fact that fewer hours
are worked every other week.)

(p. 244, var. C.)

Dallas, Texas .
(Applicertion of "locel retailing
capacity" exemption under Section
13(a)(1) to the employees of a
wholesale furniture company who
sells direct to certein customers
of a retail furniture company,
when the retailer does not have
in stock certain merchandise de-
sired by its customers.)
(p. 65, pvar. J; p. 101, par. 3;
». 193, par, I3
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Legal Field Letter

No, 68

Date

11-13-41

11-13-41

11-15-41

To

American Life Convention
Chicago, Illinois
(FUR)

‘Herald Publishing Co., Inc.

Dillon, South Carolina
(ADE)

The Record and Tribune Co,
Indianola, Iowa
(FUR)

(2)

LETTERS

Subject

(Apnlication of Regulations, Part 541 and

Section 13(a)(2) to insurance agents whose
work -ig divided between solicitation in the
field and work in booths rented by the in-

surance compeny in retail stores.)

(p. 70, par. 5; p. 73, par. .5; v»..102, par.5;
p. 103, par. 5; p. 236, before Statutes.)

(Wages - Deductinn from - Apnlicetion of
Section 3(m) to 2 plan whereby a company
deducts a sum eguel to nay for one or two
weekxs tn protect the compmany in case em-
ployeeg leasve their emnloy without giving

notice.)
(p. 88, par., X; ». 248, nar. E.)

("Circulation", meaning of, under the Sec-

tion 13(e)(8) exermtion.)

(p. 86, par. X; . 111, par. II; p. 257,

par. C.)
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U. S. DEPARTMENT OF TABOR
Office of the Solicitor

Interoffice Communication

AIR MAIL
To: Philip F. Herrick.
Regional Attorney
San Juan, Puerto Rico In Reply Refer To:
. SOL:=EB:HH
Prom: Rufug G. Poole
Assistant Solicitor
In Charge of Oninions and Review
Subject: Request for Interpretation - Regulatinns 541, “"Executive®

This will reonly to your memorandum of October 24, 1941
(SOL:GWK:EAP), in which you request our oninicn concerning the
applicability of the executive exemwtion to an emmloyece of the
whn is in charge cof all telernhone rensir
at its Central Juncos. You state that this men has only one em~
ployee under his permanent supervision; however, when emergency
work has to be dore, he usually hires extra men to help him. You
state that the occasions unon which he hires and sunervises extra
heln are frequent.

In our opinion the requirements of subsection (B) of
section 41,1 of the regulations are satisfied if »n executive
employee sunervises one mermanent ermloyee and on fairly frequent
nccasions, as need arises, supervises additional temmorary em-
rloyees.
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SOL:FUR:VGC

AIR MAIL ' November 6, 1941

Philip F. Herrick
Regional Attorney
San Juan, Puerto Rico

Rufus G. Poole

Assistant Solicitor

In Charge of Opinions and Review

Employee Engaged in Repairing Pertable Tracks

This will reply to your memorandum of October 20, 1941, in-
quiring as to the applicability of the act to employees of sugar centrals
who are cngeged during the dead sesson in repairing portable railrocad
tracks. It appears that sugar cane is mcved over permenent tracks to
o particular certrel, However, ‘the permanent tracks do not extend into
the cone fields themselves and the centrels own portable tracks which
are made availeble to the colones during the grinding season, You
state:

"The eolonos put them down in the ficlds with their
own men znd transport their cene with their own men
over the portatle trecks to the permancnt railroad
system of the centrel. Once the cane reaches the
permanent reilrond system the employecas of the central
toke over and move the cene into the mill, There is
‘no doubt about the coversge of the employees cf the
central vhe are engcged in tronsperting coleno cane
over this permonent system. Likcwise, there is no
doubt about the non-cevernge of cmployces of the _
coloncs who are cngaged in noving cane of the colonos
over the portable tracks to the pcrmunont railreed
system of the central."

We belicve that ycur stotement thet the employees of the colonos
meving cenc cver the portable tracks are not covered by the cet is erreon-
eous. It is probeble thet you meant that they were excript from the Wage
and Hour provisiens ¢f the act under scetion 13(2)(6), but it secms clear
thet they are ungaged in the preduction of goods for cermmerce. Inasmuch
as ro agriculturzl exemption attaches to the smployses engaged in re-
palring these tracks ot the mill, it is cur opinicn that under the prin-
ciples enumerated in persgreph 13 of Interpretetive Bulletin Ne, 5, they
arc within the coverage <f the act,.
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Miss Dorothy M. Willisms
Regicnel Attcrnecy
San Frenciseo, Celifernia

November 17, 1641
Rufus G. Poole
Assistant Solieitor SCL:FUR:MPJ
In Charge of Opinicns cnd Review T

Applicatirn ef Section 13(a)(R) to
Mcchanies Engeged in Reecnditioning
Used Cers

This will reply to your uercrandurn of October 24, 1941, inquiring
as to the applicebility <f the act to the employces of
Cempany, s, Oregon, which is engaged in the sale of new - cars
and alsc in the sale <f used cors which it recornditions. The compeny has
two repalr sheps, one for repuiring ecrs brrught in by custemers and the
other for rceenditioning used cers., Scme of the used cors are seld to cut-
cf-tewn purchesers. Ycu inquire perticularly es to the applicability of
the act to corployess in the reconditicning shop.,

Incsruch es "those empleyeecs arc clearly engzged in producticn for
commerce within the weening of the torm "produced" as broadly defined in
secticn 3(j) of the zct, the scle problem prescnted is whether they mey be
cengidered employecs erngagad in 2 retail or scervice establishnent the grecter
part of whose sclling or servieing is in intrastste comeree, so as to be
cxenpt under sceetien 13(2)(2). I shell assure (as is indiceted in your nere-
randun and in the cecompanying diagreon) that the recenditirning shop cen-
stitutes & seprrate establishrent. It eppecrs thret in sore cases the over-
hauling «f the uscd car is a Job of mejor importince, snd in other cases only
mincr adjustrents end repairs are necessary. In the latter instanee the work
-ay be no more complicated then the work vwhich is perforred on custconers!
cars in the custoror repair shop. Netwithstonding this faet it 1s cur copin-
ion thet the exemptirn is irappliceble te the recenditisning shop, The cus-
tomer shep is cngaged in service since it is performirg repcir werk on cors
vhich, 2t the tinme they cre being repziraed, are the preperty of »rivete
individuals. The recernditicrning shep, even vhoen it perferms -nly miner re-
pairs, is not perferrming serviee nor is its verk eny rorce incidental to the
future reteil scle then is the weork of any menufacturer ~f consuncr goods,
Consequently employcss who spend ony part of o workweck in the rcconditioning
shop wculd not be exerpt under sccticn 13(a)(2). It is pessible, of course,
that such emnloyces mey qualify for the leenl retriling capacity exempticn
under scetion 12(a) (1) althrugh their werk in reconditiorning cers before
their sale w~uld be considered nonexaript work ond weuld count towsrd the
20 percent figure inveolved in thet exemption,

As you requested we are roturning the cerrespenderce end diagran
you subritted,

Attachments (2)
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J. H. Gellagher
Regional Attorney
Philadelphiao, Pennsylvanis

SOL: SE : MGM
Rufus G. Pocle
Assistant Sclicitor Novenber 18, 1941
In Cherge cf Opinions and Review B

Pittsburgh, Pennsylvania
File, Ne, 37-50543

The employees of the subject concern are paid on an hourly
basis with no deducticns fer "annual vacations, fcr twe days off each
menth, and for excusable ebsences such as illness,”

With respect tc the days off, the ermployee receives a day
off each pay period end is "credited" with the nunber of heours he
usually works on that dey. Yru inquire whether this procedure is
Proper .,

Ycur attenticn is directed te R=-1625 which conteins our most
recent cpirnion concerning ebsences with pay and the computation of
overtime. As thet relesss indicates, when an employee is peid ct a
fixed heourly rate and receives pay et such reate for hcurs when he is
not at werk due te vecation, holiday, illness, or some cther similer
ceuse, the amount so paid is nect compensaticn for hours worked, and
need net be included in computing the crpleoyee's rate of pay and over-
time compensaticn under the act. The releese is linited strictly to
the types of abscnces therein enumerated.  Such absences arc either
infrequent, non-rccurrent or unfeoreseeable, They are not recurrent
and angreed uporn in advance as is provided in the plan adppted by the
subject concern. The _ ' Company plan appears to
be an attempt te pay a regular weekly wage to employecs despite the
feet that fewer hours are werked every other week, It is cur opinion.
that an employee who consistently receives a fixcd salery for a set
number of heurs in one werkweek, ond a differcnt nuaber of hours in
the followinz weck, is being paid at two differcent rates of pay. An
enployee of the subjcct company is in ‘the seme position as an employee
receiving a salary regardless cf the number of hours worked, and his
regular rate of pay shcould therefore be computed in accordance with
paragraph 12 of Interpretative Bulletin No. 4.

294502
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Llewellyn B. Duke
Regional Atterney
Dalles, Texas - : , .. SOL:FUR:HH

Rufus G, Poole - - " . - . .
Assigtent Scliciter . : \ Novenmber 19, 1941
In Charge ¢f Opinicns and Review

Dnllas, Texus

This will reply to ycur mewcrandum of November Z, 1941,
in vhieh you inquirc ag te the epplieebility of the local reteiling
capacity exemption previded by scetion 13(a)(1) to certcin employees
of the subject ccncern., Tho facts as set forth in the memcrandum
addressed to you from your Inspection Brench ere as fellows:

"IThe subject concern is engnged in the whelesele
distributicn of furniture and rugs. As a service
which is provided its custemers the concern has
four or five sclesmen engepged in meking sales to
persons scnt them by the retail furniture companics
supplied by the subject cioncern., When a furniture
company does nct heve in stock the merchandise de-
sired by its reteil custemer, this custemer is sent
to in order that they ney meke their
selecticns ot the whelesaleor!s estoablishment.

"1The subjcet ccncern has a regular vholessle price,
When sales arc made tc these custrmers approximately
10% is added to the wholesale price far the hendling
of individual custorers., In additien te this price
is added the 'mark-up! for the rcteil stere, For
example, merchandise vhich would whelesale for $100
would have zdded to it 10% for the handling of the
sale, making the whclesale price $110, To this is
added the retail stcrels 'mark-up' which, if the
merk-up is 20% would mcke the gcetual price cof the
furniture $132,

"!1The 20% is returned to the retsil store if the
purcheser pays the vwholesalcr for the merchandise,
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Memorandum te Llewellyn B, Duke Page 2

When the merchendise is billed te¢ the retzil store

the retail merchant is charged the repgular mholoshlc
price plus the 10%. o

"1Some of the merchendise is paid for when it is-
purchased at the wholesazle and some of it is cherged
to the reteil furniture store, who in turn bills his
‘retail customer. Scme of the merchendise is shipped:
direcctly te the reteil custcmer's heme vwhile scme of
it is sent to the retail furmiture store whe in turn
delivers it to his custemer,'™.

In our opinion empleyees of the vwholesale ceompany cngeged
in the ectivitics described sbove gquality for the exemption provided
by section 13 (&)(1) for employees employed in a locel retailing
capecity, assuning, of ccurse, thet they do nct perform norcxcnpt
work 1n GXCLSS of the porm1531ble ourcontupc.

295243
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In reply refer to:
SOL ¢ FUR : LWK

Nov, 13, 1941

. Mlchlgan Avenue
icago, Illincis

«Q 1\)#‘>

Desr Mr,

This will reply te your latter of October 25, 1941, inquir-

ing as tc ths applicability. of the Falr Lober Stendards Act of 1938
to certerin agents employed by an insurance company vhose vork is
divicded betwecn scolicitatirn in the ficld and work in beoths rented
by the insurancc ceonpany in reteil steres. Assuming that these

nplny ¢s are engeged in interstete cormerce 50 #s to be -ithin the

rencral coverage ~f fthe ach, you ingquire whether they nay not be

exempt ac cutside salesmen eor zg cmployecs engoged in a rotail
esteblisbhmont, the sreater part of vhese selling is in intrestate
cormerce

During the time that the =gent is avey frem the store
boeth engaged 1n selling pellieies or vork ineidentel thersto, he is
pcrfnrrln' vork which would be exempt undor secticn 541.5 of Regu-
lations, Part 541, which defines and dolimits the term "outside
snlesman,”" Similarly, if while working in the stere he is enpaged
ia work connceted with his own sutside sales, he is verferming work
which is exampt undcr the orutside snlesmen definiticn, If the other
work which he perferms during the weook doos not exceed the anmrunt
prasceribed in that definition, he vill, of course, quality for the
cutside selceeman cxemptien,

However, I connot egree with your sugpesticn thot the work
which he performs in the retail storc bocth is exenpt under secticn
13(2)(R), This exempti~n is discussed in the enclosed Interprctetive
Bulletin No, 6 and I direct your ctterntion, particulsrly, to pora-
graophs 9 threough 17 and 22 threugh 29 thereof, You will note that
ve coneider that the cxempticon is limited to esteblishments which
cperate in 2 ret2il monner, Thus, os is suggested in paragreaph 17,
ﬁuruf:ctvrirg opereticns nre net charscteristic of reteil establich-
rents and an esteblishment vhich engages in manufreturing is cecerrd-
1n51y not exempt unduer

(9621)


http://exor.pt

Victer A, Lutnicki, Esquire Page 2

secticn 13(a)(2). Similerly, in my opirion, insurance. selling is:

net & cormen characteristic of retail stores and the insurence men's
beoth weuld not be considered by us to be part of the retail establish-
nent for purposes cof the exempticn, S

It is, therefors, possible that this employece moy be
excrpt as an cutside salesman if the time that he devotes to cut-
side werk plus the time that he devetes in the store to work _
incidental to his own cutside sales is sufficient teo qualify him
fer that exemption., It is ny further opinion, however, that he is
net cxemnt as an employee engaged in a. retail establishment under
secticn 13(a)(2). '

Very truly yeurs,

For the Solicitor

3y,
Rufus G. Pacle
_ . Assistant Solicitor
Enclcsures(2) In Charge ¢f Opinichs and Review
291601 ' : '
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In reply refer to:
SOL: ADH: IS

Nev 13 1941
Mr.

Herald Publishing Compeny, Inc,
Dillon, Scuth Cercline

acr Mr,

This is in reply to your letter of October 18, in which you
inquire gs tn the propriety under the Fair Laber Stardards Act cof your
deducting frem the wages of your employees & sum equel to their cempen=-
sation for a week cr two veoks to protect yeu in the event they should
decide to lewve your employrient withcut giving netice to you. The
apparznt nurpcsc of the deduction is te require y-ur enplayees to gzive
yeu & week or two wecks!'! notice that thoy intend te quit to conform
with your gusranty of two wecks! disnissal notice,

Under the wepe and hour provisicns of the act it is required
thet all employces cenoaped in interstate-commercs or in the preduction
of pcods for intcrstatc cemmerce shzll be paid o minimun vege of not
less then 30 cents rer heur end tire cnd one-helf their resular rate
of pey as overtinme compeonsotion for all hours worked in excess of 40
hours in any werkweek, unless they cre othorvise oxenpt. Only those
deductions authorized in scetizns 3(n) of the act may be lersally rede
in zituations vherc the deduction cuts inte the mininum wege required
by scetien 6 or affcete the totel rmount of compensaticn due in weeks
vhere overtime is werked. In our copinien , the deductions in question
are not proper, Sec¢ Rogulaticons, Pert 521 and Interpretative Bulletin
Noes 3, copies of which are esnclecsed,

Very truly yours
J ’

Fer the Selicitor

By _
Rufus G. Poolc

Assistant Scliciter

In Cherge of Opinicns and Review

Erclesures (2)

290144,
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SOL:FUR:HH

NOV 15 1941

The Recrrd and Tribune Co.
Irdiencle, Icwa

Dear Mr. :

Your letter of October 28, 1S41, addrosscd to the Des
¥oines cffice of the Wage and Hcur Division, has been reforred. to
us fer reply. Yeu inquire as to the means of determining the cir-
culation of a nevspaper in ascertaining whethcr it falls within the
exempticn granted by section 13(a)(8) of the Fair Lebor Standards
"Act, which states that the wape end hour rrovisions shall not eprly
to M"eny: enployes ermloyved in conncction with the publication of any
woekly or seniweckly neuspaper with s cireculaticn of. less then three
thousancd the majrr rort of which circulaticn is within the ccunty
where printed and published." .

Tha positicn of the Wage and Hour Division is that the
word "circulation" as uscd in secticr 13(2)(8) of the act includes
all copies of the publication circulated or distributed by mail or
otherwise, whether paié for or free. This basis of caleulaticn is
in accordance with the rogquirements of the Pest 0ffice Department
for rmeking applicaticn for entry of scecond-class matter.

The prees run is therefereé not cenclusive, since cven if
the rress run is above thrce thousend the publisher may be able
easily to demenstrate that his circulatisn wras less then three
thousand,

We believe thet the enclescd copy of releese R-1523,
which discusses thce status of wecokly end seniveckly nevspapers
under the ect, will be of inferest to you.

Sincorely yours,

Acting feor Philip B. Fleming

Administrator
Enclesures (2)
250382
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