
UNITED STATES D~PARTHENT OF LABOR 

Office of the Solicitor 

November 24, 1941 

Legal Field Letter 

No. 68 
Attached Opinions 

. Copies of recent opinions on sub,jects indica,tod be101.-r are furnished here\lri th 

for your information end proper notation in the Opinion Manual. 

MEMORANDA 

Date From To Subject 

11-3-41 Rufus G. Poole PhiliD F. Herrick Request for Interpretation -
Regulations 541, i'Exocutivoll 
(n. 62, par. H; "p. 101, pAr.2; p: 233, par. 1.) 

11-6-41 

11-17-41 

(tB) , 

Rufus G. Poole 
(FUR) 

Rufus G. Poole 
(FUR) 

11-18-41 Rufus G. Poole 
( SE) 

11-19-41 Rufus G. Poolo 
(FUR) 

Philip F. Herrick Employee Engaged in Repairing 
Portable Tracks 
(p. 142, p~r. I; D. ~39, par. D 

Dorothy r·! Williams Application of Scction 13(a) (2) 
to Mechanics Engaged in Recondi­
tioning Used Cars 

J. M. Ga11aghe r 

Lle1nT€) ll:,m B. Duke 

( p . 30, p8.r. 12; P . 70, pa,r. 4 ; 
p. 103, par. 4.) 

Pittsburgh, Pennsylvania 
File, No. 37-50543 
(Computation of Regular Rate of 
PI'lY - \<There a company pc:ws a regu· 
lar \lreekly wage to l ts employees 
despi te the fact thB,t fe'07er hours 
are worked every other \lreek.) 
( p • 244, DEI,r. C.) 

Dall.'1s, TeXAS 
(Applicr-'.tion of IIl~c81 reta.iling 
capr-tci tyll exemption under Section 
13(13)(1) to the employees of n 
,.rholesele furniture company who 
sells direct to cert~in customers 
of a. retail f'..uni ture company, 
when the retailer doe s not have 
in stock certain merchandise de­
sired by its customers.) 
(p. 65, URr. J; p. 101, ~~r. 3; 
p. 193, par. J.) 
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Legal Field Letter 
No. 68 

Date To 

11-13-41 American Life 'Conventi'on 
Chicago, Illinois 
(FUR) 

11-13-41 :Hcrald Publishing Co., Inc. 
Dillon, South Cp rolina 
(AD!!) 

11-15-41 The Record and Tribune Co. 
Ind iano1a, IOt,ra 
OrU?) 

. (2) 

LETTERS 

Subject 

(Application of Regulations, PI'I.rt 541 and 
Section 13(a)(2) to insurMce ?>gents ".,hose 
\0,7ork ·is divided betHeen sl)lici te.tion in tho 
field and. work in booths rented by the in­
sur~nce compe.ny in reta.il stores.) 
(p. 70, par. 5; p. 73, -par . . 5; u . . 108, par.5; 
p. 103, p~r. 5; P. 236, before Statutes.) 

(t .... ages - Deducti0n fro!!l - AD-plic?tirm of 
Section 3(m) to <:'. plFm '1rhereb~r a company 
ded'.lcts e. SUJn equa.l to Tay f"or one or t,:,/O 
\-leeks tl) protect the company in C?se em­
ployees le8.ve their emnloy without giving 
notice.) . 
(P. 88, par. K; ,. 848, nar. E.) 

(
tl Circulation ll , . meaning of, under the Sec­
tio~ 13(e.) (8) exemption.) 

("!? 66, pa.r. K; "0. 111, pa.r. II; p. 257, 
pRr. C.) 
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COP Y 

AIR MA.IL 

To: 

From: 

Subject: 

u, S, DE:!? Al-UMENT OF T...ABO.:t 

Office of the Solicitor 

Interoffice Communication 

Philip F. Herrick 
Regional Attorney 
S~n Juan, Puerto Rico 

Rufus G, Po ole 
Assistant Solicitor 
In Charge of ~inions and Revie,,, 

In nepl~r Refer T0: 

SOL:EB:RH 

Request for Interprotation - :te~<;ulati'ms 541, "Executive" 

This will reDly to your memorand1;un of October 24, 1941 
(SOL:GWK:EAP). in which you r(lquest our o·~ininn concerninf- the 
applitcaoility of the exec11tive e:i<erl")tion to an er:1Dloyoe (If the 

~Nh'l is in charge of e.ll teleDnone reT)[1 ir 
-a-t---'i-t-s--'C=-e-n-t-r-e-,-l-J-=u-n--c-o-s-,- Yem s tR ~e the t thi S !'!len ha.r.; only one em-
ployee under his :permanent supervision; h0~~Tever. ~"hen emergency 
~!ork hns to be d(lEe. he usttally hires ~xtra. !'len to help hin, You 
ste.te that the occasions UT}on ~Nhich he hires and supervises extra 
helT-' are frequent, 

In our opinion tho requirements of subsection (B) of 
section 541.1 0f the regule.tions are sntisfied if r-m executive 
employee sU:!iervises 'me permEment en~loyee Bnd nn fairly frequent 
')cca.sions. 8. S need arises. supervises addi tion.ctl ter.:roore .. ry em­
ployees, 
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SOL:FUR:VGC 

AIR MAIL Novenber 6, 1941 

Philip F. Herrick 
Regional At tOrYley 
San Juan, Puerto Rico 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Employee Engaged in Repairing Pcrt&ble Tracks 

This vd11 reply to your memorc.ndwn of October 20, 1941, in­
quiring as to the applicability of the act to employees of sugar centrals 
who are cngc..ged during the dead seeson in repairing portable railro5.d 
tracks. It appoars that sugar cane is moved 0ver perml:'.nent trc.cks to 
D. pc.rticular centrel. Hnwever, the per!'l[,nent tracks do not extend into 
the cc.ne fields thcltsolves nnd the cE.~ntrlJ.ls O':!D portable trecks which 
arc made avrtilr..blG to thG coloYloS during the grinding seeson. You 
ste.te: 

"The colonos put U.om down in the fiGlds with their 
oum men end trnnsport their CE.',ne v:i th thoir oVin racn 
over the portr.J:::le trc.cks to the per;noncmt r£'cilroad 
system of th.J centrc.l. Once the CGne rc&chos tho 
pormc.nent rcilro.:"d system the cmployo('.s of th€: central 
tnke over (~nd move tho cc.ne int0 the '11.i11. Thore is 
no doubt I"Lbout the covorc.ge of the employoes of the 
central 1;'"ho arc engc.g(~d in trc~nsportinG colono cano 
over this pCr!.'lDnsnt systeT:l. Likewise, there is no 
doubt abc1ut the: non-'cov0r:::~ge of cmployc;cs .of tho 
colones rih..., 2.1'0 ongGgod in T:1oving cllne of th:; colonos 
ovcr the porte-ble tr[:cks to the perf'lGnont railrcc"d 
systomof the contrc.l." 

We bolieve thf'.t yeur stcte;:'8nt thc.t the enploycos of thE; colonos 
moving cr..nc over the portable trl'.cks ETC not. coveTed by the c~ct .is erron­
eous. It is probe.blG the. t you rn.cant tho.t they were cxcnpt fr0n~ th8 Wage 
and Heur provisions of tho c.ct under scction 13(a)(6), but it seems clear 
the. t thoy arc ung2-ged in the prcduct~J;n of gO('lds for CGr:!nerce. In£l.smuch 
as no e.gricul ture.l exc:npti0n attc.ches t.o the smployc;cs ()ng&g0d in re­
pairing these trc.cks ["~t the ::1ill, it is rur OplDIGn thnt undGr the prin­
ciples enUi710ro.tod in peTIJ.grc.ph 13 of Intcrprotetivo Bulletin Nc. 5, they 
arc wi thi.n the coverage cf th,) act. 
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Miss Dorothy hl. Willisns 
Regicnc.l Attcrncy 
Sc.n Fr!'.ncisc0, Gr.lifcrni2. 

Rufus G. Poole 
AssistR~t Salicit0r 
In Charge of Opinicns end Ravic,," 

Applic.["tLn cf ,Sectici. 13(<1) (2) to 
Mechanics Enge-god in Reccnditioning 
Used Gr.rs 

Noverabor 17, 1941 

SOL:FUR:P;lPJ 

This ;'ill reply to your :;~er,crl'..ndut: of October 24, 1941, inquiring 
as to tho applicability c·f the c.ct t() thG e!'iplGy(~8s of 
GCl1po.n;jT, ________ , Oregon, "hich is ongc.god in ·the 8[dc of new· C2.rs 

and alsc in thG s~18 c·f used cO.rs which it r~;cor:ditions. The c~r.1pc.ny h~s 
t'i'.'o repair sheps, one for rupd.rine cers brl~ught in by' custc!'1.crs and tho 
other for rcccndi tioning uscd cers. SO;-:1(' ()f the usod etTS Circ sold to out­
cf-tc"·.'11 purchc.sers. Yeu inquiro pc.rticulL' .. rly c:.s to the "pplicr,bili ty of 
the act k o''''plo;ror,;s in the recondi ti;')ning dhop. 

In[~s:"":Uch E.'.S ·t.hese cnplcyeos c.rc clG.',~rly f)ngr.g(,d in prrducticn fnr 
CGi.lP.'tereo 'J'i thin the '7.cf.ning r:-f tho tor:;} "proQuced" ns broadly defined in 
sectinl 3(j) of the c.ct, the 8(,10 problo!! pY'r;scntcd is 17hether tht3Y i".l..' .. y bo 
cC'mddured enployccs 0r:gng::.:d in 8 ret;:.il ,:r s,)rvice Gstr.;,blishncnt t.ho grc:::.ter 
part of whose sc,lling or 8o!'vicing is in intr['_st,~:,tE) cO""'c,orce, so e.s to be 
OX(~!lpt under soctir'n 13k) (2). I sbc.ll assl1r.'O (o.s is indicated iF your r..1C!'!o­

rc:.ndu:-l and in the c..cccClp[~nying dingrc..:·') thrtt tho rccrmdi ti"ning s},op ccn-
sti tutcs c: sc;pf' .. r~te cst.'lbJish:--<mt. It LTP0[·.rS tl1 .... t in sr_r'c: cases tho over­
h2.uling ,~f th(:; used cnr is 0. j 0b of T:'.i·,j 0r i:--:pcrt:inco, [;,nd in ~)th(:r C[i.SOS only 
f"1inr·r adjust::e:nts f'.nd rupnirs are n0coss::TY. In the, 1,'J.ttor inst<~nc>J the \7ork 
ray be: no [loro cC;'1plicf,-tcd tl'ccn tho.:; v'c-rk v'hich is porfn'ned cn custc~:lers I 
C£l.rs iE the cust('\~~(:r rup[tir sh:,p. Ncbr.i thstc..nding this f.';1.ct it is cur opin­
ion thc.t the oX8":',ptir-n is il"tLpplicc,ble tc tb; r<)ccndi tir;ning shop. The cus­
to!'1cr shnp is r;ngf..gcd in servico 8 :i.nco it is pcrf:-r;:,5..r:g rope i!' ''':Tk on Cf',rs 
v'hich, c.t the ti,",(3 they [T() b;ing ropc::.ircd, p.rc tr~e prr:porty d' ~riv[,te 
individu2.J s. The rc;cerdi tieD-ing shop, evon '''hen it pt:!rfrn;s .-nly ;!liner ro­
po,irs, is not. rf:rf('ri~.ing s8i'vicG nr;r is its \';r'rk ['.ny' r"(:rc incid0r~tQl to the 
£'il ture rst2.il sc.le then is the ',"crk r:-f ;:~ny :7!c.nuf2cturer r;f cnnSlli:1.(;r [('nds. 
Consequently 8:1plo::rorjS YTho spend c.ny p .... rt (,·f 0. w,~rk:!ec;k in the: roccndi'tioning 
shop ~'!(;uld nnt be exe:-:-Tt under soctirn l3(a) (2). It is p('ssiblc, r:f course, 
the;.t such er.~ploycos ':]cy quo.lify far the: locr,l rck.iling cc,po.ci ty eXGcption 
under soction 13(£l..) (1) 0.1 th0ugh thdr wcrk in r6~llndi t.ionil'E CDTS before 
their sRle ,,"'uld bo c'::nsidor(::d ~onexGnpt ~"""rk e,nd would count trF.'?,rd tho 
20 percent fi[Ul'e involv,:,0.. in the. t CXGc1pticn. 

As yC'U requested i70 arc; re:t',lrning th.} crrrespr:nder!cQ e.~d dio.erD.~ .. ; 
you subrc,i tted. 

AttachI:!ents (2) 
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J. H. Gt:.llagher 
Rogir.'ns.l Attorney 
Philadelphia., Pem:sylvanie. 

Rufus G. Poole 
Assistant Solicitor 
In Charce cf Opinions and Review 

Pittsburgh, PenDs)rlvnni[t 
File, Nc. 37-50543 

SOL:SE:W,GM 

Novenber 18, 1941 

The enp10yees of the subject .concern Etre paid on an hourly 
basis with no deductions for "annual vrt.cations, fer b'!c; days off ellch 
nc:nth, and for excuse.blc c.bsences such as illness." 

With respect to the dc.ys off, the ei.'ployee receiVeS Il do..y 
off each po..y period and is "credited" \11i th the nunbcr of heurs he 
usually \"orks on the. t dey. Y"u inquire whether this procodure is 
prep",r. 

Yeur attenti('n is directed tr R-1625 i'lhich contc.ins our most 
recent cpir.ion conccrniru; e.bsences "ith pay and the conputa tic'n of 
overtine. As thc.t reloes;J indicates, ?hen an Gnployee is pc.id c.t a 
fixed. hourly rate Ilnd roct)ivGs pay r.t such re.te for hcurs 'phen be. ~s 
not at wcrk dUG to ve.cation, holidD.Y, illness, or some ether sir:1i.12.r 
cr.use, the arllOunt so paid is not conpGnsa tion for hours ,:vorked, c.nd 
need net b0 included in cor::puting the enplcyee's rate of pay f.'.nd ove1'­
tir.ce conpensaticn under the act. The rclcC'-se is li:lited strictly to 
the typ8S of ubscnc0s therein enll.r:lerated. Such Ilbsences ar0 either 
infr8qu(3l".t, non-recurrent or unforesEl8able. They are not recurrent 
and aereed upon in advllnce as is provided in the pl~m adppted by the 
subject concern. The Cor122.nL pllln appears tn 
be; an c.tter:;pt to PIlY a regular weekly wc.gc to e;r.ployc0s despi to the 
fc.ct that ffJl7:::r hours are ~\Tork8d every 0thcr rJeek. It is our opinion 
that 2-n eT'lployee vIho consistontly receives a fixed salc,ry fer Ilset 
nUJ:lber of h"urs in one ncrkweek, and a different nUi,lber of hours in 
the folloYlirlg '.';ook, is being pf.'.id at t',70 different rat8s of pay • An 
enployee of the subject cO:J.pany is in 'the sc:'.:1e position as <".n esploye0 
receiving ~ salary -rer.ard10ss cf t.he nunber ()f hoursV'1orked, and his 
regular rate Gf pay sh0uld theref0re be cOT:1puted in accordanco ';" i th 
pllre.grnph 12 of InterprektivG Bullotin No.4. 

294502 
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Llovmllyn B. Duko 
Rec:ionnl Atkrnoy 
D[~llE'..s, TGx~s SOL:FUR:EH 

Hufus G.· Poolo 
Assist~nt Sclicitor Novo:1ber 19, 1941 
In Chc.l'go c,f Opinions and -RCVi8W 

Dnllns, TexGS 

This ,;:ill reply to yeur mer..:crr.:.ndum of November 4, 1941, 
in ~-.'hich you inqu.iro a~ to tho c,pplicc.bil i t;r of the loc[~l retc..iling 
capaci ty exemptic,n provided by soction l.3(n) (1) to certc.in enployees 
of the subjoct cencorn. The: fects 0..[; set forth in the memc.rn.ndum 
c'.ddrossod to you from your Inspection BTEcnch [,_ro as fcllo'.'TS: 

III The subject concern is Gngr,ged in tho wh('lescle 
distributicn of furni..ture and rugs. As n service 
"!lich is prcvided its CllstrmG!'s trJe ccmcern has 
four :"r five sD.lesmen ongctc;ed in muldng s[~les to 
persons sent ttem by tho rot-nil furniturE: cC'mpnniGs 
supplied by the subject ccncorn. Vfuon a furniture 
compc..ny does net hnvc in stock the !nGrcha.nc1ise de­
sired by its retcil customGr, this custoffior is sont 
to in ardor tl:t,t thc;;)' r.J[~y m!!Jw their 
seloctions c. t the wholosc.ler I s cst[~blishnent. 

II I The subject cencorn hUB 0. rOf,ull:"r ,':h:::>lesele price. 
YVhen s[~les nro made to those cust-'f.1ers [,pproxiI!Jately 
10% is c.dded to the wholesale price f0r the hc.ndling 
of individua.l custoT!1ers. In add.ition to thts price 
is 8,dc'led t.ho 'murk-up' for the.: rotc.il stere. For 
exc..mple, merch1:.ndise \7hich vmuld wholesale for $100 
would have ~ddGd to it 10% for the handline of the 
sa.le, r.:.n.king the ~7holesa.le price $llO. To this is 
added the retail stcrc' s 'P.1G.rk-up I I!hich, if the 
mark-up is 20% v.'ould r.!c.ke t~IC actuc.l price of the 
furnituro ~132. 

"'The 20% is returned to the rekil store :Lf the 
purchaser pays the Dholesr...1Gr fc'r the; ,!crchuI"il.ise. 

-5-
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MemorandUI:l to Lle,vcllyn B. Duke Page 2 

When the mcrch8.ndise is billed tc the retcil sbre 
tho retail Rerchant is charged the ro&,ulc.r wholosale 
price plus the 10%. 

"'Sono of the merchc.ndise is pe..id for T'!hen it is·· 
purchc,sed at the .".;holos8.1e and some of it is chc.rged 
to the retB.il furniture store, ,'.rho in turn bills his 
retail customer. Sene of the r.lorchlOcndise is shipped 
directly to tho rotc.il custcDor I s hono ',,,;,hile scne of 
it is sr.mt to the retail furniture store ,:,rho in turn 
dGlivers it to his customer. III. 

In our opinion emplc~Tees of tho ~,·holosr..le C0I'lpany ongr.gcd 
in the activities described above quality for the exoaption provided 
by soction 13 (c.) (1) for employeE's Gwrloyed in a locc.l retailing 
ce.p2.city, assunir-g,: of ccurse ~ thr.:t they do net porforn TIDD.exer:1pt 
"ork in excess r:f tho permissible perconte:.ge. 

295243 
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American Life Convontbn 
230 N. Michigan Avenue 
Chicago, Illincis 

Dce.r r\~r. 

In repJ.y refor to: 
SOL: }'UR: LWK 

Nev. 13, 1941 

This v;ill reply tc yeur h,tte:r (::f October 25, 1941, inquir­
inc as tc the c.pplicn.bili t~7 of t]le Fail' L::~bcr St['.ndards Act of 1933 
to cortr.in agents employed by an insurf~ncu COT:lpc.ny ~'.·hr.)se pork is 
divic~.ed beh7G'Jn solicit[~ti('n in tLo fi0Id ~md work in booths r0ntGd 
b;'{ the insurance cC::1prmy in ret['.il st0rcs. ADsur,ins ttnt these 
Gl:lployeos r~ro p,n,'Sf' Gcd in int<::rstc''U) cC·f1Jnerce 30 I.~s to be 'i thin the 
gene:2'c.l cOVCro.g0 ~f tbc .:lct, ?(~U iDquirc '7bc.lther they nay Dot be 
exempt 118 cuts ide s~~l(;sr-:Gn or e.s cr.1plcyeos e::ngo.GGd in a r(;to.il 
ostc.hlisl1rr;i)Lt, the ,~o::ater pc.rt of,·.·hcsr) scllir\s is in in:tr2.state 
C0r:11TICrco. 

During the.; tine ttat the: .<',gont is arT .. Y frr:T!l tho stcTe 
bo('th encased in c.cllinc p,)lich:·s or r'rTk il:.cid'mtf:.l thorGto, he is 
purfnrr:ing '.·nrl~ "Thiel', ~i(~uld b;:~ Gxcr.1.pt und(';r Sfjcti~·n 541. 5 (:f Rcgu­
lc.tinns, Pllrt 54.1, ''fhleh (hlfinLS f'.pd (,:kliElits tho tcrr:l "("utside 
s!:,losr.:.c,n." SiniL~rly, if ';tr:il,c; 'i;'orking in thrj stc'ro he is cnC:'::CE;d 
Ll 'i:(',rk conncct.Gd 'i'i th bis ':,''''11 :mtsiC.8 3[~lf:s, [J.C is pcrfc-rr'line; pnrk 
l'lldch is 0Xr::r:pt undor the; ('utsldo S"lOSl'ic.n defj.ni tic-no If tho ot.hc)r 
1Fc)rk '"Jlich [1(: perfcrT:'.s during tho I!()''::¥. (10CJL:; nnt (;xe,,-c(~ the ::';:\~Ul1t 

prf:scrib, .... d tn trlilt dt~firlition, ho r~tll, o:f course, quality for the 
Gutsido s~l(jsl1an oX9~F'ti('n. 

HDV!0VCr, I C8.nnot ccrce YTltb yeur SUf.;f~(;stLn th'C.t tho werR: 
which he p8rf,wr.1.s in the rlJtD i1 st"r(; b<'cth L~ CXOElpt under s8eticn 
13(0.) (2). This eXGrnpti·.'n is disCUf'S8d iD thd r::nelosed Interprctl.tivc 
Bulletin No. 6 ,:mc:l I dir8ct your c.tt(;r:tilm, p,:rticubrly, to p~'rt'.­
grc.phs 9 thr('ugh 17 rmd 22 thrr.ugh 29 th(;reof. YC1U ,rill nc·to th,:t 
,;8 consider th;;,t the cXt:npticn is li":,,i ted tG ost".blish:JGnts "'bich 
(, per.:: te in ::'.. rot:~.il n,:,~nncr. Thus, 1}.'3 is s"f'cestod in p::~Tt;GTr.ph 17, 
r:,e; .. nufc.cturing 0PE'2'Ltj,cns r..rc nrt 8h~!.rcet(~ristic of rctA:il Gst2.blish­
I::ents and ,?n cstc.blishl:'1ont '·'hicb engr,c(;s in r.1~muf[~cturing :i..s [ccc:Td­
ingly not Gxor,pt uno.e:;I' 
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Victor A. Lutnicki, Esquire Pare 2 

section 13(a)(2). Sinil~rly, in my opl~lon, insur~r.ceselling is' 
net 2. CC'Ic·"'.on chClracteristic of retail stores ane. the insure.nce Gan I s 
booth would not be considered by us to bo part of the retail establish­
Dent fClr purposos of the exempticn. 

It is, thorefor8, possible that this 8rlployee P.ID.y be 
exonpt as an outside s8-1esman if tho ti8G that he devotes to (out­
side werk plus the tinb th2_t he dGvotes in tho store to ~.·Tc>rk 

incidentEtl to h.is ovm. outside s111es is suffieient to qu<"'.lify him 
fer that GXGE1ption. It is r:ty furthl:T opinicll~, hOVIGVGr, that he is 
not CXGtlpt as an 8i!'.ployee 8nE;e.g0d in a. retail ostablishr.1ont une.er 
section 13(8.)(2). 

Enclcsures(2) 
291601 . 
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Very truly yr:u,rs, 

For the Solicitor 

By ___ _ 

Rufus G. Poole 
Assistant Solicitor 
In CharC0 cf Opinic11s 2..nd Revier. 
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Mr. 
Hernlrl Publishing Gcnpc.ny, Inc. 
Di1l0n, Sr.ut1:. Co..rc.'line. 

Doer Mr. 

In reply rafor to: 
SOL: ADH : 1',~S 

Hev 13 1941 

This is in reply to YO'.lr It::ttE;r of Octobor 18, in ·:.'hich Y0U 
inquire e.s tr: the rr:~priety under the Ff'.ir Laber Stc,nde.ro.s Act cf your 
deducting frrD the v:[',r.'os cf yrur (~r:;rlc:ye,:.~s [t sum oqulll to their cC'r.1.pen­
so.tion for Il 1788k cr h:o po<;ks to protGet ye1.1 in tho evont thl:y s1:o1.1ld 
decide to ler.:.v(; Yfjur crnplcy'.;ont ,·~ith:::1.1t r:ivinl~ notice to y'J1.1. The 
npparsnt purp('sc; (")f the deduction is tr:; require y"ur 8;'JI'1r::yoos to .::;ive 
ye1.1 II W62k c.r tno ,1Tc:~)ks I D"tico th::ct tho~r int"md t" quit to ccnf0rn 
\':i th y"ur GUc.r[tDty of t'.':n WOGks r r:1iSY-:iss.::.l n::,tice. 

Unc1er ttL: :T;i?O r:.ncl 1:.our pr';vif;;i~'ns cf the act it is require:d 
th2.t nll GT:1ployu?s ~;nC2.C(lc1. :Ln intcrsto.to "C0TII:-rcrC·J cr in t.he production 
of feods fc·r intorstA.tc c("m~ercc shs.ll be po.id c.. nini2ur:1 rmge cf n0t 
loss th1?n 30 clc;nts r;or hC'ur e.nc tic:c c.ne: nnc-hf'.lf the ir ree;-ular rc.. to 
of rE'.y ~\S ovortinG C(1T:'.pOY1s2.ti 0 n f8r ,,11 hours ',-;c··rkcd in excess of 40 
hours in [',ny ':-Jc"Tkv.Tcek, unloss they c~ro oU ..... T':·iso oxenpt. Only th0.80 
(le;ri.uctions i:J.uth::'rizec. in socti~n' 3(:'1) of the act r::ay bo lecnlly f:c.c1e 
in si tUG'.tlcns ~':hGr8 the deduction cuts into the ;--;,ininuf:'. :::cge required 
by sect.ion 6 ' or c.ffects the totr.l rJ:l(l1..mt of c~:n1pcnsc:ticn due in 'C'!L:.,cks 

v'he;rc ovortir"o is 't"!crlcc:c.. In "ur c-pini0D , the! c1cc1uct.Lms in qucstic1TI 
8.rG n0t proper. Sec RGfUlatiC'I}s, Pr.rt ~31 o.nc1 Intorpr8tntiv8 Bu.lletin 
No.3, copies of v:hich are 8nclcsed. 

Er:.c10sures (2) 

290144 

Vory truly ycurs, 

F~r tho Solicitor 

By _________ ~ ____ --
Rufus G. P::-olo 
Assistant Selic.iter 
In CllP.re:c of Opinions e.nc. Rovle·,'; 
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The Recrrd. end Tribune Co. 
Indic.nolf'., ICFa 

DGilr Mr. 

SOL:FUR.:HE 

Your lettur r.f October 28, 1941, acklrosscd to the Des 
~~oinEJs nffico of the Wf'.ge [LnC. Reur Division, bes been reforred, to 
us fer roply. Yeti inquire as to the T'lo[ms of detcrr::ininG thE cir­
cul.?.tion of a ne7'Spc.per irl c.scerteinine '"bother it fn.lls \:i thin th8 
exemption £ro.ntedby s(;ction 13(8.) (8) of the FLi.ir L[~b0r Shmclard.s 
Act, 1"-Thich str~t8s tb:~t the ,vaco cnc'. hour rrnvisinns shall net, 2.pply 
toflc.ny' o;'1ployo(" er.,,:lcyed in connccti':n Y'i th tho publication of e.ny 
';-;'cekly or s8T.liv:ec.kly nODspapor ~'ri tl:: 8. ci:C'cull:~ticn of, less thr..n three 
thousanC'. tho ;::.<:..jer ~',c;:rt of which circul:.cticn is ':'5.tLin the ccunty 
i7hore printed and published. II [.~ 

Th8 F0Si ti·::,n of thf~ Wa£o [end Hr·ur Division is that the 
'iwro. "circulc.tion" c:.s llSc;G. in stJctL'}C 13(80) (8) of the E.ct includes 
all copies of thcpubl'5.cation circulo.t(;d or distributod by Ll[lil or 
other"lise, ':7hothcr pfLic1

. for or fr€;u. This basis of calculation is 
in accorc1c.nco i:.'i th the r(:quire~o:r.ts cf th8 Post Offico Dope.rtf!!ont 
for nD.kinc c.pplicatiGn for ent.ry of sccnnd-clf'.ss mr.ttcr. 

Tho press run is thDrcfcre n',t ccnGlnsivu, since 0von if 
thG rross run is r..b0vo throG thr,usl?nd tho y.:ulJlishor ~flY be able 
OGsily to C'.8TI0Dstrate that his circulf.ti"n '·'o.s less thc..n thre,,, 
thousand. 

We believe thc.t the enc1C's(;:c'. copy ('f r'oler.so::: R-1523, 
nhich discusses the sto.tus af 178Gldy ['.nc'i seni't:'0Gkly nc'."spapers 
under the act, i'~ill bo of interest to you. 

Enclosuros (2) 
290382 

Sincorely yours, 

Acting for Philip B. Flsning 
AdHinistrc.tor 
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