UNITED STATES DEPARTMENT OF LABOR
Office of the Solicitor
October 30, 1941
Legal Field Létter v ' o ' , e _ | ;
No., 67 Attached Opiniorns
Copies of recent opinions on subjects indicated below are furnished

herewith for your information and proper notation in the Opinion Manual,

MEMORANDA
Date ~ From To, Subject
10-16-41 Rufus G. Poole Alex Elson Validity of Temporary Increases of
' (EB) Salary to Mcet Requirements of

Professional Exemption of Section
13(a)(1.) under Section 541.3 (B)
(p. 65, par. 3; p. 102, par. 4;
p. 235, par. 3.)

10-17-41 Rufus G. Poole George A. Downing fpplication of Act to Employees of
' (EB) ' The Atlanta Journal, Atlanta,
' ' . Georgia.
(Application of Act to bookkecpers,
to distribution cmployees and to :
strect corner salesmen of newspape
(p. 25, par. 2; p. 35, par. F;
pe. 101, par. CC; p. 160, par. 7.) =

10-17-41 Rufus G. Poole Aaron A, Cohen Request for Opinion re Constant
{(BE) . .. . Wage Plan — Time-Off Method
(ps 247, par. D; p. 250, par. G.)

"10-17-41 Rufus G. Poole "Philip F. Herrick Requect for intcrprctation on
(GFH) S question of nurse employed at
sigar mill
(pe 35, before par. 6; p. 169,
par. (e); p. 239, par. D,)

10-22-41 Rufus G. Pnole Dorothy M, Williams Request for Opinion Vhere _
(FUR) . Production and Construction arec
simultancous ;

Jaymar Tholesals ILumber Co,
Hood Riwecr, Orcgon

File No, 36-50446

(ps 174, par. 2,)
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Legal Field Letter

No.  MEMORANDA
Date From. EEL  : Subject
10-22-41 Rnfus G. Poole George A, Downing  Dofinition of vworkday under Section
(5E) o 7(0)(3) g gt
(ps 94, par. T; p. 262, par, JJ.)
10-23-41 Rufus G. Poole Aaron A. Cohen Request for Opinioﬁ o
(). - S . Re:  The.Cleveland Chanber of Com-:

merce (Computation of regular rate
of pay - whether an employer can
offset overpayments against under-
payments to the extent of the over-
paymekts, when an employee employed
at piece rates which arc not deter-
minable within the workweek, is paid
at an hourly rats and later when he
completes the job, the actual amount
owed him is determined, )
(p. 240, par. A3 p. 245, par. 2;
P. 253, par. 2.)
L0-24~41 [afus G, Poole Irving J. levy Broward County Port Authority

(iCR) ; . (Application of Ssction 3(d) to a
county port authority; — whether
such a port authority is a "political
subdivision" of the 3tate; meaning of
"political subdivision'.)
(pe 8L, par. D; p. 260, after par.W,)

CDate . To- . ﬁ o Subject

10-13-41 T. Spencer - R (4pplication of Act to cmployees engaged in - -
Honticello, Arkansas - repairing and scrvicing (1) cotton mill build~
(GFH) - ings and warchouscs, {(2) homes in mill villages.

-and (3) maintaining and cleaning the grounds
around miil buildings and warehouses.) (p. 39,
par, L1(c); ». w,pmu7;p.ug,pﬂ32J

10-14-41 FEdward F. Rosiny = . - (Application of Act to cmployees. of a theatri-
New York, New York cal booking agency acting as manager and repre-—
(FUR) _ sentative of theatrical performers, band leader
. .and radio artists.) (p. 188, par. 2(e); p. 197
s pare Ke)
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Legal Field Letter

No.

Date

10-14-41

10-17-41

10-22-41

10-24-41

10-24~41

To

James J. Bardwell

Los Angeies, California
(GFH)

Bill Daley-
Washington, D, C.
(FUR)

Paul- Baurle
Zion, Illinnis
(EB)

Kenneth G, Meyer
Minneapolis, Mimncsota
(5E)

S, E. Deal
Muncie, Indinna
(SE)

(3)

LETTERS

Subject

(Application of Act to employees engaged in
moving o0il drilling machinery ind equipment
from one drilling site to another within the
same SJtate, — some employees being =ngaged in
installing the machinery and equipment on new
foundations, and others engaged solely in
moving the drilling machinery from site to
site.) (p. 87, par. 43 p. 138, par. E; p. 159,
par. L.)

(Application of Section 13{a)(8) exemption to
a newspaper vwhich goes over the 3,000 mark in
circulation when it sends out sample copies,)
(pe 66, par., K; p. 111, par. II.)

(Outside Salesman excmption under Section
13(a)(1) — applicability of, to an employee of
an outboard motor manufacturing company ~ who
calls on company's dealers and their mechanics
to instruct them as to rcpairs and operation
of new models,) (p. 72, par. N; p. 102,

par. 85 p. 236, after par, 4(d).)

(Inclusion of bonus in regular rate of pay
where the company, if tiae employee agrees
thercto, deducts a certain omount from an
cmployecst!s salary and the company contributes
a like amount — the total amount being latcr
availible to the smployce if he mects certain
requirements of cmployment.) (p. 240, par.i.)

(Computation of Regular Rate of Pay - as it
applies to a profit—sharing bonus plan which
provides for a distribution of 255 of profits
to ths employecs.) (p. 240, par. R; Dp. 245,
ars 2 )
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Alex Elson
Regional Attorney
Chicago, Illinois

Rufus G. Poole SOL:EBsELM
Assistant Solicitor
In Charge of Opinions and Review October 16, 1941

Validity of Temporary Increases of Salary
to Meet Requirements of Professional Exemp-
tion of Section 13(a)(1l) under Section 541.3 (B)

This will reply to your memorandum of October 7, 1941,
LE:HH:EQ attaching a copy of a memorandum from Inspector Sidney M.
Gunther to Attorney Henry Heineman. You request our opinion on
the following questions:

"A company has established the practice of raising to
$200 per month the salary of its employees who do
professional work, for those periods in which heavy
overtime is worked. The empioyee is paid extra for
overtime during the balance of the year. In the busy
season an employee who at all times meets the require-
ments of section 541.3 (A)is given a salary of $200
per month and is not paid extra for overtime during
the periods he receives this salary. After the busy
season Lis salary is reduced and he is paid extra for
overtime, At ali times he i1s doing the same kind of
work."

The question is whether these employees are exempt from the overtime
provisions of the act under the professional excemption durlng those
months in which they are paid a salary of $200.00.

It is our opinion that pasment to an employee of $200.00
per menth for threoe or four months in & year and payment of less than
3200.00 per month fer the rest of the year cammot be considered a
bona fide #200.00 salary within the meaning of section 541.3 of the
regulations, if there is no significant change in the duties of the
employec during those months in which he is paid $200.00. It is
stated in Mr. Guuther's memorandum that the employses in quéstion are
doing the same kind of worlk throughout the year. If that is true,
it would appear that the salary requirement of the definition would
not be met,

(9505)
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George A. Downing
Regional Attorney
Atlanta, Georgia

Rufus G. Pocle 'SOL:ER:ESA

Assistant Sclicitor _
In Charge of Opinionsg and Review fete 17, 1041

Application of Act to Employces of
The Atlanta Journal, Atlanta, Goorgia

This will reply to your nmemorandum c¢f October 10, 1941,
(RA:JES:SSL) in which you request our opinion concerning the appli-
tation of the act to certain employecs of a hewspaper.

1. The inspector states that four of these employees
are engaged in the distribution of newspoapers to streset corner
salesmen in downtown Atlanta. They load each edition into their
automchbile or truck at the establishment where the puper is pro-
duced and throw the papers off at esch coramer. They also collect
money from the newsbhoys for the paporb s0ld to therm ard turn this
money in at the Atlanta Journszl office., You state that certain
sections of the Sunday edition of the paper are shipped to the em-
ployer from cutside the State of Georgia. Comics come from Baltimore,
Marviand; rotogrevure s Pctlguo fraom Luuluv1lle, Kerntucky and nagazine

sections frem Cthqgo, Illino

On the basis of these facts, it would-appear that the eni~

plovees in guestion are within the general coversge-of the zct, as
they are engoged in dissemincting ond distributing infornation and
reading matter, part of which has been received from cutside the state.
We are unable to determine, on the basis of your memorandum, whether
or not the street corner salcsmen are cnployees under the ract., If they
are ot employees, the application of the ocutside salesnan exenption
tc the distributors should be considered. If the strect corner sales-
men are employees, the locel retailing capacity exgmptibn'mﬂy‘possibly
°pply to the distributurs. In this latter caese, it would seem that the

-called v noleOla sales of newspapers teo the street corner salesmen
wou;d nct in fact be seles. It would follow that the distributors
weuld be éngaged in delivering rew%pun@rs to the salesmen employees
and would be performing work immedintely incidental to the retail
sals of the nowspaners in perfcrming that work. The pessible appli-
cation of the executive exemption to such employees should be cen-
sidered to ascertain if they are engaged in a crmbination exccutive
lceal retailing capacity.

(9505)



Memorandum to George A. Downing Page 2

2o The inspector states further thut two other employees
clossified as city circulaticn bockkcepers keep records of the
nurber of papers sold to carriers and dealers in the City of Atlenta.
In addition to these duties, ore boukkeepcr kecps a record of the
bends posted by the city carriers and dealers throughout the United
Stetes.,

Ir our cpinior thesc bookkeepers are within the coverage
of the act as their activities are closely related tc the dissenina-
tion and distribution of information and reading matter, part cf.
which has been received from outside the state. The one bookkeeper
also performs werk in connection with deslers in other states and
would seem to be covercd on this additional ground. We agree with
you that the lcecal retailing capacity exemption is not applicable to
these employees.
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Asron A, Cohen
Regional Attorney
Cleveland, Ohio

Rufus G. Poole, Assistant Solicitor _ o
Ir. Charge of Opirions and Review ; , SOL:SE:HE

-Request for Opihion re Constant Wage Plan -~
Time-0ff Method

This will reply to your nemoranda of February 21 and May
16, 1941 concerning the propesed time-off plan of the Goodyear Tire
and Rubber Company. The company hag a semi-rionthly pay period
ending on the fiftecenth and the end of the menth., During Janunry
1941, an employee worked cvertime during the week of January 5
through 11 and was compensated by being given time and one-half off
on-January 13, 14, and 15, You state that it is your opinion that
it may be reasonable to require the enployer to pay the employee in
cash on January 18 because the employee may work overtine during
the week of Januecry 12 through 18.

It is cur cvinicn that the prirciples expressed in para-
graphs 42 through 44 of Interpretative Bulletin No, 4 control this
situation as well as the alternative situation where cvertime accrues
during the split workweek ot the begiaring of a semi-monthly pay
period. The basis of this type of constant wage plan is that time
off within the pay pericd 1s given in orcder that the seml-monthly
earnings may remein constant in spite of the fact that more than 40
bours are worked in sore week or weeke of the period. - In this sit-
uation, there is compliarnce with our pesition that an enployer may
never be indebtcd te an employee for overtime ccempensaticn beyond
the pay »neriod when such compensaticn is due,

The fact that the employer may not be able to Lorecast
whether cor not overtime will be worked in a gplit week dees not
require a different opinicn on our part. If such overtime is worked,
the employer may preperly maintain the constant wage by giving time
off in the follewing week. The difficulties attendant tc computing
time off that must be given in 2 subsecquent weck are not great.

100051
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Philip F. Herrick

Regional Attorney Oct. 17, 1941
San Juan, Puerte Rico
: SOL: GFH:ID
Rufus G. Poole

Assistant Sclicitor

In Charge of Opinions and Review

Regquest for interpretation cn guestion of nurse employed at sugar mill,

We have your memoranda of May 16, 1941 and September 15, 1941,
on the above subject. We regret the delay in replying. '

In your memorandum of May 16, 1941, you iuguire concerning
the application of the zet to a graduate wturse cmployed at a sugar
central, It is tlic duty of this nurse to atltend eumplovees of the
centiral who mey become sick or injured, including empleyeess who work
in the sugar Fields af the esntral,

The rures worxs in n dispunsary, whilch is owned by the
central, but is a separste building which is located in the batey,
or yord, and stands about 18 feet frem the main «ffice and about
175 feat from the factery buiiding.

On the bacis of these focte, it ig cur opinion that this
nurse is engoged in an "occupsticn neccssary bte the producticn? of
gocds of cormevce, and coverasd by tho act. In connection with this
type of problen the two rocewt deeivions of Jkole v, 3rogualmic Falls
Lumber Co., Lit. Man. Memo, u. 283a, ard Florcs v. Buctjer, Lit. Han.
Memo. No. 025, are of particular iatorest. )

237842
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Dorothy M. illiams
Regional Attorney
San Francisco, California

Rufus G. Poole SOL:FUR :MD

Assistant Solititor
In Cherge of Opinions and Review _ October 22, 1941

Reguest for Opinion Where
Production snd Construction are Simultaneous

Jaymar Wholesale Lumber Co.
Hood River, Oregon
File No. 36-50446

This will reply te your nemorandum of October 17, 1941,
in which you ingquire as to the applicability of the act to the
following situation:

A company intending to produce for commerce starts
to construct a building in which such production
will oe carricd on. %hen the building is half
comploted, prcductive operations begin. The com-
pleticn of the building, *hereforc, takes place

at the same time thot productive onerntions arc
being conducted.

We shall assume thet the construction work orn the building
wes uninterrupted, or in other words, that there was no apprceiable
lapsc of time between the construction prior to productive operations
and the rcmainder of the conshruction work, Ve shell alsc assume
that the only cmployces coincerning whom you inquirce are those
engagcd solcly in the completion of the building. Bascd on those
assumptions, we agrce with your last paragraph in which you state:

"It would appcar to us that notwithstanding the fact that
the employccs concerned arde building a building which is presently
engaged in the production ¢f goods for commerce, their activities
would come within tho category of original construction, snd therc-
fore not within the purviocw of tho act."

285939
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George A. Downing
Regional Attorney
Atlanta, Georgia

Rufue G. Poole SOL: S < MGM
Assistant Solicitor '
In Charge of Opinions and Review October 22, 1941

\

Definition of workday under scetion 7(b)(3)

This will reply to vour wmemoranduin of October 15,
1941 inquiring; whether on opirion given by you fo Mr, J. Lo
Burson of the Vaverly Growors Coopcrative, Waverly, Florida
correctly states tne position of the Division.

It is our opinion that Tor the wurposss of scction
7(b) (3) thce workdsy begins at the some time ns the workweek
begins =nd runs for 24 hours thorcaflter until thoe beginning
of the new workday. We also cerce with your opinion that
"There is nothing in the law which stipulstes a rest period
ofr 12 hours away Trem the job, nor is thore anything that
reguires that an employece's spell off duty shall occur at the
gume time: vech dry..”
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Aaron A, Cohen
Regional Attorney
Cleveland, Ohio SOL: SE : CMM

October 23, 1941
Rufus G. Poole: -
Assistant Solicitor
In Cherge of Opinions and Review

Reguest for Opinion
Re: The Cleveland Chamber of Commerce

Thig will reply to your momorandum of October 16, 1941,
containing three tentative opinions rendered by your office in response
to inquiries made by Mr, Spencer D. Corlctt of the Cleveland Chamber of
Commercc., Your nerorandum reguasts our suggestions as to the accuracy
of thesc¢ opinions,

The incoming letter eoncerns a situztion wherc neither the
piece rates of the employees nor their production bonuses may be deter-
minable within the workweck or the pay poriod in wiich overtime 1s
worked, The company thercfore peys cach employce a guarantecd plece
rate and overtime on the basls of that rate. Vhen the job is completed,
the cxeess over the gusrantcced piece rate is paid ns piccc rate earnings
and a production bonus. o '

The first two inguirics involve problems of alleocation which
appear to have been answercd corrcetly. In the third situation discussed
the employcr discovers thot in certain workweeks he has overpaid his
cmployees and in other wesks he has underpaid them "duc to the fect that
the bonus amounts or piecc rates were not determinable at pay time.”
Inquiry was made as to whether the caployocr could offset the overpayments
ageinst the underpayments to tho oxtont of the overpayments, Mr. Reynard
stated that paragraph 5 of Interprctative Bullotin No, 4 controlled the
situation. '

The answer to the compeny's inguiry depends upon the nature of
the hourly ratoc of 80 cunts, on which bhasig the cmployces are paid until
the amount of the piece rate &hd the nroduction boaus is ascertainable,
If the 80 cents is & guaranteed hourly rate, as the incoming letter
scems to indicatc, then it is the employce's actual rate of pay until
rcadjustment by virtue of the piece rate and preduction bonus is necess
sary. LT this is the case, we are unable to sce how the employer can
say that he has ovorpald his cmployces at any time.

On the other hand, if thce 80 cents is not a guaranteed
minimum hourly retz, but is an ndvance to serve as compensation until

the actual picee rate and production benus are detorminable, the situa-
tion envisaged by this question can arise, Ve do not believe, howevwer,

-8 -
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¥eomorandum to Aaron A, Cohen Page 2

vhat the guestion is znc of avoercging hours over more than a single
workweel, os Mr, Reynard indicated, If an employcr overpays his
employees on the basis of advances to them, he may logally require
them to repay hinm for these loans or cdvencces; thus, we have taken
this approach with respcect to the nrepsyment plen., In this situation
ne nay cffsct the overpaynents cgoinst the undorp.yments to the extent
of the overpayments, Whatever balance may be dus to the employcees
must bc paid in cash and rust be included in regular rote of pay
cempensation.,

(9505)















































