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Interpretation of tho torm 
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No. 66 
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9·-26-~~ 

10-6-L:-1 

Rnf'llS G. Foole 
(GFR) 

Sar:ru.el Fraser 
Roc~:lestex', ITew ~orll: 
(EGL) 

Edgar L. Poa:csol1 
F as ::'t.inC'~l:,on, D. C • 
(EGy") 

10-10-1:J_ Staruoy Spoor 
1:hmtii.1gtO:r. , 
Host VirgiiUo. 
(FUR) 

Aaron A. Cohen 

LErj~TERS 

Request for Opinion re: 
f:leech Avenue FOlmdry 
Cleveland, Ohio File No. 34-369 
(Applicc.t~ton of Act to emplo~rees 
of fo-:.mdry engaged exclusively 
in -the proc1ucticll1 of TIel ting 
and por..ring pots Ii:a.nufactured 
solely for the use of En 
ah1.::~l.i.m.:u'1 com.pany.) (p. 154, 
j)ar. 2; ~J. 261, ai'ter ~xlr. :EE.) 

S"L'.bjoct 

(ADPlic~tion of Scction 13(0.)(10) Gxenption 
to 6LllJloyees of a colc. stora:'Se solely ongaged 
in s-tora5:c of fresh frl'.its and voge·!~8.bles 
groim ii1 the gOllo::cal vicb.::" ty of -tho stora~:::8 3 

in view cf tho fact. that sor;~e of the COI1Iilod­
i·tics heNO bcon :?l'oviously ;;8.c:':ccl in their 
raw or n8.tul'al S-c,,1.tC in o.no-t1:.or 0 stablish-
Llcnt. ) 
b. 57, pD.r. l(g); p. 112, iJar. 1(0).) 

(App1j.co.ti0l1 of Section 13(a) (10) and Scction 
7 (c) eXOl:l")tions -to '::'118 c101inting of cotton-
seed. ) -
(p. 57, ~::3J.~. 3(a); :~). 67~ ;Jar .. 2.:; lJ. 98, par. 
M a) J p • 113, 1")8.1". 3 ( 8.) • ) 

(A');)lic2.tion of Act to 0. tin:cl:oGDcr ona 
fl~;d )l'ovGntiol1 ~)r;J j cct. ) (p. 25, par. A; 
p • 176, par. 5 • ) 
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S2LIL'..81 P. LlcChesney 
Regioi1al Attorney 
~~2':1sas City, l'.Iissouri 

Acting Assistant Solicitor 

i"iestern '.:eighing Irispection BllreaU 
Kansas City, 11issom'i 
File No.· 21:--1605 

SOL:ADI-I:IJS 

September 25, 1941 

Thj.s is in r8l)ly to I:~. :jar:~' s iile:';lorandur:l of 3epteIilber 
2 in which he inqpires as to the a:;.JplicabUi ty of the exe1:lJ.)tion 
~]rovidec1 in sec-cion13(b) (2) to the emplo:rees of 'che subject company. 
T}le Y!eS'cern ~JGighing Inspec'c,ion Bll.Y.'821.1.'. is Dail1tainec~ by ·~he. rail .... 
:i.·oads for the l)u.rpo::;esof c~"lecki11g cl<>.ss~ .. fic8.t:LG:i.1S a:1C~ "!cights, 
cole.a. since AUs-l-:st 1937 it :1as Gxtenc.ed its activ5.tios and .now e11-. 

• • ~ .:l' • • b J' ..." 1 ." .. '. " gC!.ge,5 l!.1 cooperlng :;.nc. t.,ls"Crl l~ClOl1 0:::' JTv.li.1 doors iJ.21C :J2.21TCaJ-,l,1l11g " 
2. g:cai~1 door c.ivision at terLliL12.1 ;)oints. . .. 

IrJ:'ormal consultation ':;i t~1 2. re~,)l·GSEmt8.tive of the 
IntcTst<:.to CODJ:1erCe CO~'.TI'.'issj,ol1 inc1.5.c:3.tes trmt tll031.'.bj cct CO!i:~X1J."I..y 
is !lot 8.n cmplo~Tor subject to Po.rt I (",f '~ho Intors:c2,'c,o COjrr:!lorco 
Act. I'c,is si;:~ilar to ot~lcr re.ilro2.c1. CO::'1tr2.c-c,ors nho, since they 
"ro l10'~ c-'r-~-ior'~ "'''e not o"di'~'-'r]'l'F S""bl"OC.l. to Pa-'+ T of.' t,,~t ac+ v.' V (,.".1. _;, ~j, u . ...L.· .... "_':'_L:~ '_(,1 '...... u ..J. v..:.. }_ J . .\.t..~ .';.J. 

I "c l'S 'O·'1' .... -·".··;:'oro· 01''''' 0;)2" ;,.; ''''n' .~'~~ + 0-'10' o·;·,"""'lO";ro'o' '". 0-" "-'1~0 ~1.'bJ· "'c+ - ,v1 ....... .L y_ ') .. :...:.. J. _ .. __ v vl ... t.. .. :...J .... 1 -.-... / J. w .1. U _ ,:). v v 

cmJ)<:tl1:'T do not frkll yjithil1 '(,ho OXGr1iyt.io!l cOIyc,aihod i~l sectiol1 13(b) (2) . 
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A. A. Cohen 
Regional Attorney 
Cleveland, Ohio 

SOL:ADH:AEA. 
Actil1g Assistant Solicitor 

. SepteI:lber 25, 1941 

Detroit Harbo~ Ter~unals, Inc. 
Detroit, rlichigan 

This is in reply to your me:-.3.oranduJl1 of Sept.ember 12 in 
re:?;aro. to certain of the employees of the· su,bject, cO~'lpany 'iihonre 
employed l"J'LCI'suant to 8. collective barge.ining agreeIient'en-'c,ered 'into 
l.mder the provisions of section 7(b)(1) of the act.· Ybu, state that 
·c,he 26-week l)eriod is drawing to a close and t.hat while most of the 
ec:?lo~rees are still well under the 1000-ho1.'.1' limitation five or sL,:: 
of the gro1.~) tave almost exhausted the 1000-hm.1r j?eriod. The em­
lJloyor is dGsirons of ret&i;J,il1g tho 9.e eml)lpyces on its pay roll d1.1r­
ing the coming Vleel~s and is willing to pay·rosti tution to oach of 
tho ojJ.J.Jlo~rces who TTill th~reby m:cooq tho 1000-hol1r li:ilitO.tion· for 
all hovIs rWl'koo. ia c:·:cess of !fJ dlT:lng any vlorl'iveek sinc0 tho 
ste.rt of the 2S-TIG0k period. You fUl~-'uhor stato thatthccolTIno.ny 
is l.muilli113 to make lilco rosti tution to oth~r Gr:lploY0CS' cov~rod 
by tho contract \l~10SC tot8.1 numbor of hom's of omploymcl'lt dpring 
tho 26-\'l00lc pCl~iod will not oxcc0d 1000 hours. . 

You; Doint 01.~t tho:c, it is cloar froTJ 8. roading of paragraph 
20 of Intoryroto:tivc Bl,llotin Ho. 8 the.t thoOl::ploycr could havo 
o.v~)idod thiG~)roblo;;1. brig5.ne.lly by m:cluding fivoor si:c' omployoos 
roforred to abovo fror". tho operation of tho lOOO-hour lil:u:bation, 
and. yol.'. fvrthor state: that it soens cloc,r to you frO;!l aroading of 
paragr8.~h 29 of tl1is bulletin U1B.t a faihiTo to observe tho 1000-
h01.1.1' lLLi.-cc,tiol1 as to .all of tho enl)loyoos ros1.U-Cs in -::'ho accr1.1.al 
of a liability for rCglQar ovorthle compons(ltion. 

Wo havo consistontly lTJaint['.:Lnoc~ tho.t tho po.rtin.l OXOEl~J­
tion frOI:l tll0 ovorti!!lo lJrovisions pr0vi(~()d by section 7(b) (1) of 
tho Qct e.pplios to individuc.l omployoes EL .. Yld that a violo.tion of tho 
act 2..8 to one omployoo covorod by t.ho contrO,c-c will not void tho 
contr,:,.ct e.s to all omployoos covorod theroby bl:t only o,s to thc.t 
inch viduO,l. In tllO instant cG.3e, thoreforo, it is our opinion tho.t 
tho company itlU.st only pay to eC'.ch of tho o,]ployocs whose: hours ox­
cooclcc. 1000 during tho 26-'dook p~riod overtino fOl~ all hours uorkod 
ill oxcess of 40 in Qny workrrook. 

275772 
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Samuel P. McChesney 
Regional Attorney 
Kansas C~ty, Missouri 

SOL:GFH: IDP 

Acting Assistant Solicitor 

SEP 26 1941 

stoner-McCray Company and 
Combs Outdoor Advertising Company 

This is in reply to your memorandum of September 17, 1941, 
on the above subject. 

Our pos i tion regprding the status under t'he act of employees 
enga.ged solely in post in~ bills and posters ent irely ",i thin the same 
st1'lte in which they pre employed is set forth in LegFil Field Letter No. 
6, page 3. 

However t yOll inquir e further:· 

"Assu.'!ling thAt employees of thi? subject post the 
posters out of the stpte ~f'Iow~, operpting from 
their h91'ldquprtprs in Io~,.ra., is thi" second. category 
of employees engpged in interstp,te commprcp or in 
processes or occupations necesf'ary for the production 
of goods for commerce?1I 

In such ·situations it. is our opinion thAt ttese pmployeps would 
be coveTed during 811 \o)'orbrf'Pl{s in w'hich thpy ~.rere engaged in ·tr."l.nsporting 
meteriRls pcross st1"te lines. Morpov~r, aside fro~ this b~sis of coverpge, 
it is our opinion th1"t employeps ,~rhose movements across'st1"te lines pre 
regul."lr pnd recurring, ~ncj. pre mpde in the performpnce of their duties 
pursuRnt to thp employer's instruct ions, pre properly' to be. regprded ~.s 

l1eng1"gecl. in commprce" for thpt rSP8on. T,t/e pre not preppred at present to 
express I'" definite opinion 1"S to ,~hetheT the pd.vertising of nptionplly 
kno"l11 pTClO.ucts by meens of the post prs ~"hich these employees hpve put up. 
issuffi6iently relptpd~ in pnd of its~lf, to the movement of goods in 

. comrnt~rce to bring thpir pmployrrlpn t "ri thin the coverpge of the pet.' 

- 7 -
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William S. Tyson 
N. C. Department of Labor 
Raleigh, North Cl'lrolina 

Acting Assistant Solicitor 

Interpretation of the term "local retailing 
capacity" ps used in Section 13(a)(1) 

• • • ~ ~. L ,. 

.L'L" 

'. ~ . .. 
,,', 

SOL:E1l :MR 
SeptelI}ber 26., J9.41 

,: ", 

This will. reply to your memorandum of september 19, 1~41,. 
,Ne: WS,:(, :MD, in ,.rhich you' request our opinion concernin'g the eppli­
cabili ty of the loc?-l retailing cepe.city exe!npt ion provided by 
section l;'(e)(l) of the 8ct to certAin situations \"hich y0:tl presE;!nt. 

. . 

In the first si tUBt ion an employer operates 8. retail store 
and has An employee "'ho is eng?ged in me.intenl'l.nce work in the reta"il 
store. This employer plso operAtes ?nother estAblishment \vhich is 
engflged. in noneyempt work. The employee in Quest ion epch "T~ek w'orks 
a number of hours in the nonexempt estpblishment for I" number of hours 
not 8Yceed.ing 15 percent of the number of hours '-'rorked. in the wor10ITeek 
by the nonexel!lpt employees. The retPil estpbliirmerit of this employer 
WQulc. be exeIript under section '13(p) (2). The 'question is whether the 
m('>inten!':tnce employee wouln. be ent.itled to the section 1:3(".)(1) exemp­
tion ps being engpged in p "locpl.r~tpiling c?ppcity." 

In our opinion j?nitor work does not involve "mpking retpil 
s~lesn or "performing "JOr1\: i:'Ilmediptely incidentpl thereto" ltJithin the 
me?ning of Section 541.4 of Regul~tions, Pprt 541. The employee in 
"question' would not, therefore, ?ppepr to .come "'ithi!l the scope of. the 
locpl retpiling c?pacity eJr:e!!lption. 

The secane'! situptio!l prE'sented by you involves p gprpge 
oltmer "rho operptes fl se~vicegprf'ge exempt under section 13(1")(2) ?nd 
also 'operptes p pprts depprtment ps ? sepprl'lte estpollshment which is 
nonexempt. In this cpse 1" l!lechpnic engpged in servicing cprs plso works 
P.· few hours epch week ir. the nonexempt pprts' dErpprtment. The question 
is whether the mechpnic would .be entitled to the section 13(1") (1) 
exemption lOS being engAged h I" "locpl retpiling cpppcity." We agree 
wi th your conclus iO!l thF.'t the employee \lTould not come "ri thin the 
exemption, ps his work cpnnot be consiClerec. incidentpl to selling. 

278260 
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O. J. Libert 
Associate Director 
Field Operations Branch 

Acting Assistp.nt Solicitor 

Blue 8, Grey Sightse~ing Tours, Inc. 
Washington, D. C. 
File No. 8-360 

,S01:ADH:MS 

September 27, 1941 

This ,·rill reply to your memorandum of August 27 t 1941, 
in '",hich you request our opinion concerning the applicability of 
the Fair Le,bor StandArds Act to the above company. 

It seems clear from the file that the subject 'compeny is 
engpged, in interstate commerce end that its employees are ent i tled 
to the benefits of the Act unless they aIE'l specifically.' exempted 
therefrom. ~I{e. heye consulted the representFltives of the Interstate 
Commerce 'Commission in rpgard to the lecturers FInd, lecturers I 
helpers "rho ride On the buses and cOITL'Ilent on points of interest. 
In spite of the fAct thpt these men do not rrive nor do any 
mechcm icpl work on the buses, the Interstate Commercf; Commiss ion 
conRiders them to be ~rivprs1 helpers. apparently on the theory 
that in cpse of pn pccident these mpn would probably be cFllled 
upon to put out the flags end flp-res required by the Commission's 
sefety regulptions. In pccordp.nce "ri th the prinCiples sta,ted in 
pe,ragraph 4 of Interpretetive Bulletin No.9, it is our opinion 
the~t these er.1ployees l,Till be eyempt from the ovprtime provisions 
of the pct by virtue of section 13(b)(1) pt such time ps the 
Interstpte COITL'Ilerce Commission pctuplly regulates their hours of 
service. Our enforcement policy in regard to them is stated in 
Inspection Field Lettpr No. 17, Second Revision, pprpgrpph 5. 

In our opinion the hotel stpnd men FlTe engpged in selling 
tickets for interstate trips And pre therefore wittin the coverage 
of the pct. The outside RPlesmpn 8xemption provid,ed by section 
13(p)(1) of the pct is not applicpble to these employees, becpuse 
the hotel stpnds shoulc' be considered ps "pIp-cps of business lf of 
the cO!I!ppny ,·d thin the m8pn ing of subsection (A) of Regulptions, 
Pprt 541.5. These stpnds hpve been renter or secured by contrpct 
by the co~ppny fro~ hotels or other estpblishments. The stpnds 
pre vpry iIT!portpnt locptions from which business for the compAny 
is solicited by the e!l1ployees in question. The stpna.s pre fixed 
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Memo to O. J. Libert Page 2 

sites compa,rRcle to a.n office, and s.re uSl;ld:by the .employees in 
making end solicit ing their sales (cf. pe.ge 45 Df the RepDrt Df 
the Presiding Officer). In view ef these fRcts the hetel stand 
men de net qualify HS tteutside ll salesmen .• 

As far a.s t.ne. ·employee C.· B •. Hl:j.tchin~.9n is cpncerned, 
it dDes net seem th::>t he is exempt frDm .the ect 'jmder: sectien 13(a) (1). 
It is stp.ted in the n~rr!'l.tive report th'At 'the' dut.ie's .. o:f: this emplDyee 
ere to. sup~rvise hDtel stand men, to. see that' tfckets8re in their 
hends, . promotesClles, cDllect customer I.S meney frDm the hotels, 
dispp,tch buses pnd eperl'lte·. them .Dneor .two dpY!3 [?l .. month. Al theugh 
the supervisery dut ies ef this emploype m~ght 'cq~c8i vf:lb;t.y bring 
him 1'/i thin thE' scepE' ef the executive exemption, i t ~rould see:n 
1 ikely ·thp.t the. emoun t .of his nan8Yempt .w:ork .dDes not meeil the 20 
percent, test Ipid cown in sUbspction (F) of. RElgul.Fltiens. Part 541.1. 
Hr. Hutchinsen like,.,ise doE's not flppepr toque).ify 1.ip~er the DUt­
side spl~sr:len exemption en the s.p;ne ground ... on whic.h.the,;hotel st1'l.nd 
men ,,'ere held n.et .tD ceme within the sCDpe.ef :th~s. el/:8m.ption • 
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COpy 

S8I!luel P. McChesney 
Regional Attorney 
Kam;as City, lv1iGsouri 

ActinG Assista~t Solicitor 

Davis-Nolan-Merrill Grain Co. 
Bosrd of Trade Building 
K'l1lS88 City, Missouri 
File No. 24-2992 

SOL:EGL:VAS 

Septenber 29, 1941 

In your memoranda of July 18 ~U1d of August 6, and in 
Mr. Herman Marx's Lemore.ndum of September 11, inquiry is Made con­
cerning the application of the section 7(b)(3) exemption (1) t.o 
employees of grain bclyers vlho store the grain which they buy tn rail­
way 01' public eleV'ators, 8..J."J.d (2) to the office employees of a concern 
which stores in its ovm olevator all the I!,rain which it buys. 

Tb,e Ad.ministrator has dot8l'Jnined t.hat the section 7(b)(3) 
exemption is applicable to the storin~ of grain in certain types of 
grain elevators; casl'l grain corm-rliasion merchants 1;:01'0 specifically 
denied the eXGlilption, boc8.use they are not fJn:;8gc:~d in the actual 
storar,e of grain and therefore do not satisfy the definition of 
seasonality contain.ed in section 526.3(b) of Regulations, Part 526. 
Similarly, the exemption is inap:91icable to bUy0~~S who havo the grain 
which th\:1y buy stored in elevators that they do not mvn or lease; in 
such a situation, the gr'ain is stored by tho operator of the olevator 
and not by the buyer. 

On tho other ttcilld, wl~,ero a concorn stores in its m'm '31evator 
0.11 the [Srain vThich it buys and 38113, the buyinC: and selling trrms­
actions are incidcnt:)l to its St01'8);O of 3rPtin and &.re part of the 
grrlin storat~O industry; thcr8f0r:'J, such tr f:1Jls8ct.icr.:.s do not rendor the 
section 7 (b) (3) eXCT:111t.ion inapplicable +'0 t.h0 office employ8Gs of that 
concorn. 

260618 
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Vernon C. Stoneman 
Acting Regional Attorney 
Boston, Massachusetts 

Ru::'us G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Opinion letter written in this office 

SOL:FUR:ESR 

October 4, 1941 

This will reply to your Fl8..'1lora.'1dum of September 25, 1941, 
in ~Jhich :.rou state that you qU<3stior:. whether all se.les to private 
consumers are classified as retail sales in view of paracraph 10 of 
lnterp:::'etative Bulletin No.6. 

It is true that the concluding se:1tence of that paragraph' 
states: . 

11 Obvi ously) the sale of r:oods in n quaJ:Gi ty approxi­
mating the quantity involved in a norr:lal wholesale 
transaction and as to which a special dj.scount from 
the regular retail price is given would not be a 
retail sale." 

Hovrever, we intended in that paragraph to set up the price 
ar..d quantity tests to be used in cor ... '1ection VTi th the d.iscussion in . 
pa ragraphs 14 and 15 of f:oods havi;~g ':lotl1 a private COnSUIl1er and ' a 
connnercial consur;,er market. Sales to a pri V8.te consumer for his own 
11se are considered by us to be' retail sales rogardless of the. price 
or Cluanti ty involved. However, the price 8l1d quantity standards to 
be used in dotermining .. "hether a sale to a busir:.ess COnSL1Jner is a 
retail sale a:re thu price"and quantity incidont to the sale to an 
ordinary .pri ve.te consuner. 
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