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Subject

Request for Opinion re:

lleech Avenue Foundry

Cleveland, Ohio File Ho. 34-369
(Application of Act to emploryees
of foundry engaged exclusively
in the production of melting
and pouring pots manvfactured
solely for the use of an
aluzirum company:) (p. 154,
par. 23 p. 261, efter nar, ERE,)

Sthiect

9-25-41  Sammel Fraser (Anplication of Seetion 13(a)(10) exemption
Rochester, Hew Tork to enployees of a cold storage solely cengaged
(B3L) in storaze of fresh fruits and vegehtables
grown in the general viecinity of the storage,
in view cf the fact that some of the commod-
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row or natural state in cnother cstablish-
aent., ) )
(p. 57, var. 1(g); p. 112, par. 1(ec).)
10-6-41  Edgar L. Pcarson (Application of Section 13{a)(10) and Section
: Tashington, D, C, 7(c) excupbtions to the dolinting of cotton-
(EGL) sced. )
(p. 57, par. 3(a); ». &7, par. 2; ». 98, par.
4(a)s ». 113, par. 3(&).5
10-1C-41 Stanley Spoor (Application of Act to a ﬁimekoépof on a

Funtington,
Yest Virginia
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flood nwevenbtion wroject.) (». 25, par, A
0, 176, par. 5.)



Saruel P, licChesney

Regicnal Attorney

Zansas City, liissouri v
SOL:ADH: 1B

Acting Assistant Solicitor September 25, 1941
S a

Western Teighing Inspection Bureau
Kansas Civy, kHissouri
File No,. 24-1605

This is in renly to kr, larx's memorandun of Septenber
2 in which he inquires as to the applicability of the exemption
wrovided in section 13(b)(2) to the employees of tlhe subject company,
The Hestern Veilghing Inspection Bureau is maintained by the rail-
roads for the purposes of checking classifications and weights,
and since August 1937 it has extended its activities and now en-
gages in coopering ond distribuvition of zrain doors and seintaining |

2 grain door civision at terminal Hoints.

_ Informal consultation witi a reprecentative of the
Interstete Commerce Corrdssion indicates that tihic suvbject Commany
is not an emplover subject to Part I of the Intherstate Comerce
Act., Tt:is sinilar to otner railroad contractors who, since they
aore not carricrs, are not ordinerily svbjcct to Part I of thet act.
It is, thoreforc, our opiniond thet the eumloyecs of the subject
company do not fall within the exemption contained in section 13(h)(R).
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A, A, Cohen
Regional Attorney
Cleveland, Ohio
SOL:ADH:AEA
Leting Assistant Solicitor

. September 25,

Detroit Harbor Terminals, Inc,
Detroit, Michigan

Thisg is in reply to your memorandum of Sepuenber 12 in
rezard to certain of the emoloyees of the’ subJeCt company who are
ermloyed nursuant to a collective bargeining aprnewent enmbered -into
under the provisions of section 7(b)(1) of the act,’ You-state that
the 26—weem period is drawing to a close and that while most of the
einlorees are still well under the 1000-hour limitation five or six

the grouv) have almost exhausted the 1000~hour period. The em-
ployer is desirous of retaining these employees on its pay roll dur-
ing the coming weelis and is willing to pay restitution to each of
the emplorrees who will thercby exececcd tho 1000-hour limitation for
all hours worked in excess of 40 durlng any workweek since. the
start of the 25-week period., You further state that the company
is wnwilling to make like rostluutlon_to other onnloyoes covered
by the contrect whose total nuiber of hours of onployT”nb during
the 26-weck period will not cxcced looo_hours.

You noint out that it is clear from a reading of paragraph
20 of Interpretative Bulleotin He. & that the cimleyer could have
avoidod this oroblem originelly by excluding five or gix cmployces
referred to above from the operation of the 1000-hour- Jinmitation,
and you further state:that it sceus clear to you frem a'rcading of
paragrsnh 29 of this bulletin that a failivre to obscrve the “1000-
hour limitation as to all of the cmplovees rosults in $he accrual
of a liability for regular overtimc compeasation,

We have consistently mainteinced that the partial coxcmo-
tion from the overtime nrovisions nrovided by scetion 7(b) (1) of
the act epplics to individual cmployvcecs and that a violation of the
act as to onc cmployce coverced by the convract will not void the
controct as to all cmployces covercd therceby but only as to thn
indivicdual., In the instant casc, thercforc, it is our opinion that
the company must only nay to occeh of the cmployocs whosc hours cx-
cceded 1000 during the 26~weck period overtime for all hours worked
in cxecess of 40 in any workweck,

27572
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Samuel P. McChesney
Regional Attorney
Kensas Clty, Missouri

SOL:GFE: IDP
Acting Assistant Solieitor

SEP 26 1941

Stoner-McCray Company and
Combs Outdoor Advertising Company

; _This'ié in reply to your memorsndum of September 17, 1941,
on the above subject, ' o

Our position regerding the status under the act of employees
engaged solely in posting bills and posters entirely within the same
state in which they 2re employed is set forth in Legal Field Letter No.
6, page 3. -

However, you inguire further:

"Assuming that employees of thé subject post the
posters out of the State of -Iowe, opersting from
their headquerters in Iowa, is thée second category

of employees engaged in interstate commerce or in
processes or occupations necessary for the production-
of goods for commerce?"

In such situstions it is our opinion that these employees would
be covered during all workweeks in which they were engaged 'in -transporting
meterials scross stete lines, Moreover, aside from this bzsis. of coveresge,
it is our opinion thet employees whose movements acroés’state lines are
regular #nd recurring, =nd ere mede in the performence of their duties
pursuant to the employer's instructiong, ere properly to be regerded as
"engegzed in commerce'" for thet reesson. We ere not prepered at present to
~ express a2 definite opinion ~s to whether the sdvertising of netionelly

known products by mesns of the posters which these employees heve put up,
is sufficiently relsted, in »nd of itself, to the movement of goods in
_commerce t0 bring their employment within the coversge of the =ct.

“ o
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William S. Tyson

N. C. Department of Labor .

Raleigh, North Carolina P :
SOL:EB:MR
L September 26, 1941

' Acting Assistent Solicitor EeTeRoRE RS

Interpretation of the term "local retailing
capacity" as used in Section 13(a)(1)

This will reply to your memorandum of Septemﬂer 19, 1941,
NC:WST:MD, in which you request our opinion concerning the eppli-
cability of the local retailing cepscity exemption provided by
sectlon 13(9)(1) of the act to certain situations which you present.

Tn the first situetion en employer operstes & retail store
"and has an employee who is engeged in meintenance work in the retail
store. This employer e2lso operates asnother establishment which is
engaged in nonexempt work., The employee in question each week works
a number of hours in the nonexempt esteblishment for e number of hours
not ervceeding 15 percent of the number of hours worked in the workweek
by the nonexempt employees. The reteil establishment of this employer
would be exempt under section 13(=)(2). The question is whether the
maintenance employvee would be entitled to the section 1Z(2)(l) exemp-
tion =s being engeged in 2 "local. reteiling cepacity 1

In our opinion jenitor work does not involve "making reteil
sales" or "performing work immedietely incidentzl thereto" within the
meening of Section 541.4 of Regulations, Part 541. The employee in

~guestion would not, therefore, appesr to .come \1th1n the scope of the
- locel rétailing cspaclty exemption.

. The second situetion presented by you Jnvolveq e gpr?ge _

- owner who operstes a service .ger sge exempt under section 13(#)(2) and
also operstes » perts depsrtment s » seperate establishment which is
nonexempt. In this cese e mechesnic engrged in servicing cers slso works
. &’ few hours each week 1r the noneyempt perts depertment. The question
is whether the mechenic would be entitled to the section 13(~) (1)
exemption =s being engrged in 2 "locel reteiling cepecity." We agree
with your conclusion thst the employee would not come within the
exemption, s his work cennot be considered incidentel to selling,

278260
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0. J. Libert
Associate Director
Field Operations. Branch

| -SOL:ADH: M8
Acting Assistent Solicitor '

Blue & Gray Sightseeing Tours, Inc. ‘ September 27, 1941
Washington,. D. C. T
File No. 8-350.

- This will reply to your memorandum of August 27, 1941,
- in which you request our opinion concerning the appllcablllty of
the Fair Labor Standards Act to the above COMPHHY.

It seems clear from the file that the subject compeny 1is
engaged in interstete commerce and thet its employees are entitled
to the benefits of the act unless they are specifically exempted
therefrom. We have consulted the representatives of the Interstate
Commerce Commission in regsrd to the lecturers snd lecturers?
helpers who ride on the buses and comment on points of interest.
In spite of the fact thet these men do not drive nor do any
mechanical work on the buses, the Interstate Commerce Commission
considers them to be drivers? helpers, apperently on the theory
that in cese of en accident these men would probably be called
upon to put out the flags end fleres required by the Commission's
sefety reguletions. In accordance with the principles stated in
paragrsph 4 of Interpretstive Bulletin No. 9, 1t is our opinion
that these employees will be evempt from the overtime provisions
of the act by virtue of section 13(b)(1) »t such time s the
Interstete Commerce Commission mctuslly reguletes their hours of
service, Our enforcement policy in regard to them is stated in
Inspection Field Letter HWo. 17, Second Revision, paregresph 5.

In our opinion the hotel stend men are engsged in selling
tickets for interstets trips and ere therefore within the coverage
of the act. The outside selesmen exemption provided by section
12(2)(1l) of the act is not epplicetle to these employees, becesuse
the hotel stends should be considered »s "pleces of business" of
the compeny within the meening of subsection (A) of Reguletions,
Pert 541.,5, These st=nds hsve been rented or secured by contrect
by the compeny from hotels or other estsblishments. The stends
are very importent locetions from which business for the company
is solicited by the employees in gquestion, The stends sre fixed

(9405)



Memo to O. J. Libert Page 2

sites comparatle to an office, snd are used. by the employees in
meking and soliciting their sales (cf. page 45 of the Report of
the Presiding Officer). 1In wview of these facts the hotel stand
men do not qualify as Youtside" salesmen, .

: As far as the employee C.. B.. Futchinson 1s concerned,
it does not seem that ke is exempt from the sct. pnder gection 13(a)(1).
It is steted in the narrative report that the duties of this employee
are to supervise hotel stand men, to see that tickets are in their
hends, -promote sales, collect customer's money from the hotels,
dispatch buses and operste. them one or two deys a month. Although
the supervisory duties  of this employee might conceivably bring
him within the scope of the executive exemption, it would seem
likely that the. zmount .of his nonexempt work .does not meet the 20
percent- test leid down in subssction (F). of Regulations, Part 541.1,
Mr. Hutchinson likewise does not appeesr to OU?llfJ under the out-
side salesmen exemption on the seme grounc..on whlch the. .hotel stand
men were held not to come within the qcone of th1q exemptlon.

- 10 =
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COPY

Sermel P, McChesney
Regional Attorney
Kansas City, Missouri
SO0L:EGL:VAS
Acting Assistant Sclicitor

Davis-Nolan-Merrill Grain Co. Septermber 29, 1941
Board of Treéde Building

Kansas City, Missouri

File No. 24-2992

In your memcranda of July 18 and of August 6, and in
Mr, Herman Marx's riemorandum of September 11, inguiry is made con~
cerning the application of the section 7(b)(3) exemption (1) to
employees of grain buyers who store the grain which they buy in reil-
way or public elevators, and (2) to the office employees of & concern
which stores in its ovn elevator all the grain which it buys.

The Administrator has determined that the section 7(b) (3)
exemption is applicable to the storing of grain in certain types of
grain elevators; cash grain commission merchants werce specifically
denied the exanption, beczuse they are not engsged in the actual
storage of grain and therefore do not satisfy the definition of
seasonzlity contained in section 526.%(b) of Regulations, Part 526.
Similarly, the c¢xcmption is inapnlicable to buyers who have the grain
which they buy stored in elevators that they do not own or lease; in
such a situation, theé grain is stored by the opcrstor of the elevator
and not by the buyer.

On the other hand, wherc a ¢oncern stores in its own zlevator
all the grain which it buys and s¢lls, the buying and selling trans—
actions are incidental to its storaze of zrain and are part of the
grain storapge industry; therefors, such transacticns do not render the
section 7(b) (3) oxemption inapplicable +o the office employees of that
concern,

260618
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Vernon C. Stoneman

Acting Regional Attorney
Boston, Massachusetts T e
' SOL:FUR:ESR

Rufus G. Poole.
Assistant Solicitor
In Charge of Opinions and Review October 4, 1941

Opinion letter written in this office

This will reply to your memorandum of September 25, 1941,
in which you state that you questior whether all sales to prlvate
consumers are classified as révail sales in view of paragraph 10 of
Interpretative Bulletln Jo. 6o

It is true that the concluding seatence of that paragféphf
states:. '

"Obviously, the sale of goods in & quantity approxi-
mating the quantity involved in a normal wholecale
transaction and as to which a special discount from
the regular retail price is given would not be a
retail Snle L

liowever, we intended in that paragraph to set up the price
ard quantity testo to be used in connection with the discussion in
parsgraphs 14 and 15 of goods having woth a privete consumer and a
commercial consusier market. Salss to a private consumer for his own
use are considered by us to be retail sales rcegardless of the price
or quantity involved. However, the price and guantity standards to
be used in determining whethar a szle to a busiress consumer is a
retail sale are the price and guantity incident to the sale to an
ordinary private consuner, '

280473
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