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Harry L. Malin, Esquire Page 2

service establishment the greater vart of whose selling or servicing

is in intrastate commerce." This exemption is discussed in the enclosed
Interpretative Bulletin No. 6, and your attention is directed to vara-
gravhs & through 32. It is our opinion that the exemption may be
applieable to & termite control establishment if it derives over 50

per cent of its gross receipts from servicing in intrastate commerce

and if it derives at least 75 per cent of its gross receipts from work
done for priveate customers and for nonvrivate customers in quantities
not materieslly lerger, or prices not less, than the quantity and price
involved in transactions with ordinary orivate customers.

With respect to the photo finishing company it is clear that
the employees in the Washington store are within the general coverage
of the act, and the employees of the store in another state may also
be covered by the act. The possible applicability of the section 13(a)(2)
exemption to employees in those stores may be determined by a study of
Interpretative Bulletin No. 6 and particularly of peragraphs 77 through
80 thereof,

Although you will appreciate, after rending those paragraphs,
that you have not given us sufficiently detailed information to enable
us to express a definite opinion, it is probably that the employees in
the Washington store are not exempt under section 13(n)(2), and it is
possible that the emplovees in the other store sre exemot under that
section,

For your information we are also enclosing copies of Resulatinns,
Ports 516 and 541, and en Employers' Digest. If, after studving the en-
closed material, you have any furthcr quecstions, please do not hesitate
to call upon me again,

Very truly yours,

For the Solicitor

By

Acting Assistant Solieitor
Enclosures (8)
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In reply refer to:
SOL:EGL: IS

Sep 16, 1941

Henry J. Scott, Esquire
Pikeville National Bank Bulldlng
Pikeville, Kentucky

Dear Mr. Scott:

This is in reply to ynur letter of August 15, 1941, in which
you inquire about the application of the Fair Labor Standards Act to
the emnloyees of a "right-of-way clearing contractor" for a power com-
pany. You are under the impression that such an employer is entitled
to a scasonal exemption of 14 workweeks,

While the facts of your letter are tno limited upon which to
base a definite opinion regarding the apnlication of the act in the
situation to which yon refer, it is our opinion that the.emplovees of
the contractar would be covered by the act during oll workweeks in which
their operations were wroperly to be considered as the mrintaining of an
cssential instrumentality of commerce, or as an occupation necesgsary to
the production of goods for commerce within the meaning of section 3(j)
of the act. For yow general information we are enclosing a copy of
release G-162 which we believe will be of ald to you in determining if
the act applies in particular cases. Your attention is directed varticu-
larly to parts III and IV of this releasge

Apparently the seasonal exemption to which vou refer is that
provided by section 7(b)(3) of the enclosed copy of the sct., That sec-
tion exempts from the overtime provisions of the act for an aggregate
of 14 worlwecks in the calendar year employecs engaged in an industry
found by tbhe Administrator to be of a ssasonal nature, provided that
during *he 14 exempt workweels overtime compensation is peid for all
hovwa worlrué la execess of 12 in any workday and in exzcess of 56 in any
werkge sk, Thire has never been a determination by the Administrator
that <he business wou have in mind is of a seasecnal nature, and con-
sequently, the cxemption does not apply to thrt buriness.

Sincerely yours,

Acting for Philip B, Fleming
Administrator

Enclosures (2)
268725
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SOL:GFH: IS
Sep 16, 1941

Mr. J. C. E. Claussen
Claussen-Lawrence Construction Company
Avgusta, Georgia

Dear Mr. Claussen:

This is in reply to your letter of August 29, 1941, regard-
ing the anplication of the Fair Labor Standards Act to the situation
which you present. In substance, you state that the specifications
on certain defense housing projects "permit us to work eight hours
per day without overtime, and we understand that the Fational Labor
Federations have agreed to comply with the wishes of the President
for & forty-four hour wveek, without overtime, on Netional Defense
work." You state, "We are in some doubt as to whether this arrange-
ment will in any way confiict with the Wage and Hour Law, and re-
spectfully request your opinion on same."

The Fair Labor Standards Act, a copy of which 1is enclosed,
applies to employees who are engeged in commerce or in the produc- -
tion of gnods for commerce. We are enclosing copies of Interpretative
Bulletins Nos. 1 and 5 which deal generally with the coverage
of the act. Paragraphs 12 and 13 of Interpretative Bulletin No, 5
set forth the opininng of the Wage and Hour Division with resvect
to the application of the act to building and construction work.

We are also enclosing 2 copy of release G-182, which amplifiles the
npiniong set forth in paragraphs 12 and 13 o»f Interpretative Bulle-
tin No. 5. Part I(4) and (B) of release (¢-162 shnuld enable you to
determine the application of the act to employees employed in con-
nectinn with defense hnusing prnjects.

The act requires that employees who are covered and not
exempt be paid a minimum wage of nnt less than 30 cents an heur and
be compensated for hours werked in excess of 40 in a workweek at
not less than time and a half their regulsr rates of pay. We are
enclosing a copy of Interpretative Bulletin No. 4, dealing with
maxirum hours and overtime compensatinn., In connection with the
specific inquiries raised in vour letter wvour attention ig directed
to paragraphs 69 thrrugh 71 of Interpretative Bulletin No, 4, and
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Mr. J. C, H. Claussen

paragraphs 4 through 9 of the enclosed copy of Interprectative Bulletin
Fo. 8., It may be stated in addition that if an employee would other-
wise be entitled to the benefits of the Fair Labor Standards Act, his:

status under the act is not affected by reason of the fact that he is
employed on a defense project.

We trust that this information will fully answer yéur induiry.

Sincerely yours,

| " Acting for ' Philip B. Fleming
: Administrator
Enclosures (6)
274395
- 18 =

) (9259)
! = -




In reoly refer to:
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Sentember 17, 1941

Mr. Jesse Brooks -
Local 12169

District 50, U.M,W.A.
P.0. Box 77

Lackland, Ohio

Deer Mr. Brooks:

This will reply to vour letter »f August 23, 1941,
raising certain questinns as tn the applicability of the Fair
Iabor Standards Act of 1938 tn certain situstions.

For vour information we are enclosing a cooy of the
act, and a Workers vamphlet explaining its orovisions. As you
will note from paragraph 2 of Internretative Bulletin No. 13,
periods during which employees are relieved of all duties for
the nurpose of eating meals need not ordinerily be considered
hours worked. The Division recentlv announced the oninion that
in underground metal mining lunch periods of one-half hour or
more need not be considered hours worked. This opinion was
partly based on the fact that a half-hour lunch appecared to Dbe
the shortest customary in the industry when any fixed veriod
was 2llowed., Whether this opinion would extend to the industry
about which you inquire would depend on the facts of the psrticu-
lar industry. In this connection, note the enclosed release R-837
relative to reet periods. '

With respect to employees required to see a doctor
because of injurv occurring in the course of their e¢mployment,
it is our ovinion that if the injury occurs during the working
day and the emplovee ig then treated by a comwany doctor on the
company premiscs, the time spent in undergoing the treatment on
thrt day should be considered hours worked. '

With respect to the applicrbility of the act to- truck.
drivers we direct your attention to the excmption vrovided by
section 13(b) (1) rs didcussed in the enclosed Interpretestive
Bulletin No. 9.

If vou heve further quections, we suggest you communi-
cate with our regional office locsted at Main Post Office, West
Third and Prosvect Avenunes, Cleveland, Ohio.

Sincerely wvours,

Philip B. Fleming
Enclosures Administrator
271021 | .
- 18w (9289)



COPY

September 18, 1941

In reply refer to:
SOL:GFH:IS

Miss Bunice Broyles
Executive Secretary
District of Columbia
Minimum Wage Board
4080 New Municipsl Center Building
Washington, D. C. -

Dear Miss Broyles:

We sinecerely regret the delay in revlying to vour letters
of November 20 and December 17, 1940 on the subject, "Penker Con-
struction Company, 17th & Pennsylvenia Ave., S, E., Washington, D. C.,
File Number 8-243."

It appears from your letters that the subject company was
engoaged by the CGovermment of the District of Columbia to remove the
bridge which existed at Pennsylvania Avenuc and 17th Street, S. E.,
Washington, D. C., and to construct a new bridege 2t the same loca-
tion. It is our understanding, based upon informal conferences be-
tween members of our staff and Miss Champe of wour office, that the
new bridge which was contemplated was a four-lsne structure which,
while it was being constructed, was suspended directly and vertically
above the old bridge. As is stated in vour letter of November 30,
traffic was not closed on the old bridge until one-helf of the new
bridge was opened to traffic. That is to say, after two lanes of the
new bridge were completed and extended from bank to bank directly
above the old bridge, these lanes were opened to traffic and use of
the 0ld bridge was discontinued in order that the latter structure
might be torn down. The edditional two lanes were added to the new
bridge during the time when the two lanes already completed were in
use. In the course of the conferences above rcferred to, Miss Champe
stated that employees were regularly and. interchangeably - employed in
the same workweeks both in adding lanes to the new bridge and in de-
molishing the o0ld bridge.

As is stated in your letter,

"Of the old bridge  only one abuttment remains and.
thet is not a pert of the new bridge. The new
bridge overhung the old bridge about six feet but
the two d4id not touch during comstruction. There-
fore, the inspector is of the opinion that it can-
not be said that the subject company was repairing
or reconstructing o bridge."

. T
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Miss Eunice Broyles . Page 2

You are, of course, familiar with our release G-162, a covy
of which is enclosed for your convenience. Your attention is directed
to part V of this release, in which it is stated:

"It is apparent that the line between ‘original
construction' snd 'maintaining, repairing or recon-
structing! is one of degree and rcasonableness and,
as such, can hardly be embodied in any succinct
formula, Of course, 'original construction' end
‘reconstruction! nre legal concepts which have no
existence, 8o to speak, in the natural order of
things. For our purvoses 'original construction!’
on the one hand and ‘'reconstruction' on the other
mist be taken to mesn our best prediction of what
the courts, heving due regrrd to the policy which
Congress has expressed in Section 2 of the Act, to
the specific technienl details of the operations

in qucstion, 2nd to the effect of previous court
decisions, will hold to be included in the respec-
tive terms."

n There follow saversl exsmples of cases in which the Wage and
Hour Division has drawn the line between "original construction" and
"reconstruction" in situations invelving construction work on buildings.
The opinion is first expresscd that wherc therc is = complete physicel
segregetion of the new building from the nléd, the construction of the
rew building, in this Division's opininn, is to be regrrded as original
construction. It is next stsated thet the building »f an annex or an
addition of reasonably substantiel proportions t~ an cxisting building
is nnt covered, if in the process of coanstruction the old building is
not 2ltered bevornd the point which is necessary in order to attach the
walls nf the new building to the wnlls of the nld, Then cases are
discussed in which buildings largely destroyved by fire have been
rebuilt, »nd the sectinon ends with the nbservation that:

"the dietinction between !ariginsl constructinn'
»nd 'reconstruction' is one of degree, and the
ncensionnl situetionsg arising which £all on the
inevitoble borderline mmst be decided largely
acenriing to canons »f common sense =nd nther con-
siderations which havre been sct farth svove,"

On the bosis of the facts which were strted in wour letter
of November 30, #nd of the additional informatinn which was furnished
to us by Miss Chempe, it is our opirinn that the cmplovees engaged in
the project vhich yau have described were covered by the sct, since they

- 15 -~
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Migs Eunice Broyles " Poge 3

were engaged in the reconstructlon of an essentlel 1nstramentallty

of commerce. We base our opinion upon the fact that in the instant
situation the .whole purvpose of the -operations was to facilitate a
movement of interstate.commerce by Dreclsely the same means previously
employed, .and at exactly the same location where.such commerce hed
nreviously moved, and that.this commerce continued to move in an un-
broken stresam beéfore, during, and after the time 'when the .construction
operations were performed. Since the new structure wasg suspended only
a few feet directly above the existing bridge, it is our opinion that
the old and the new structures were functionally to be regarded as an
integrated unit--en essential instrumentality of commerce upon which
reconstruction work was being done.. It does not matte;; in our opinion,
that in the. 'situntion described the new siructure did not touch the old,
and that no prrt of the old was incorvorated into the new. ' If the situ-
ation is broadly viewed, it cannot be reasonably. argued (except in the
most hypertechnical sense of that term) that there was a complete segre-
gation--phveical or otnorw1se——of the two structures. Neither do we
believe that the snalogy of an addition of an annex to.an existing build-
ing is in any wayv appliceble. Conscquently, as we have stated, it is
our opinioun that emplovees engaged in the construction of this project
were covercd by the eet during the entire course of the operations.

Sincerely yours,

Acting for Philip B. Fleming
: Administrator

Enclosure
180275
187223
elm
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September 18, 194;_

In rebly refer to:
SOL:ADH: IS

Mr. Charles L. Sabatini
Colonial Neon Commany, Inc.
101 Garden Avenue

North Bergen, New Jersey

Dear Mr, Sabatini:

This is in reply to your letter of August 19 addressed
to the National Iebor Relations Board, in which you inguire as to
the apolicability of the Fair Labor Standards Act to employees em-
ployed on a fleet of trucks for the servicing and maintenance of
your neon signs. You state that it takes your trucks from one to
two hours' traveling to get to their first stop, end also, as often,
it ta%es them one to two hours to return from the last stop.

Under the wage and hour provisions of the act it is
required that all employees cngaged in interstate commerce or in
the production of goods for interstate commerce shall be paid a
minimum wage of . not less than 30 cents per hour and time and one-
half their regular rate of »noy s overtime compensation for all
hours worked in excess of 40 hours in any workweek, unless they
are otherwise exempt. We are enclosing » copy of the act end
copies of Interpretative Bulletins Nos, 1 nnd 5, dealing with its
general coverage.

It is our opinion that the time gpent in traveling
from the base of operations to the first stop the beginning of the
day and from the last stop to the base of operstions at the close
of the dey is hours worked, and I refer you to paragraphs 2 and 9
through 14 of Interpretativc Bulletin No, 13, a copy of which is
enclosed.

Section 13(b)(1) provides an exemption from the maxi-
mum hour provisions of the act for "eny emnloyee with resmect to
whom the Interstate Commerrce Commission has pawer to establish
qualifications and maximum hours of service oursuent to the provi-
sinng of section 204 of the Motor Carrier Act, 1925." We are

- 17 -



Mr, Charles L. Sabatini Page 2

enclosing & copy of Interpretative Bulletin No. 9, dealing with the

scope of this exempmtion. See particularly paragraphs 5 and 6 of
thisg bulletin. '

If, after studying the enclosed material, you have any
further question, we shall be glad to offer all possible assistance.-

Very truly yours,
For the Solicitor

By
Acting Assistant Solicitor

Enclogsures (5)
272933
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In reply refer to:
SOL:GFH:IS

September 20, 1941

George W. Omacht, Esquire
American Finance Conference -
Burnham Building

Chicago, Illinois

Dear Mr., Omacht:

This is further in reoly to vour letter of August 1, 1941,
and will supplement our letter to you of August 16, 1941.

Since we rendered the opinion in our letter of August 16,
relative to the anplication of the act to emplovees whe are lmown
38 "collectors," "adjusters," or "field representatives" of sutomo-
tive finance comvanics which operate on a "national' basis, we have
been devoting considerable study to various asvpects of this nroblem.
As a result, we have come to the conclusion that the opinion ex-
pressed to you ia that letter was incorrect.

Our opirnion regsrding this tvpe of cecmvlovee employed either
by "national" or "local" finance companies may be expressed as follows:

Assuming that thece employees are not engeged in the trans-
portation of phyvsical commodities across state lines or in making
remittances of funds across state lines, that they do not regularly
travel from stete to gstate in the performance of their duties, that
the territory which a particular adjuster serves lies entirely within
e single state, that they compile no data or gather no informastion
which forms the basis of reports that move across state lines, and
that no other bases for coveraze cxist aside from the sctivities
listed in your letter of August 1, it is our opinion that their emnloy-
ment is not covered by the Fair Lebor Stendards Act. TYoun may regard
this opinior as superseding thet expnressed in our letter to you of
August 16,

Sincerely wyours,

Acting for Philip B. Fleming
Administrator




