
UNIT:l]D STAIl'ES DE"PARTMEN'l: OF L'...BOR 

Office of the Solicitor 

Septem1)er 16, 1941 

Legal Field Letter 

lifo. 64 Attpchcd Opinions 

Copies of recent opinions on sub,jcctr, indico.ted belQl~1 .'1rll furnished herE:Mith 

.for your inform[~tion and proper notation in the Opinion ~ianual. 

HEMORiL\1J)A 

Dn.te From To 

8-89-41 Actillg Assistnnt SoUcitor Ge'::.Jrec A. Downi.ns 
(SE) 

Request by Inspector Tisd<l.le 
for opini0n regarding cover­
f:!.gc of :·'n emnlo:,'c8 of the 
Castluberry Food C0rnp?ny 
(Whether m0ne;'.r pl3id emol·')yee 
to transP0rt other employees 
of Gl)me COI!l'!)1"·ny t') and from 
work should be included in 

q-89-41 Actins Assistp.nt Solicitor 
(GPH) 

9-3-41 Philip B. Flcmir..g 
(EGr.) 

C O;:l1Yll t ing such ampl oyec s I 

ros"111.:'1.r rF.t te of pny a.nd whe­
ther time so spent sh~uld be 
c0nsidered h()urs "rl)rkcd.) 
(P. 12~, pRr. 18; p. 245, 
-p;r. ~.) 

B8verle~;' R. '\'lorr811 Chf~lr Hen t.al C0r.J.pany 
(Apuli.cati.on of Act to em­
ployees of a comp~ly engaged 
in purchasing cheirs from 
o1.1.tsid.e the state, but sell­
ing (mct renting them to 
the.qtres, hotels, etc., with­
in the ci tv \,'here company is 
loc".1.ted. ) (p. 188, before 
))B. r. 4 (a.) . ) 

~'I':l,lter \1. King Sp8,soD8.1 Exempt ion -- Grain 
Ele-vators 
(Ap"Plic[>,bi.li ty of Section 7 
(b)(3) Gxemption to office 
om"?loy<~()s of grain elevators.) 
(p. 27, p~r. 6; p. 74, p~r.?; 
n. 94, 1)C'r. T.) 
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Legal Field Letter 

No. 64 

Dnte From To 

9-4-41 Acting Assist<'nt SoHcitor JerOMe A. Cooner 
(KCR) 

'" ," . 

: :; -- , 

,. 

9-4-41 Actinf, Assistant Solicitor George A. Downing 
(FUR) 

9-6-41 Acting Assist~nt Solicitor Donald. M. Murtha 
(EGL) 

9-8-41 Acting Assistant Solicitor Jerome A. Cooper 
(EB) 

Subject 

Section 3(d) 
(Al)plict"l.tion to employees of 
e, 1 iquid:;l.tor foI' the Federal 
Deposit Insurance Corpora­
tion, nnd to employees 
enge.gt.'d in liquidation of in­
dustrial pr.operties taken 
over by the Reconstruction 
Finance Cornora.tion.) 
(p. 81, par: D; p. 177, 
';)8r. 1.) 

Southern Bell Telephone and 
Telegrauh Company 
(Whether Section 13(a.) (11) 
exe.mntion is anplicable on 
a ~.'eekly be.sis or ",hother 
the m.unber of !3tat ions may 
be avor8,ged ovor a Dariod 
longer tha.n a "reek.) 
(p. 76, ry0r. R; ~. 115, 
par. LL.) 

Egg ~nd Poultry Dealers 
Bulletin 
(Dros~:1.ng of Pm:!.l try -
mc.?n.ing of, under Sect ion 
7 (c) • ) ( T) • 66, -rar. L; 
p. 98, D~r. 2(b); D. ~57, 
befor,") per. G.) 

Coverage of Policemen Em­
plOyed as Night Watchmen 
At a Plant 
("Vhether em"!Jloyees of the 
city or of the ma~ufactur­
ing ~la.nt.) (-p. 41. par. 9; 
p. 81, par. D; p. 147, p~r. 
5(0). ) 
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Legal Field Letter 

No. 64 

Da.te TO 

9~11-41 ' Nicholas ' M. Se..linka 
New York,lrew York 

. (kCR) 

9-12-41· P. A; Riorel.an 
.New York, Hew 'York 
(GFH) 
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LETTERS 

(Outside salesffiCln exempti.on - applic .3tion of, to 
effi-ployces in trnining ins ide [1. pb.n t to learn how 
to become outside s?lesrr(1tn.) (p. 72, par. N; p. 102, 
pe.r. 5.) 

(Applica.tion of Act to a voice culture school \"hich 
conducts corres~ondence courses outside the state 
and mails s~oech pamphlets outside the st~te.) 
(p. 185, p~r. 3.) 
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Georb'e A. Dowl.':.ing, EsqLlirc 
Regional Attol'noy 
Atl.'lIlta, Georgia 

- t:l, -

.Att<:mtion: A. B. Steed, Associate Attornoy 
SOL:SE:SJV 

Acting Assistf'nt Solicitor 
AUG 89 1941 

Request by Ins~octor TiGde.le for op~nlon 
regardin{; coverage of an enp10yec of the 

.' ~C8.stleb0rr~T Fnod COl"lpan:l 

. , 'l'his will reply to ~T')Ur l!lcm();~an(lUl," of Oct0oer 26. 1940 
o concerning the f:lbove cntxpn.:w. I recrot t:ll'l.t. clue .to the fact tha.t 
your ·tnel"1orn.:hdntl ,,'I:\S r.d.sleili in our file, nn c:>rlier rcul:r \'I1F.1.B not 
p·;ssible. 

Inspector 'l'istl?.le ht'.s reqnested an Quini0n ')11 the .basis 
of the following f~1.cts: 

"A question c(lD.cerning hours ... !orked. and considc r~tiQn 
of sums paid in cOC"lPuting ovcrtirlC rat8s arose d.uring 
the course of insp0ction of the subject cGm~~my 
(Castltlberry Food C01:1pn.r.y). It was nl)tcd that eC\c~1. 
week one cr.1p10yeo wns listed on the pr->.yr')ll tllodce -
once for the hours shown on the tine card and again 
for $4.00. Up0n inquiry. I \.rn.s informed that most of 
the OID1)loJTees of this C0r.l.cern lived in the caun try 
rmd r()de into to ... rn with this '!;lart icular er.:ployec in 
his st,~tion wagon ano. the com'!;lany gave hit1 $4.00 each 
... ,ook for transport h.g the other 8mplo~rces. 

"The vice-president of tho cl)li!t;)any infoI'l:1ed me thl:1t 
t.he reason thi s vIeS 6'10'1-''1 on the pnyroll l"!.'l.S thn. t 
he hp.d been instructe,i t. .') do S0 by the Socip.l Socurit~' 

B(l8,rcl ~\nd the St .... tc UneI!'lplo;vment CompE'ns~.tion Bo!".rd. 
'l"h.e sta.tion wngon if.; o\.rnerl by the employee '."ho trans­
ports the others. The CO!':'lpany !'eques~cd th.~t I SGoure 
Fl.n oDinion frot1 Y0U as to \,rheth(:~r this $4.00 shr)Uld 
be <lddod to the omplo;.'oe' s 88.rnings in C0fwut.in[; the 
overtine l'l'l.tc; he also r8questcd inf0rr.!.<l.ti0n as to 
whether 01' not this er;mloyee shl')uld be given credit 
f or the time Gpe!'lt c0ming to and from \",nrk." 
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George A. Downing, Esquire Pa.ge 2 

We agree \-litb. your- conclusion that- the emplo.yee, while .perform­
ing the- driving opera.tions, should be consid.ered an employee of the com­
pany and not an independent contractor. l'le also 'believe .th[l,t the time 
s'Oentby this employee in trans'Oorting the other 'e:nuloyees is 1?art of his 
emploympnt ana must, therRfore, be considered "hours ,.rorked" for overtime 
purposes. 

The $4 "Thich is -paic'l. the employeE; each .... reek "for transporting 
the other employees rr should. 'be included in computing his regular rate of 
pay only to the exter.t that it exceeds a.ctual costs incurred 'by the 
emuloyee on behalf of his employer. You state that determination of the 
cost of o'Ocrating the automobile "rill -oe a difficult· m!l.tter from a.r:'. admin­
istrfLtive standpoint. However, this ;:"lUst be done to get the true regular 
r8.te of 'Pi3-Y ruld a rensonably Rccurate ner mile cos t of o'O·eration can· 
undoubtedly be calculated. 

166627 

..... : .' 
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Bevo.rloy R. Worrell. Esquire 
Regional Attornoy 
Riclun'md ..• Virginia 

Acting Assistr-nt S01icitor 

Chair Rentfl.l COClpany 

r 
- 0 -

SOL: GFH: ~·1GM 

AUf:;ust 29. 1941 

\\~e n~gret the delay in replying to your memorandum 
of ,Tune 10. 1941 on the above named subject. In that memorandum 
you inquired concerning the status under the act of employees 
of a com'Oany in Bal t imore engaged in pu.rcha.sing chn irs froCl 
outside the Stat.e of Mnryll'tl1o.. but selling and renting them 
to various theatres. hn-lls • . taverns. 8.nd hotels throughout 
the city. 

We 8.grec with your conclusion thFl.t emT-'lo~rees enga.ged 
in selling the chfdrs lOCf1.11~r are cover<:Hl by the p,ct. Like­
l~rise. work performed. in connection with the first rental of 
chairs 'I!ould be covered.. We ex~ress no opinion rcgp,rding 
""ork; performed solely in connection "'T:i. th su'bsequc:lt rent~ls. 
Of course. i.f no valid segregntion of tht.') cOIr.pany's employees 
has been made. 8,11 of the emoloY08s 8-1'8 covored by re~.son of 
the sales of the chn.irs, N·r.ich you deseri be I1S being ml'l.d0 in· 
l~rge quantities. 

245613 
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Mr. Walter ~/. King 
. Regione1 Director 

Kansas City, Missouri 

Fhi1ip·~. Fleming 
Administ:rator 

- ? 

Seasons.l Exemption -- Gr~.in Elevators 

SepteInber 3.,1941 
SOL:1W1:EBv 

.•. . 

In your memorandum of June 20, 1941, you inquire 
whether .office employees of gra.in elevators a.re \'Tithin the 
sect ion ?(b) (3) exem:ption which iSR?plica'ble to. :the storage 
of gr!1in by country elevators, by public termine.l and sub­
term.i'1<~1 .q1ovc;:tors~ B.nd. bY'mill elevators. If 8. gre.in 
ei:'i:ve.;'or is.~Z?-ti ti~··d :GO t1:e 'so'ction 7(b) (3) exemption, 
ofJic'2: e.,xplo;rees of tlW.t elevator a.re wi thin the exempt:l.on. 
This. is also .tr'.~e in the si tw:d:ion wh:'ch you dcscrib.e 
,,{here the .offic(~ if: loea ted in a (1 .. 0Irnto"rn ~ui lding and· the 
elevato.,r is ileal' tile city limits on ,"!. ro.ilroFl.d siding • 

251533 
elm 

.. .. ", 
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Jerome A. Cooper, Esqui're 
RegionRl Attornoy 
Birmingham, Alab8.m[l, 

Acting Assist~nt Solicitor 

Section 3(d) 

- 8 -

SOIJ: KCR : SMT 

SEP - 4 1941 

Reference is made to your memorandum of August 21, 
1941, in which you inquire ifeI'lployee.s of I'l. 1 iquide.tor for 
the Federa.l 'nepo.si t Insurance Cor"Oo~ation and (~mployees en- ." . 
gaged in liquidation of industrial properties taken over 'by 
the Reconstruction }'inance Corpon.tion 8.re excluded from .. the 
coverage of the act b;'T section' 3(a) • 

. ,' The applica.b:i.lity of section 3(d) to· ~heemployees 
in que s t i ,)ll \,ril1 de-pend priI!ll1.rily upon the method' ",hB reunde r 
the employee.s arc hired. to perform the liquide.tion functions. 
For example, if tho em"Oloyces of the Federal Deposit Insurance 
Corpora.tion liquidr->.tor arc hired 1).S employees 0: the Federal 
Deposi t Insurl'lnco Corporation, ?re pFi id their w,~ges b~r fodere.l 
check, .?nd othen;isc hnvc the attributes of government em­
ployees, such cmTJloyees l.<l·:mld be considered to be emTJloyeos of 
the Uni.tcd. St[~tes. Siwilarly, if the Reconstruction Finp.nce 
Corpor'ttion hires and directl;," compensf'tes err.:olo~TeGs from fed­
era.l funds to liquid.,e.te ino.ustrir.<l nroperties tr-,1{en over by 
the Reconstruct ion Fine.nce Corporat ion, such em:91o~!ees 1r!ould 
be c-:>nsidered to bo employees of the Uni ted St.qtcs for the 
purpose of section 3«(1.). On the other hand, if 8 liquidator 
of the Feder~l Deposit Ins'll'~nce Cor~orati0n ~erely hires em­
ployees to p>ssist him in the liquid[-1.til)n, I"nd c lll"'l1;)cnsates such 
er.1"010yees not with feder~l fur,.ds but ",r~.th p.ssets of the bank, 
it 1rTl)uld ~.1)DeEi.r that generally such employoes ",Tould not be con­
sidered employees of the United Stf>t8S. Sf) a191l if Rn agent of 
the Recrmstructir)ll FinMce Cnrp0rAtio:!l. hirf,s cl"'Ipll)yees ~nd c"m­
Densates the or:mloyees liquid,".,ting ind'.lstriFl.l pr0nertics ·frm1 
the assets of such -pr"'perties. they ,.r()uld not be cllnsiderec. 8!:l­

p10yees of the United StRtes. 

The quesU.')ns Y0U raise 1'1.re of t,)O generp~l 9 n[l.ture 
to pnrmi t specific reDlies. In ep.ch case 1<.re ,;rould hFl.vo to know 
all the facts in 0rder to ren~er a dofinite opini~n FlS to that 
CEl.se. 

#271755 
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George A. Do',ming, Esquire 
Region8.1 Attorney 
Atlant~, Ge9rg~R 

Attention: t-1r. Shelton 

Acting Assist~ni Solicitor 

- 9 -

. SOL':]"UR:FD 
] . ~ .. : ~, :' " . 

SEP -:" 4 1941 

Southern Bell Tclephrme £'l.nd Telegrl.'l;ph Cr)ffi'pany 

.... ' 

... '. " .. ~ '. 

, ' . .. 
This \>rnl:retlly to J7ou.r memorAndum ofi-J@st'''82; ~194i 

in 1;,'hich you inq,uite T~hether the 'sectirm 13(8.) (Ii) .~xer1'.ption is 
PNpplicFI,ble on a we~kl:i b8,sis or \~hether the n~be:t< 6f ' st':"tions 
rl?y be averaged I")ver n period of longer than 8 'we~k to d~t~rrline 
whether the exchp,nge,~!!- qnesti r)l1 has less th~.n 500 stations. 

. ~ ",: 

... ,' ,,'. 

It is our o~ini0n that this exeMption is ;:q;)'pU.qable 
on'n weekly basis. 

. ~ ,. : 
:."- ' 

• t o· " 
" " 

27}840" , :: 

;'.:; . ; 

'" 

: .' ~.: 

,< 
" -, 
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Dona.ld .. H. I'4urtha, Esquire 
Regional Attorney 
Mihneapol~s, Minnesota 

Acting Assistant Solicitor 
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Egg and Poultry Dealers Bulletin 

In your memor~nd'lJrl of August 26, 1941, you quote the 
following st~tElmeD.t from an advanced copy of the egg and poultry 
dealers bu.lletin, ".,hich is to be issued by the ,(lage and Hour 

'Division in the near future: 

lI'lbe dressing of poul tr~r ir.cludes scalding, 
rf'mmTal of fe8.thers ana other inedible nor­
tione, eViscerating, cleaning. bleaching, 
\.rra-?pins. cooling, and placing the dressed 
poultry into boxes or other containers." 

You incl'.lirc whether this st8.tement is not inconsistent 
v,rith the opi.nirm expressud in our memorandum to you of March 15, 
1941 that the sectio~ 7(c) exomp~.ion does not apply to employees 
who gredo a.nd pEI,ck poultry c\fter it has been in the coolers. 

It is still our opinion trw.t the section 7(c) exemption 
is inapplicable to such employees, ?nd 1;1,n orrntum ha.s been added 
to the new bulletin "Thich replaces the sentence jTOU quote and the 
sentence follo1Jlring with this statement: 

272964 

"The dressing of poultry includes scalding, 
removal of feathers end other lnedible por­
tions, eviscervtil!g, cleaning and bleaching. 
It docs not include the holding in storage of 
dressed poultry." 

(9152) 



c 
o 

P 
Y 

To: 

- 11 -

Jerome A. Cooper, Esquire 
Regional Attorney 
13 i rmingl:.am, Alabema 

In ReDly Refer·To: 
SOL:EB:PG 

September 8,· 1941 
From: Acting Assistant Solicit0r 

Subject: Coverage of Policemen Employed as Night \V'.'1.tchmen 
At A. Plnnt 

. This will reply to your memorandum of July 31, 1941 in 
. which you inquire concerning the application of the Fair Labor 
Stano.ards Act to a ci t~r policemlln l.rho is exclusive.ly engaged as 
a night \V';>.tchman at a 1'1a..'1.t in \·.hich goods are produced for 
commerce, You state that the me~ is paid as follows: 

liThe executives of the plant forwa.rd a check 
to the Chief of Police. The check is made 
payable to the Chier of Police; he cashes it 
and then gives the employee the proceeds in 
cash, as his 1rJages." 

In our opinion the policeman shouid be considered an 
emnloyee of the manufnc turing pll'mt and not. of the city. The 
fa.c t the.t· the pol icema....'1. hns been appo in ted by t.he Chief of 
Police of the city ~d is, nominally ~t least, paid by the 

. city, is not necess?rily decisive in determining whether or 
.not he is an employee of the city. One of the most important 
·tE)sts in ascertaining the existence of public 8rr.ployment is 
that the employee must be 'engaged in exercising duties of a 
public and official ch.-'1.racter. This test is not met in this 
case. The employee works excluGively in the interest of a 
private manufacturing compan~r and not in the interest of the 
public. He tp.kes :1is orders from the executives of ,the plant 
and not from the Chief of Police. He is elsa, in rea.li t;)", paid 
by the plant. To hold otheI'1:1ise would mean thAt the indirect 
method. of paying the employee through the Chief of Pol ice ItJould 
open UP !=I.n eaS~T method of subterfuge to eVA,de resp':msibility 
under the FI'l.ir Labor Stend.ards Act. 

In vic,,! of these fl'lcts section 3(d) does not Ilppe8T 
to be apulicable in this case. 

2645.9& ; 
(9152) 
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COpy 
In Reply Refer To: 
SOL-KCR-GtvIS 

SeDtcmber II, 1941 

Nicholas M. Sali~ka, Esq~ire 
Rice Corlett & Canfield 
122 East Forty ,Second Street 
New York, New York 

Dear Mr. Salinka: 

Mr. Arthur E. Re~-man, Region?.l Attorm::y of the 
Wage find Hour Division in ~:e .... r York City, ht",s referred to 
this office for reply vour letter 0: Al::.gl.lGt. 86, 1941, in 
\.,hich y()U inquire lid th l'eftH',o:nce to the applicability of 
the outside s·'11esITIau definition contFl.incd in section 541.5 
of the Reg"Luations of the A<tninistrator to some five or ten 
employees whom your client pll',ns to trl'1in as outside salesman. 

You st,!1.te that the prospective GD.lesmen ' .. rill be em­
ployed for BPDroximntely three months inside t.he plant of ;,rour 
client and will devo~e t.hdr time to the stud;.' of the 1?roduct.s 
being manufnctur"d b;~. your client. At tho ond of the three 
morths period it is expected th~t the salesman will be eng~ged 
QS outside sal«slOcn.' ' 

I 8.m e~closing P. copy of Regulations, Part 541, to­
gether vri th a CODY of 'the Report and rteCOllll'1I:;nctct:lons of tho 
Presiding Officer, upon the basis of \lI'hich the definitions 
",Tere l"l,mended. effoct ive Octob(:1r 24, 191-0. P<:1ges 48 JUld 49 of 
the Report Emd Recommenda.t ions of the Presiding Off'icer indi­
cllte th8.t the ':ml~l \ .... ork c0:mected. \O;i th the tr[\.ining of other 
snlesElen which c0mplh,s ",1. th the outside spleElman definition 
is \l1ork performed. R' .• m,y from the place of business of the em-

'ployor in the nctual rriakintT f)f sF.lJ.es. Upon the b?sis of the 
fn,cts c0ntn.ined in ~Tf)Ul'lettGr it iSOUl: opinion that tho 
emnloyees 1-'.'hile enga,ied duri!4~ the three !":lonthEi perio(l f)f time 
in lOI'1rnin-g t') become outs ide salesnen "'.r8 not exempt <>.s out­
side salesnen und,er section 541.5 of the Rcgulatirms. 

E!1clo8Ures (2) 
273931 

Ver~T truly yours, 

For the S0licitor 

By 
----~---------=----------Acting Assi8t~nt S01icitor 
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Miss P. A. Riordan 
The Research Institute 
892 Hadison Avenue 
New York, New York 

Dear Miss Riordan: 
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of America, Inc. 

In Renly Refer T6~ 
SOIJ:GFH:MPJ: CH~1 

We regret the delay in replying to your letters of 
June 11 and August 27, 1941. 

tn your most recent letter you in~lire: 

If Ordinarily, a voice culture school operated 
.only ,.,i thin one sta.te would not be subject to 
the Wage and Hour La.w. H01l\Tever, such an organi­
z?tion sells through the mails speech pamphlets 
Rnd conducts correspondence courses outside the 
state. The latt~r acti'Vlities are . less than 10% 
i.ts total volume of business. \-loule!. such,. trrulS­
ac.tions be considered in tho same light as .pub-
lishing houses?" 

Areplv to YClUr questi·jn reg:}.rdingt~e c')verage .Q.f ;. 
the \lTage order for the port8ble lamp and shade industr;v hal? .. 
been forwe.rded to y·:lU in !3. separate communicatior'_. 

Very truly yours. 

For the Solicitor 

By~~ ____ ~ ________ =-______ __ 
Acting AssistlUl.t Solicitor 

Enclosures (3) 
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