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Copies of recent opinions on subjccts indicated below are furnished

herewlith for your information and proper motation in the Opinion Manual.

MEMORANDA
Dete . Fram . To | Subjoct
3-11-41 Rufus Ge Poole -Geérge‘A. Downing Recker Roofing Company
(GI'H) Ltlantn, Georgia Fils 10-2371

(Anplication of Act to employces
of u huilding material comm ny
engaged in applying the mstori-
als to private homes; whether
. the transportation of goods

from company warchouse to job
site is a covered activity.g,.
(po 174, PAre B; Pe 193, pare Jn)

3-22-41 Acting Assistant Solicitor Jerome A. Cooper HKequest for Opinion
(BGL) (Application of Seetion 13 (e )(6)
' exemption to ¢mployces of an in-
dependent contractor who removes
stumps from = tung tres grove.)
(p. 54, par. 4(b); p. 99, pare.

4(cj.)
8-22-41 Acting Assistoht Solicitor Arthur E. Royman Tattersall Company
(FR) ‘ Tronton, New Jersey File 29-1622

(Whether the sale and installa-
tion of hesting equipment pur-
chased outside the State and
stored in cowmpany warchouse oub-
side the State where nlace of
business. is loeated, prior to
the retail sal: of such cquip-
mont, are sales in interstate
commerca®, so as te defcat the
Scetion 13(a)(2) exemptione)

(pe 3, pare 12; p, 69, pare M;
p. 102, pers DD; p. 178, parsE.)
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MEMORANDA

From . Te Subject :
Acting Assistant Solicitor Alex Elson Atchison, Topeka & Santa Fe Railway
(GFH) Los Angeles, California File: 4-465
(Hobart Ice Plant Branch)
(Application of Section 13(b)(2)
to an employee of a railroad employed
in an ice plant owned and operated by
the railroad. The ice is used only by
. the railroad fer icing its refrigerator .
cars which move in interstate commerce.)
{p. 61, pare 3; pe 116, pare 2; pe 152,

pare 6.)
LETTERS
pa Subject
B. Ms Larabee (Status of dealers of tires, tubes and automotive equip-
Akron, Ohio ment under the Fair Labor Standards Acte.) (ps 70, par. 4;
(1sA) pe 65, pare J; pe 101, pare 33 pe 103, pure 4.)

Gale Je Johnson (Deductions from woges - for purchase of delfonsc stamps

Washington, De Co and hondse) (pe 88, par. K; p. 248, par. E.)
(ADH)

George W Cmacht (Applic&tion of Act to adjusters and collectors employed

‘Chicego, Il1linois by an zutomobile finance company.) (ps 177, pare le)

(o)

H-z2-41

Dillon Anderson Res: Water travel time in the cil industry (ps 123, pare 18)
Houston, Tuxus ;
(FUR)

w B s
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COPY

George A« Downing, ESqulrn
Regional Attorney
Atlanta, Georgice o o SOL:GFHE: LGM

Ruf'us Ge. Poole - _ August'll, 1941
Assistant Sclicitor '

In Charge of Opinions and Review

Becoker Roofing Company

Atlanta, Georgia
Piles 10-2371

This is in reply to your memorantum of March 29, 1941,
which was attached to the file in the above case. ‘

‘It was stated in the inspector's narrative that the sub-
ject company is a branch of the Becker Roofing Company, locsnted at
Chicago, Illincis. The subject company is one of ‘25 branches of
the parent company, through which the parent distributes the prod-
ucts which ‘it manufactures, corsisting of roo®ing,. siding, and
insulating material. The subject company is cngaged exclusively
in reroofing, Qldinb,’uhd *ns1lat1rw private homés, 2ll of which
presumably are located within the statee. This 1s the only way in
which its products nre scld, since the company does not sell any
of the products to rosfing dealers or contracters, o2r supply
housese About 75 percunt of the tuotal cost of ths varisus jubs
is the cost of the materials. The inspector states that "Thuso
materials arce shipped from CthJ to the branch warchouse and
then delivered to the individual jobs oither by a truck driver
who is an employec of the com;uny or b" the employces who opply
the materials to tho houses.”

It appoars from ifre Nordstrom's supplementary report
to Mr. Patterson that the subject company reccives its materials
in earload lots and mdintains a stock in its warehouse from which
the materials used tz fulfil its rcofing Cﬁrtr&cts are takene
Mr. Nordstrom's statoment %hat the cost of unloading the materials
is paid by the subject company implies that the materlals are not
unlecaded by its own cmpleyeese Sinee ycou inquire only as to the
status under the act of the emgloyecs whoe are engaged in applying
the materials to the dwelling houces, tho somewhat complicated
system of financing these transactions, with which it appoars
that the installation emplovess have nothing to de¢, will not be
considercd.

As has been indieated, it is Jdoubtful, on the basis of
the available facts, whether any »~mployces of the subject compony
are engaged in the unloading of these materials upon their roceipt
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George A. Downing, Esquire Page 2

from other statese. As I understard the situation, the meterials

are placed in the company's stcck at its warehouse, from whiech they
are removed from time to time as needed to fulfil the company'’s
roofing and insulation contractse If the company were engaged in
distributing these materials to other rotail or wholesale outlets,
or to other purchasers within the state, without its aprlying the
materials to buildings, we believe the company would fall within

the covered category of distributors which is treated in paragraphs
14 through 16 of Interpretative Bulletin Nos 5 However, in view

of the fact that no such dealings are carried on by the company,
since it applies and installs all the materials which it sells, we
baliove that it is rather to be regarded as 2 constructicn contractor
than as a distributor or whelesaler of building materialse In other
words, even assuming that the ftransactions as described are properly
to be considered as interstate contracts of sale--and it is unneces-
sary to decide this matter at tho present time~--wo believe that the
situation would fall within the doctrine expressed in Browning ve'
Woycross, 233 U.Se 16, rather than the principle enuncioted in

York Manufacturing Coe ve Colley, 247 Us Se 2ls Since, from your ac-
count, the materials are not installed on buildings which are either
essential instrumentalities of commerce or are used to produce goods
for commerce, it is our opinion that ro basgis for coverage exists in
the present case with regard to the employees engaged in installing
these materials, provided that they are employed only in transporting
these materials from the stock at the company's warehouse and apply-
ing them at the Jjob site. We do not believe that the transportation
of goods from the stock in the company's warehouse to the job site
is properly to be deemed.a covered activity, since it appears rather
to be an activity incidental to the construction work which the em-
ployees perform than the type of interstate distribution which we
consider to he covered under the principles expressed in paragraphs
14 through 16 of Interpretative Bulletin No. 5.

The file of the subject company is attached.

Attachment
(File)

225261
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CoPY

Jerome hAe Croper, Esquire

Regional Attorney .- . SOL;EGL:ESR- ..
Birmingham, Alobama ‘ TR, -~
AUG 22 1941 .

Acting Assistant Solicitor

Request for Opinion

In 3 your memorandum of August 11, 19:1, you present
additional facts supplomenting your memorandun of July 1z,
1941, and the memorandum of Mre Matthew Harper, Jre, to you
dated July 2, 194le It appears from the two previous memoranda
that a lumber company hns planted tung trees (which produce
nuts used in the productinn of paints and varrnishes) in cut-
over timber land which it ownse Several sturmps were left
standing on the land and a contracter has agreed to remove ..
them without receiving compensation frrm the lumber companye .
‘He sells these stumps tc companies engeged in producing naval
stores. We stated in our reply of:.July 29 that, sinece it
does not appear that the stumps ars. removed for the purpose .
of clearing the land for immediate cultivation ar that the ‘
lumbering operations are in any way connected with farmlng :
operations performed on the land, the section 13(a)(6) exemp- 3
tion is inapplicable to the employeos of the independent con- -
tractor who are engaged in removing the stumpse

It appears, however, from your memorandum of
_August 11, that the roumovul of the stumps after the tung
. trees hove attained a four or five year growth and the plow-
ing and fertilizing of the ground around the troes is noces-
sary.to the propsr growth of the treess It also appears that
1t is the wsual practice of the owner of such trees to plant
cover. crous on the sams land where the trees are located end
. to let his, cattle groze on the lande  Under such 01rcamstances, [
.we believy the tung tree grove come within the section l3(a)(6)i
}exemptlon as performing practices on a farm which .are, 1n01dentaq
to and in. oonJunctirn with farming operations (the production
of tuny nuts and the cultivation oL ch\r crnws) Nhlch are
performed on that land.
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COFY

Arthur E. Reyman, Esquire
Regional Attorney
New York, New York

Acting Assistant Solicitor SOL:FR:MR

Tattersall Company _ August 22, 1941
Trenton, New Jersey g : '
File No. 29-1622

‘This will reply to your memorandum of August 1, in which
you inguire whether the "greater part intrastate" portion of the
Section 13(a)(2) exemption is satisfied by the Home hindernization
Department of the subject company. You state "This wepartment is en-
gaged 1n the sale and installation of o0il burners a-d similar heat-
ing equipment., Almost all of its equipment is received from outside
of the State. In connection with this phase of its business, the
company has a warehouse located in Morrisville, Pennsylvania. When
0il burners are purchased they are usually received by the subject
at its place of business in Trenton, New Jersey. It then transports
the 01l burners in its own trucks to Morrisville, Pennsylvania, where
they are stored until needed. Almost all of the sales of the subject
are sales at retail,

"When an order is received for the sale and installation
of an o0il burner, the order is given to the service man who will make
the installation. The service man then drives his motor vehicle to
the warehouse in Morrisville, Pennsylvania, picks up the particular
0il burner required for the specific order, and returns to the State
of New Jersey where the installation is to be made. The installation
of 0il burners takes place almost exclusively within the State of New
Jersey. With respect to each installation, the above set forth pro-
cedure is carried through., The service man who will make the instal-~
lation always goes to the Morrisvillé, Pennsylvanie, warehouse, picks
up the oil burner or othker heating équipment, returns it to the State
of New Jersey, and then proceeds to make the installation,"

We agree with the interpretation that all sales made in the
manner you-describe must be considered sales in interstate commerce,

and that if they amount to as much as fifty per cent of the total dollar
volume, the exemption would be inapplicable.

265525
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COPY

AIR MAIL

Alex Elson, Esquire
Acting Regional Attorney.
San Prancisco, California

Acting Assistant Solicitor o sonsGEmaeM -
: T e ® : August 25, 1941,

Atchison, Topeka & Santa Fé Railway <
Los Angeles, California S T
File No. 4-465

(Hobart Ice Plant Branch)

ThlS isin reply to your memorandum of August 13 1941
in which you inquire concerning the status under the act of ai:
employee of the subJect railway who is engaged in an ice ‘plant’
which manufactures ice solely for the use of the railroad. Pre-
sumably the ice is used for icing refrigerator cars which subse-
quently move in interstate.commerce. In.addition to his belng :
employed, as you state, "in the storage of ice and in removing
the ice from the storage room," the.employee also loads the 1ce
‘into the refrigeration cars. .

In our opinion, 1f 1n fact the ice plant is owned and
operated directly by the. subJect ra1lroad company, the employees
of such 'ice plant are exempt from thp overtime prov151ons of the
act by section lS(b)(Z) . g

268222
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COPY August 9, 1941
SOL : NSA : AMS

Bi M, Larabee, Esquire
The Firestone Tire & Rubber Company
Akron, Ohio

Dear Mr. Larabee:

Reference is made to your letter of July 31, 1941, written on
behalf of the National Association of Independent Tire Deaders, The Good-
year Tire and Rubber Company, The B. F. Goodrich Company, The General Tire
and Rubber Company, and the Pirestone Tire and Rubber Company. You refer
to your conference with Messrs. Altman '‘and Robertson, of this office, on
July 25, 1941, and submit a number of questions with respect to the status
of dealers of tires, tubes and automotive equipment under the Fair Labor
Standards Act of 1938.

1. Sales to Yarmers

Your letter assumes that sales of tires, tubes and automotive
equipment to farmers are retail sales. In determining whether an establish-
ment may properly be considered a retail establishment within the meaning of
section 13(a)(2) of the act, it is our opinion that the sale of tires, tubes
- and automotive squipment to farmers for consumption in farming operations
may be considered as retail sales if such sales meet the "price- quantlty
tests set forth in Interpretative Bulletln No. 6.-

2. XNature of Goods Sold at Retail .

As pointed out in Interpretative Bulletin No. 6, sales of "consumer"
goods to business or industrial purchasers, Government agencies, institutions
and similar purchasers will be considered as retail sales if the goods are
sold at the normal price charged to private consumers or if the sale does not
involve a quantity of goods materially larger than the quantity normally pur-
chased by private individuals. The sale of goods having only a business or
industrial market, however, may not be considered as a retail sale under any
circumstances. In our opinion the sale of tires, tubes, and other automotive
equipment for passenger cars and trucks of sizes and types similar to the
sizes and types sold to individual consumers (including farmers) will be con-
sidered as "consumer" gzoods. Accordingly, sales of this type of goods to
business, industrial, Governmental and institutional purchasers at the regu-
lar retail price or in small quantities will be considered as retail sales.

In your letter you state that farmers purchase tires, tubes and
other equipment for both passenger cars and trucks; that many farmers own
more than one truck, which are regularly used in the operation of the farm;
that a large percentage of these trucks have dual tire equipment of a size
up to and including (8-1/4") in diameter. You state also that passenger
car tire sizes range from (6") in diameter to (8-1/4") in diameter. On the
assumption that tires of a size up to (8-1/4") are regularly purchased by
individual consumers (including farmers), it is our opinion that sales of
such tires to business, industrial or institutional users may be considered
as retail sales if such sales meet the "price-quantity" test. Since tires
of a larger size presumably are limited to industrial, business and insti-
tutional purchasers, sales of such tires may not be considered retail sales,

-8 - (9094)



B. M. Larabee, Esquire . Page 2
3. Quantity of Goods Sold at Retail

You state that many individuals own two or more passenger cars and
_many farmers ‘own two or more trucks; that in any period of six months such
purchasers might reasonably be expected to purchase five passenger size tires
or seven truck tires. Assuming this to be the case, it is our opinion that
the sale of five passenger tires or seven truck tires during a period of six
months would satisfy the quantity test used to determine whether a sale is
retail. Further, on the same assumption, in our opinion the sale of seven
passenger size tires or ten truck tires in a period of 51x months would not
be considered as a non-retail quantity. -

4, Local Retailing Capacity

(2) You state that many employees of tire dealers customarily
and regularly are engaged in making retail sales or in performing work inci-
dental thereto. Occasionally these employees assist in clerical work con-
nected with non-retail sales-and in other general work avout the store. As
you know, an employee is considered as one "engaged in a bona fide . . .
local retailing capacity" if he satisfies the terms and conditions set forth
in section 541.,4 of Regulations, Part 541, If the total number of hours
spent by the employee, to whom you refer, in doing clerical work with respect
to non-retail sales 2nd in other non-retail work does not exceed 2Q percent
of the number of hours worked in the workwsek by non-exempt employees, the
"local retailing capacity" cxemption would not be defeated.

(b) You state that tire dealers employ persons to make sales at
retail and also to perform services incidental and necessary to the use of
the goods sold. In some cases the same employee who sells the goods also
performs the services. In other tire stores the sale may be made by one
group of employees and services performed by another group. ZFor example,
employees may be employed for the purpose of mounting tires, balancing
tires, and aligning wheels in connection with retail sales made by their
employer. 1In our opinion, such activities nerformed in connection with the
retail sale of goods may be considered as work immediately incidental to the
making of retail sales within the meaning of the definition of the term
"local retailing capacity" contained in section 541.4 of Regulations, Part 541

(c) 1In some cases the employees are engaged in mounting tires,
balancing tires, aligning wheels, relining and adjusting brakes. and lubricat-
ing automobiles, but this work is not performed in connection with retail
sales made by the establishment. Typically, a motorist will drive in and
ask to have the wheels on his car balanced, 2 lubrication job done, his car
washed, his motor tuned up, his battery charged, etc. It is our oninion
that time spent by the employee in doing this type of work may not be con-
sidered as time spent in work immediately incidental to the making of retail
sales, Accordingly, such time must be considered as non-exempt work in de-
termining whether the employee spends morc than 20 percent of his time in
doing the same type of work as that performed by non-exempt employees., I
should like to point out, however, that in the ordinary case charging '
batteries on cars or washing and lubricating cars wculd not be coinsidered as
"in commcrce” work within the meaning of the wage and hour provisions of the
act.

Sincerely yours,

263784 :
NSA:MD Philip B. Fleming
ELM Administrator
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COPY

S efugust 14, 1941

Mr, Gale J, Johnston

Field Director

Defense Savings Staff

United States Tréasury Department
Washington, D C,

Dear Mr, Johnston:

In accordance with the telephone conversation between
Mr, Hill of the Solicitor's office of the Department of Labor
~and Mr, O'Malley of the Treasury Department, I am writing you in
regard to the propriety under the Fair Labor Standards Act of
making deductions for defense stamps and bonds,

It is our opinion that where an employer is directed
by & voluntary assignment or order of his employee subject to the
act to pay a sum for the benefit of the employee to a creditor,
donee, or other independent third party, deduction from wages of.
the actual sum so paid is not prohibited provided that neither
the employer nor any person acting in his behalf directly or in-
directly derives any benefit or profit from the transaction. In
such case payment to the independent third person for the bene-
fit and credit of the emplovee will be considered equivalent for
the purpose of the Fair Labor Standards Act to payment to the
employee, :

Since deductions for defense stamps or bonds from the
wages of the employée cannot involve any direct or indirect pro-
£it to the employer, we believe that such deductions are proper

provided that the individual employce voluntarily consents to
such deducticns,

Pleaze do not hesitate to call upon us again if there
is any further information you desire in this matter,

Sincerely yours,

© Philip B, Flening
Aéministrator

SOL:ADH:LWK
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