UNITED STATES DEPARTMEHT OF LABOR
Office of the Solicitor

August 16, 1941

Legal Field Letter

No.__62 L Attached COpinions

Copies of recent opinions on subjects indicated below are furnished

herewith for your information and proper notation in the Opinion Manual. .
MEMORANDA ‘
Date From Subject.
" 7-14-41" Rufus G. Poole ILlewellyn B. Duke V/;;lson & Company
(BGL) Lubbock, Texas

(Application of Section 13(a)(10)
exemption - Whether phrase "for
Market" defeats exemption under
Section 13(a)(10) merely because
products handled by an establish-
ment are subsequently processed
at another establishment operated
by the same employer.)

(p. 55, par. B; p. 111, par. KX.)

&

i

7-17-41 Rufus G. Poole’ Donald M. Murtha L/ﬁiplicability of Section 7(c)
(EGL) Exemption to Canteen
' (p. 66, par. L; p. 95, par. U;
p. 103, par. 3.)

7-19-41 Rufus G. Poole Dorothy M. Williams Construction of Logging Roads —-—
(GFH) ' Coverage
(Whether construction of roads to
undeveloped mininz claims is -
covered by the Act.)
.(p- 175, par-j(d)m‘)
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Legal Field Letter

Yo.

Date

7-29-41

7-29-41

8~1-41

¢ @-6-41

Deote

7-26-41

From

Rufus G. Poole
(EGL)

Rufus G. Poole

(GH)

Rufus G. Poole

(RJW)

Rufus G. Poole
(EGL)

To

‘J.C. McNulty
Minnespolis, Minnesota

(BGL)

-

 MEMORANDA

" . /.
Jerome A. Cooper |/

Arthur E. Reyman

Dorothy M. Williems

Donald M. Murtha Q

LETTERS

————,

Subject

Request for Opinion

(Application of Section 1Z(a)(6)
exemption to an independent con-
tractor who removes tung trse
stumps and sells them to companies
engaged in producing naval stores,
(p. 53, par. 3; p. 110, per. 5(4).

Standard Dredging Corporation

- 80 Broad Street

New York, New York

File No. 31-2402

(Ayplication of exemption under
Section 13(2)(3) to various em-
ployees of & dredeging compeny.)
(p. 73, par. 0; p. 105, par. EE.)

Alaska Steemship Compeny
Seattle, Washington File 46-1
(Apnlication of Section 13(a)(3)
exemption to musicians employed
on pessenfer boats.)

(p. 73, par. 0; p. 105, per. EE.

Request for Opinion

(Application of Section 7(v)(3)
exenption to office employees of
& grain ¢levetor who, esmong other
dutics, make cntries of purchsses
by the elevator of grain on cash
and on "futures" contrects, to-
gether with the elevetors' hedge
positions.) (p. 25, per. A; p. 74,
per. P; p. 94, per. T.)

Subject

(Applicetion of Section 7(b)(3) exemption to

independent contrectors who "cooper" and

"recleim! grein doors.)
(p. 74, per. p; p. 94, per. T; p. 167, par.

(£} 3.)
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Llewellyn B. Duke, Esquire
Regional Attorney .
Dallas, Texas LE:EGL:¥B

Rufus G. Poole © July 14, 1941
Assistant Solicitor
In Charge of Opinions and Review

Wilson & Company _ .
Lubbock, Texas File No. 42-2929

With your memorandum of June 13, 1941, you enclosed a
copy of a memorandum you have written concerning the application
of the section 13(a)(1l0) exemption to small receiving stations
operated by the subject concern within the area of production.
The eggs, live poultry, milk, and cream received by these sta-
tions are sent to a brench plant of the subject firm where the
poultry is dressed, the eggs are frozen, and the milk and cream
ere manufactured into cheese and bhutter. You have expressed the
opinion that these recceiving stations do not hendle products ‘
"for merket!" within the meaning of section 13(a)(1l0) because the
products a2re sent to an estoblishment operated by the same enm-
ployer where they are chonged in form. :

Your opinion conforms with our past intervretations,
but, after giving the matter further consideration and study, we
heve concluded that there is no economic justification for treat-
ing concentration points owned by processors of agricultural
commodities differently from independent recciving stations, which
often ship their products to the seme processing plants. For this
reason we believe the "for market! cualificetion of section 13(s)(10)
should not be interpreted to defeat the exemption merely because
products handled by an establishment are -subsequently processed
at another estﬂbllshment operated by the ssme employer.

247704
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Donald M. Murtha, Esquire
Regional Attorney RNl : ;
Minneapolis, Minnesota oL July 17, 1941. .

Rufus G. Poole . LE:EGL:¥B
Assistant Solicitor .
In Charge of Opinions and Review

Applicability of Section 7(c) Exemption to Canteen

In your memorandum of June 3, 1941, you present a
situation where a canning company operates a canteen or restau—
rant in connection with the cannery.. The canteen, which:is in
a separate building but not on the seme premises as the cennery,
is not open to.the general public and closes when the cennery
is not -in operation. You say that the hours worked by the can-~
teen employees vary directly with the flow of commodities into
the cennery. g b :

. Under our o0ld Interpretetive Bulletin No. 6 which was
in effect until July 1, 1941, the employees at the cantecen were
employed in a.service establishment and were cxempt under sec—.
tion 13(a)(2). However, under our new Interpretative Bulletin
No. 6.such an esteblishment no longer qualifies as a service
establishment within the meaning of the exemption. (See para~
graphs 39 and 40 of the bulletin), - '

-, -Although the employment of the canteen empleyees is
controlled by the irregular movement of commodities into the -
cannery, we do not believe they are within the section 7(c)
exemption, becausec the operations which they perform ere not so
closely mssociated with the cenning operations that they cannot
be¢ readlly segregated therefrom,

244316
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AIR MAIL

Miss Dorothy M. Williams
Regional Attorney
San Fran01sco, Ga11forn1a

LE: GFH: MAG: KK

Rufus G. Poole ‘
- Assistant Solicitor o ' ; July 19, 1941
.. In Charge of Opinions and Review

' “Qonstruction of iogging Roads ~- Coverage

JRS:fe

This is with reference to your memorandum of XNovember 4,

on the above subject. We regret that an earlier reply has not
been possible. :

We quote from your memorandum:

"We have had several inquiries from cmployers regard-
ing the application of the Feir Labor Standards Act
to, employees engaged in the orlglnal construction of
logglng roads.

"It is our opinion that the construction of 2 road gs
2 part of logging operetions under way at the time of
the construction of the roed can be distinguished from
the construction of a roed prior to the bveginning of
any logging operations.

"It would appesr that employees engazed in building
lozging rosds s e pert of the logging overations
under way at that time would be engeged in occupations
necessary to the production of goods for commzrce end
therefore within the coverage of the Act, essuming, of
course, that the logs will move either directly or in-
directly outside of the state of origin.

"It is also our opinion that employees engaged in the
originel construction of & road prior to the time that
eny logging operations are being carried on would not

be within the coverage of the fct. This is in line with
your memorandum of August 5, 1940, wherein you stete
that the construction of rosds to undeveloped mining
claims would not be within the coverage of the Act.
Please sdvise us if we are misteken in our conclusions,"
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Miss Dorothy M. Williams . . iPage 2

. In recent months we have been considering the problem presented
by you, and we have come to the conclusion that the opinion expressed in
our memorandum to you under date of August 5, 1940, was incorrect. It is
our opinion that the construction of roads to undeveloped mining claims
is covered by the Act, provided that the employer at the time the con-
struction opcrations are being performed has recason to believe that the
resulting minerals or ore will move in interstate commerce. Likswise,
if at the time logging roads of the type to which you refer are being
constructed, the employer has reason to believe that the resulting logs
or timber will move in interstate commerce, it is 'our opinion thet em-
ployees engrged in such construction operations are covered by the Act
as being engeged in an occupation necessary to the production of goods
for commerce, snd ‘hence within the Act's coverage. We believe thet
coverage exists in such situations becth where such roads sre constructed
prior to the time that logging operations kave sctuslly begun, and where
- the construction is performed after the logging operations are under way.
In both idstences the purpose and net result of such work are identical;
namely, tc¢ fecilitete or meke possible the lumbering operations by render-
ing accessible timber resources which, without the means of transportetion
which such roads afford, could not be brought intc the channels of inter-
stete comuerce. Hence, in our opinion, the construction of lrgging roat
prior to the commencenent of the actual legging operations is no less
necessary t0 the production of goods for commerce than is the constructior
of such roads after the légging operations have actually bezun:; and the
circumstance thsat there is not a temporel cecincidence of these two types
of werk, in our epinion, is unimportant.

172894
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Jerome A. Cooper, Bsquire

‘Regional Attorney

Birmingham, Alabams .
. : SOL:EGL:ELW

Rufus G. Poole

Assistant Solicitor

In Charge of Opinions and Review

Reguest for Opinion

In your memorandum of July 12, 1941, you request
our opinion on the applicability of the section 13(a)(8)
exemption to the situation presented in the memorandum from
Mr. Matthew Harper, Jr., to you dated July 2, 1941.

4 lumber company has planted tung trees (which
produce nuts used in the production of paints and varniches)
in cut-over timber land which it owns. Seversl stumps were
left standing on the land and a contractor has agreed to
remove them without receiving compensetion from the lumber
company. He sells these stumps to compenies engeged in
producing naval stores. '

We agree with Mr. Herpar's conmclusion that the
employeces of the contrector do not come within the section
13(2)(6) exemption. The definition of the term "agriculture,"
contoined in section 3(f), includes "eny prectices (including
eny forestry or lumberine operations) performed . . . on a
farm as an incident to or in conjunction with such farming
operations." Assuning, without dccidinz, that the cut-over
timber lend is & farm within the meeningz of section 3(f), the
removal of the stumps is not iucidentel to or in conjunction
with ferming operstions performed on that land. The stumps
are not being removed for the purpose¢ of clésring the land for
immedizte cultivation nor sre they to be used in conjunction
with farming operations on the land. (Se¢ parsgreph 6 of
Interpretetive Bulletin He. 7.)
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Jerome A. Cooper, Esquire Page 2

You also inguire about the applicebility of the. section
13(a)(6) exemption where the facts are the same as those presented
by Mr. Harper, with the cxception that the lumber compeny or its
principal stockholders, doing business under another name, tuy the
stumps from the contractor and use them in the production of naval
stores. '

Scction 3(f) defines M"agriculture" as including "the
production, cultivation, growing and harvesting of any agricultural
or horticulturael commodities (including commodities defined as
agricultural commodities in section 15(g) of the Agricultural
Merketing Act, s ~mended)." Section 15(g) of tho Agricultural
Marketing Act dcfines "asgricultursl commodity" es including crude
gum (oleoresin) from e living tree and certein navel stores
processed by the original producer of the oleoresin, Since stumps
ere not living trees, oleoresin from stumps and naval stores pro-
duced therefrom are not sgricultural commodities within the meaning
of section 3(f), end the operations conneccted with the production
of such products are not farming operations. Cecnscquently, even
thoush the employecs who extrect oleoresin from the stumps. and who-
produce nesval stores therefrom are employees of the lumber company,
they arec not within the section 13(a)(6) exemption. The employees
of the contractor removing the stumps s#re in the ssme position
#s they are in the situstion prasented by Mr. Harper; they are not
engaged in prectices which eare incidental to or in cenjuncticn with
ferming operations perfermed cn the land where they work.

Mr. Herper alsc inquires whether the employees of the
centracter are engaged in the production of =oods for interstate
comaerce. If the contractar has reascn to believe that eny of
the neval stcres produced from the stumps, he sells will eventually
lesve the state, his employees, in cur opinicn, are covered by the
Act. (Sec peresraphs 2, 4 and 5 of Interpretative Bulletin No. 5 )

257301
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Arthur E. Reyman, Esquire
Regional Attorney
New York, New York

Rufus G. Poole SOL:GH: HC
Assistant Solicitor

In Charge of Opinions and Review July 29, 194i
Standard Dredging Corporation T Lo
80 Broad Street '

New.York, New York

File ¥No. 31-2402

This is with reference to your memorandum of May 19, 1941,
contained in the inspection file of the above case, and. in which you
inquire concerning the status under the Act of employees of the
subject company.

It appears from the copy of the memorandum addressed to
you by Mr. Fred O. Koetteritz, supervising inspector, under date of
Mey 13, 1941, which was atteched to the file, that the subject
company owns and operates various types of vessels, whickh it uses
in its dredgingz operations. The principesl types of vessels used by
the company arc dredge boets, tug boats and scows,

."'A dredgine job is accomplished by a fleet of vessels
consisting eof one dredge boat and a number of tugs and scows. Since
the dredges and scows have no means of self—propulsioﬁ, the motive
power required to teke the fleet to the scene of operation is
furnished by the tugs.

On the guestion cf whether the operations performed by
employees of the subject company are covered by the Act, the only
information aveilable to us 1s set forth in the second paragraph of
your memorendum addressed to Mr. Reilly, from which I quote:

"The subject firm i1s a New York corporation engaged in
drsdeing so~called inlend weterwsys (includins coestal
harbor facilities, ship channels and ship cenals) and
ravigeble rivers. It was reported on Jenuery 30, 1941
thet the subject firm or i1ts subsidieries were filling
contreacts, including harbor dredging and filling in Sen
Juan Bay, Porto Rico, for the United States Navel Base,
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Memorandum to Arthur E. Reyman, Esquire Page 2

dredging the Mississippi River for the United States ..
Engineer Corps under the Emergency Flood Control Act
and dredging the Houston ship channel at Galveston, -

- Texas for the United States Engineer Corps. It appears
thet most of the work done is done for the. United States
Government. Probadbly full information concernlng the '
firm's activities are in the files of the War Department. -
I do not know whNther this information will be made
avellable to us.

As you know, we have consistently taken the position that
employees of marine construction contractors are covered by the Act
if «the purpose’ cnd effect of their act1v1t1es is to .enhence and -
improve naVlgﬁble waters as essential instrumentalities of interstate
commerce. ZHven on the basis of the meager facts at our disposal, it-
would appear probable that many of the ectivities in which employees
of the subject company engsge fall within this category of covered
employment . .

'In his memorandum to you, Mr. Koetteritz devotes a few
paregraphs to & description cf the technical details of dredging
operations. According to his account, the dredging employces are
engsged in such activities as snchoring the dredze at the site of
the dredzing operations, pumping send through pipe lines or into
scows, setting out, maintsining, "breeking," and tekinz in pipe
lines snd pontoons. : : ’

While the dredge hoats are licensed s8 coast-wise or oceen—
going boats, their crews need not be licensed #s would be necessary
in the crse of vessels which are self-propslling. The ceptain in
charge of the dredge voat is documented with the Bureau of Navigation -
as the master oft the vessel but is not necessarily a licensed mester -
or even a licensed scaman. Gencrally he is in chergs of all the
operations on the job., ""Directly under the captain sre o number of
mates cach of whom is in cherge of a ‘'watch! or shift. The mate
supervises the deckhands, levermen and other workers

We quote from Mr. Koetteritz's wemorandum:
"The deckhends who work under the mates erec considered

by the company .es being similar to:ordinery .able-bodied
seamen. They need not hold scamen's certificates since

this is not & legel requircment of dredge hoat crew members,
Some of them, however, dc have such certificates. They were
described as doing the usmal work of seamen such as weshing
down, meaking fast, teking in letting out slack rope.

(8960)
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Memorandum to Arthur E. Reyman, Zsquire Page

They also work on pipe lines as mentioned under "Dredging
Operations', above.

"The engineering department takes cere of all the machinery
on the dredge boat or the tug whether for propulsion or
otherwise.,  Working in- this department besides.engincers
ere oilers; firémen, water—tenders, and wipers who. have

the szme duties as similar employecs on any other hoat as
well s5 being required to assist with the pipe lines.

It wes pointed out to the Inspector thet the fact that

neny of -these employees work on machinery other than
propulsion equipment should be no zround for distinction
from engineers on board vesscls used ss a mgens of trans—
porteaticn since in the latter class of vessecls, certain
engineers mey be engaged only in connection with stetionary
machinery such as refrigerating machinery, pumps for flush-
ing toilets and pressure equipment.

"Another group of men, variously considered to be either in
the deck or enginecering departments, are the lever men who,
by means of levers connected with machinery, opcr te the
lowerinz #nd raising of the anchors or ‘'spuds'! and the
'1rdder! while the hoat is engeged in dredging operstions.

"M'he stewqrd'% dep?rtuent consists cf bocks, stewerds and
nessmen who lcok efter the living frcilities of the.crew
srd of the other workers on & Jjob who mey have their neals
on board the dredge.?

In our opinion,. nene of the employees of the types described
above, who are engaged in ceonnecticn with the operaticns of these
dredges, is to be considered as exeupt from the Act as 2 seaman. As
you know, the Administratcr recently reversed his ruling relative to
the stetus under the Act of the dredge emplcyees of the Smoct. Sand
& Gravel Ccmpany, end it is his present cginion that drcd»e employees
are nct seemen, since their services are not rendered primerily =a
en aid in the operation of the vessel as & meesns of trensporta tion.
Enclesed for your convenience is .2 copy of Releste R-1467, which was
recently issued, end which, #s you knew, sets forth the Administrater's
nest recent cpinion ree.rdlng thc ata tuq of dredze employees under
the Act.

Mr. Koetteritz' momorandum ccntinues to describe the
activities performed by the tug boat crews. It appears that the tue
boats trenswnert the dredges snd the scows to #néd from the job, and do
all the necessery werk on the job lecation requiring transpertation,
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