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Copies of recent opinions on subjects indicated below are furnished
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HEHORAMDA

Date From - : Sub ject
7-15-41 Rufus G. Poole Baird Snyder Automotive TF'inonce Companies’
(GFH)(EB) (p. 177, pors ls)
7-17-41 Rufus G, Poole Charles H. Livengood,yxfabacco Hogsheads Assemblers
(EGL)(s1T) It and Tobacco Transfer Opera-

tions, Re: Section 7(b)(3)
(p. 75, par. 4; p. 95, par. 3;
p. 170, par. 4(f).)

7-18-41 Rufus G. Poole Beverley R. Worrell Questions Raised at Launderers!
(FR) Meeting.

(Application of Act to laun-
dry doing work for ferries,
factory workers, hotels,
hotel guests, soldiers, chain
restaurants, circuses, etc.)
(p. 69, par. M; p. 102, per.DD;
0. 188, par. 4(g); p. 193,

par. J.)
LETTERS
Date To Subject
7-7-41 Ge M. Lester (Whether employees engaged in hauling cotton from
Jackson, Miss. the farms to the gin should be included in the 10
(McD) employees allowed under Section 536.2(a) of the

Regulations.) (p. 57, par. 3{(a); p. 113, par. 3(a);
p. 166, par. 4(a); p. 232, par. A.)
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Date To

—

7-17-41 Hon. Tom Connally
Washington, D. C.
(JDH)

7-17-41 Ted O. Thackrey
New York, New York

7-17~41 Dillon Anderson
Houston, Texas
(FUR)

7-22-41 H. O, Locher
New York, New York

LETTERS

Subject

(Textile Industry Wage Order =~ application of
to batting, wadding, and filling even though
material thus made was used for most part in

bedding made by the same company.)
{ps 199, par. C; p. 256, par. R.)

(Payment of overtime compensation:

Whether a

plan by which an employer saves overtime pay due
an employee, and the employee authorizes such
saving method, is permissible under the Act.)

(p. 251, par, J; p. 252, par. L.)

(Computation of hours worked; Time spent travel-
ing to and from oil wells located on water.)

(p. 123, par, 18).

(Application of seamen exemption under Section

13 (a)(3) to dredge employees.)
(pe 73, par. 4; p. 105, par. 2.)
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Mr. Baird Snyder . : July 15, 1941
Deputy Administrétor : L) : ;
SOL:GFH:EB:HE
Rufus Ge. Poole, Assistant Solicitor

In Charge of Opinions end Review

Automotive Finance Companies

This is in reply to your memorandum of July 2, 1941, on the
above subject in which you inquire concerning the appllcatlon of the
Fair Labor Standards Act to employees of automotive finance companies.

It is stated in your memorandum that automotive finance
companies sre specialized financial institutions which extend install-
ment credit to retail automobile dealers and through such dealers to
ultimate consumers. The primary activity of such componies consists
in the purchase of retail installment contracts from dealers who have
made installment sales. Most companies, in addition to such trans-
actions, also engage in wholesale financing by means of which a retail
dealer is supplied with the funds he needs for the purchase of cars
and trucks at wholesale from the manufacturer,

There are approximately 900 automotive finance compenies in
the United States. You state that "By far the greater majority of
these companies are local in noture,"i.e., they do all their business
within one locality or state and have no affiliation with automobile
manufacturers, The General Motors Acceptance Corporation is the only
automotive finance company which is owvmed by an automobile manufac-
turer, Three automotive finance companies are national in scope and
operate in every state of the Union, while five companies, commonly
known as regional companies, operate in eight or more states. It ap-
pears that the few national companies extend over 70 percent of the
retail, and 80 percent of the wholesale, automotive credit. It is
stated in your memorandum that one of the differences between the
national and local finance companies lies in the fact that employees
of the national companies usually cross state lines in the perform-
ance of their work, but employees of local companies do not. More-
over, in national companies, the branch offices will forward to
national hesdquarters reports describing activities of the branch and
of all its employees. On the other hand, there is no need for a
"local company" to forward reports outside of the state.

There follows in your memorandum a description of the activ-
ities of automotive finance companies, which we quotes:

- 8 -
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Mr, Baird Snyder Page 2

"DESCRIPTION OF ACTIVITIES: 1. Financing of Re=-
tail Sales. The purchaser who buys a car on
installment sometimes makes his own arrangements
for finencing the car with a bank, but usually he
leaves this to the dealer. The dealer may finance
the transaction with his own resources but usually
he sells the purchaser's note to an automotive
finance oompany. The purchaser and the dealer, in
agreeing upon terms of sales such as amount of down
payment, number and amount of installments and
amount of finance charges, follow the terms stipu-~
lated by the finance company. This is done because
both the purchaser and the dealer want the finance
company to accept the contract. The exact form of
the legal instrument which evidences the sale and
protects the finance compeny's interests in the
collateral is determined primarily by state laws,
conditional sales contracts and chattel mortgages
being the most common; most transactions include
also a promissory note for the amount due. The
investigation of the customer's credit standing is
usually completed within a dey and after the con-
tract has been accepted by the finance company, the
dealer endorses it, delivers it to the finance com~
pany and receives his check for the amount of the
note minus the finance charge and the insurence
charge, if any. If the purchaser mekes his payments
with reasonable promptness, the finance company
makes no effort to establish personal contact with
him. But if he becomes delinquent, his account re-
ceives special attention, ranging from form notices
to the sending out of a special representative. If
the representative is unable to obtain prompt pay-
ment, he may adjust the difficulty by arranging to
heve the contrect extended or rewritten to allow
smaller peyments; the finance company in this case
either charging interest or assessing a flat charge
or a new finance charge. If no other solution of a
delinquent account is possible, the finance company
resorts to repossession of the collateral,.

"In finencing sales of this kind, not only is the
purchaser's but also the dealer's financial relie-~
bility an important consideration. This is because
the finance company extends the dealer credit partly
for his wholesale purchases and partly because he
has some degree of liability. In cases of repo-
session, the deeler's liability in such cases is
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lir. Baird Snyder Page 3

determined by his contract with the finance company.
Under some contracts the dealer endorses a consumer's
note- "withoub -recourse’-axd—in-these—eases-hisIisb~——
ility usually ends when the finance company purchases
the note. Occasionally a "full recourse" endorsement
is requested of the dealer, usually in substandard
contracts, and then he is responsible for full pay-
ment of any remaining balance. In automobile fi-
nancing, the greatest volume of business is conducted,
however, under what is kmown as.a: "wrepurchase agree-
ment" whereby the dealer is subgeqt to recourse for
the settlement of any defaulted. balance but he is =
granted certain stipulated modifications of his liab-
ility. 1In bysiness taken with recaurse, the finance
company usually ‘sets aside "dealer's reserve" of 1

to 3 percent of the original amount of contract; this
is payable to the dealer periodically if he has ful=-
filled his obligations. :

"When the purchaser pays the final installment due

on his contract, the account is closed and there is
not further liability on the dealer."

The second type of financing to which you refer is known
wholesale finencing, &nd. is described by you as follows:

"2. Vholesale Financing. The financing of cars on
the wholesale plan is very similar to that on the
retail plan. The chief difference is that the
dealer is the purchaser. The procedure for fi-
nencing cars on the wholesale plan is as follows:

"The dealer applies to the finance company for a
line of credit, submitting his financial statement
together with other references. The finance com-
pany, after analyzing the dealer's financial state-
ment, establishes a line of credit for the dealer.
The dealer,’in purchasing cars from the' manufac-
turer, will issue a draft on the finance  company for
90 percent of the value of the car. The finance
company accepts the draft but is protected in its
negotiations by obtaining a chattel mortgage on
cars purchased under this plan. The cars are placed
in the desler's garage for display purposes only.
They can not be taken out of the garage even for
demonstration. If such a car is taken out of a

as
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Mr., Baird Snyder Page 4

garage for demonstration, the dealer comhits a
conversion and the finance company will require him to
pay the entire amount outstending.

"The chief cheracteristics of this type of fi--
nencing are (1) the sales are made at wholesale;
(2) the sales are usually interstate in character,
the cars being shipped from an out-of-state manu~
fecturer to a local dealer; (3) ell negotiations
are made prior to the time the cars come to rest
within the state."

Two recent cases involving the General Motors Acceptance Corpor=-
ation, are, in our opinion, decisive of the question of whether employees
of automotive finance compenies whose financing is national in scops,
are properly to be considered as engaged in interstate commerce. In
General Motors Corporation et ales v. Federal Trade Commission, (1940)

114 F, (2d) 33, the court held that the Federal Trade Commission had
jurisdiction to order the General Motors Corporation and the General
Motors Acceptance Corporation to cease and desist from certain mis-
leading advertising practices, sinee, in the court's opinion, the
General Motors Acceptance Corporation was engaged in commerce. The
court stated:

"The contention that the Commission was without
jurisdiction beceuse GMAC was not engaged in
interstate commerce is without merit. While GMAC
was primarily acting as a local finance company,

it was wholly owned by General Motors, and, with
the Seles Corporation, acted as an agent of Generel
Motors in & unified plan of selling and financing
cars in interstete commerce."

The second decision is that of United States of America v.
General Motors Corporation et al., (U.S.C.C.A., 7th) No, 7146, which
was decided May 1, 1941, and involved a criminal prosecution ageinst
the defendents, of which General Motors Acceptance Corporation wes one,
for e conspiracy to:restrein interstate commerce by the use of various
means to coerce dealers- in General Motors automobiles to use exclusively
General Motors Acceptance Corporation's financing facilities. The court
held such activities to be violative of the Sherman Act on the ground
that they imposed an unreasonable restraint on interstate commerce, In
the course of its opinion, the court said:

"This financing is indispensable to the free move-

ment of automobiles from the factory to the dealer

as well as from the dealer to the ultimete pur=-

chaser,"

At a later point in the opinion, the court stated:
-6-
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Mr. Baird Snyder Page 5

"Undoubtedly the movement of a car from a dealer

to a retail purchaser in the same state is intra-
state commerce, if Gon§iﬁéﬁd—a.?ﬁ iscolated event
or as a free transaction in and by itseif. The
whole picture from the evidence, however, shows a
constantly moving flow of General Motors cars
planned and calculated to pass frem GMC through GMSC
through the dealers to the consumer in a background where
production is projected in advance of retail orders
and later adjusted to retail consumption at the
production end of the movement * * * ., The true
perspective is to be drawn from the whole picture,
and the interstate commerce involved in this case is
that from the manufacturers, through the dealers, to
the ultimete consumer."

Again the court stated:

"The evidence also disclesed that financing consti-
tutes an essential element in the sale of General
lotors cars in interstate commerce, so much so that
it is indispensable to the free and easy movement of
the cars from the factory to the dealer as well as
from the dealer to the retail purchaser.”

In our opinion, the activities of the relatively small number
of automotive finance companies which you have described in your
memorandum as conducting financing activities on a national, as dis-
tinguished from a local, basis are, as the court points ouc
in the extracts just quoted, indispensable to the movement of auto-
mobiles in interstate commerce, and so closely bound up with such
commerce as properly to be considered a part thereof. Hence 1t is
our opinion that employees whose activities contribute to automotive
financing by companies whose financing is national in scope fall
within the coverage of the act.

However, the question of the application of the act to
employees of the financing companies which you describe as "local"
has various aspects which should be considered more in detail. It
is to be inferred from the fzcts which ycu have submitted to us that
such concerns perform approximately 30 percent of the "retail," and
20 percent of the "wholesale" automotive financing in this country.
Ye believe that the application of the act to employees of "local"
sutomotive finance companies is to be determined according to the
same broad principle which controls in determining the status under
the act of employees: of "national" concerns, i.e.,, employees are
covered when their activities contribute to automotive financing,
which, because it is indispensable to the movement of automobiles

-7 -
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Mr. Baird Snyder Page 6

in interstate commerce, is so closely bound up with such commerce as
properly to be considered a part thereof. In short, any financing
trensactions carried on by "local" automotive finance companies are
interstate commerce transactions, if the purpose end net result of
such transactions are to make possible or directly facilitate the
movement of automobiles in interstate commerce., = -

With regard to the wholesale financing transactions carried
on by local finence companies which have been described in the quoted
portion of your memorandum, it is our opinion that employees of such
companies would be covered if their activities contributed to the
carrying on of financing transactions pursuant to which either of
the following types of wholesale distribution occurs: (1) automo-
biles move from a manufmcturer or wholesale dealer in one state
to a wholesale or retail dealer in another state, or (2) from a
wholesale dealer to a second retsil or wholesale dealer within the
same state, the first wholesale dealer having received the automobiles
directly from another states

The problem of the application of the act to employees of
local finance companies engaged solely in the type of financing
described under the heading of "Financing of Retail Sales,” in the
portion of your memorandum which we have quoted above, is more
difficult. There is certainly language in the case of United
States v. General Motors Corporation, which has been discussed above,
which is highly persuasive of the conclusion that such employees are
engaged in interstate commerce, and which in our opinion compels
such a conclusion when retail financing is carried on by employees
of a concern which is national in scope. Throughout the opinion
the court, in considering the interstate commerce aspects of
automotive financing, thinks and speaks in terms of "the free move-
ment of automobiles from the factory to the dealer as well as from
the dealer to the ultimate purchaser." As the court states:

"The true perspective is to be drawn from the
Whole picture, and the interstate commerce in-
volved in this case is that from the manufacturers,
through the dealers, to the ultimate consumers."”

While this case in our opinion strongly indicates that
employees of local, as well as netional automotive finance companies,
who engage in the financing of retail sales may for that sole-reason
be engaged in interstate commerce, since, from a functional point of
view the relationship of the retail financing carried on by either
type of company to the movement of automobiles in interstate commerce,
is identical; nevertheless, in view of the fact that the case directly
involved a national, and not a local finance company, we do not feel
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Mr, Beird Snyder Page 7

prepared to render a definite opinion at the present time as to the
status under the act of employees of local companies which engage
solely in the financing of retail sales. In aocordance with our

in the event that we later take the pos1t10n that coverage exists in
such situations.

We believe that it would be well for the division to
emphasize to all local financing concerns that if such concerns
engage in activities which are covered under the principles outlined
above, all the employees of such concerns, in our opinion, are properly
to be deemed within the coverage of the act unless the employer is
eble to maintain the burden of establishing that the employment of
particular employees in particular workweeks is entirely segregeted
from, and 'in no way contributes to the conduct of such interstate
transactions,

In eddition to the broad grounds of coverage mentioned in
the preceding paragraphs, there are several other bases upon which
coverage could properly be predicated with respect t¢ employees of
both "national" and "local" amutomotive finance companies. Thus if
employees drove asutomobiles across state lines upon repossessing
them, such work would appear clearly to be covered. Employees
engaged in connection with the compilation and preparation of
reports to be sent in interstate commerce would appear to be covered
during all workweeks when they are so engaged. Likewise, employees
engaged in making remittances in interstate commerce would appear to
fall within the act's coverage. Moreover, employees who regularly
travel from state to state in the performance of their duties may be
found by the courts to be engaged in interstate commerce for that
additional reason.  And, of course, ms has been previously stated,
if an employee performs any covered activities within a workweek, his

entire employment for thaet week is deemed to fall within the coverage
of the acts

With reference to specific exemptions which maey be appliceble
to certain employments which are listed in your memorendum, we shall
discuss these employments in the order in which you present them.

BRANCH MANAGERS: You state that these employees are charged
with full responsibility for the conduct of all branch activities. It
would seem that these managers are exempt as "executives" under the
proviso in subsection (F) of Section 541.1 of Regulations, Part 541, if
they receive a salary of at least 330 a week.

ASSISTANT BRANCH MANAGERS: These employees, if they receive
more then $200 a month on a salary or fee basis, would appear to qualify
under the administrative exemption.
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