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Mr. Baird Snyder 
D.Etputy:.AdminiS±.r..tLto,..I.------- _ - .-

Rufus G. Poole, Assistant Solicitor 
In Charge of Opinions and Review 

Automotive Finance Companies 

July 15, 1941 

SOL:GFH:EB:HE 

This is in reply to your memorandum of July 2,1941, on the 
above subject in which you inquire concerning the application of the 
Fair Labor Standards Act to employees of automotive finance companies. 

It is stated in your memorandum that automotive finance 
companies D.re specialized financia.l institutions which extend insta.ll­
ment credit -t;o retail automobile dealers and through such denIers to 
ultimate consumers. The primary nctivity of such compQ!lies consists 
in the purchase of retail installment contracts from dealers 'who have 
made installment sales. Most companies, in addition to such trans­
actions, also engage in wholesale financing by monris of which a retail 
dealer is supplied with the funds he needs for the pur~hase of cars 
and trucks at I',holesa1e from the ma.nufacturer. 

There are approximately 900 automotive finance companies in 
the United states. You state tho.t "j3y far , the greater majority of 
these companies are local in n~.ture, "Le., they do all their business 
'within one locality or state and have no a.ffiliation with automobile 
manufacturers. The General Hotors Acceptance Corporation is the only 
automotive finance compar.y '\'!hioh is ormed by an automobile manufac­
turer. Three automotive finance compc..nies B.re national in scope and 
operate in every state of the Union, while five companies, commonly 
known as regional companies, operate in eight or more states. It ap­
pears that the fev'! national companies extend over 70 percent of the 
retail, and 80 percent of the wholesale, automotive credit. It is 
stated in your memorandum that one of tho differences be~veen the 
national and local financ.e companies lies in the fact that employees 
of the national compnnies usually cross state lines in the perform­
ance of their work, but employees of local companies do not. More­
over, in national companies, the branch offices will forward to 
national heudquarters reports describing activities of the branch and 
of all its employees. On the other hand, there is no need for a 
1I100al companyll t.o forv-rard reports outside of the state. 

There follows in your memorandum a description of the activ­
i ties of automotive finance companies, ,,/hich we quote: 
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~~. Baird Snyder Page 2 

"DESCRIPTION OF ACTIVITIES: 1. Financing of Re­
tail Sales. The purchaser who buys a car on 
installment sometimes makes his own arrangements 
for financing the car with a bank, but usually he 
leaves this to the dealer. The dealer may finance 
the transaction with his ovm resources but usually 
he sells the purchaser's note to an automotive 
finance oompany. The purchaser and the dealer, in 
agreeing upon terms of sales such as amount of down 
payment, number and amount of installments and 
amount of finance charges~ follow the terms stipu­
lated by the finance company. This is done because 
both the purchaser and the dealer want the finance 
company to accept the oontract. The exact form of 
the legal instrument which evidences the sale and 
proteots the finanoe company's interests in the 
collateral is determined primarily by state laws, 
conditional sales contracts and chattel mortgages 
being the most common; most transactions include 
also a promissory note for the amount due. The 
investigation of the customer's credit standing is 
usually completed within a day and after the con­
tract has been accepted by the finance company, the 
dealer endorses it~ delivers it to the finance com­
pany and receives his check for the amount of the 
note minus the finance charge and the insurance 
charge, if any. If the purchaser makes his payments 
with reasonable promptness, the finance company 
makes no effort to establish personal contact with 
him. But if he becomes delinquent, his account re­
ceives special attention~ ranging from form notices 
to the sending out of a special representative. If 
the representative is unable to obtain prompt pay­
ment, he may adjust the difficulty by arranging to 
have the contract extended or rewritten to allow 
smaller payments; the finance company in this case 
either charging interest or assessing a flat charge 
or a new finance charge. If no other solution of a 
delinquent account is possible, the finance company 
resorts to repossession of the collateral. 

'lIn finanoing sales of this kind, not only is the 
purchaser's but also the dealer's financial relia­
bility an important consideration. This is because 
the finance company extends the dealer credit partly 
for his wholesale purchases and partly because he 
has some degree of liability. In cases of repo­
session. the dealer's liability in such cases is 
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lEr. Baird Snyder Page 3 

determined by his contract with the finance company. 
Under some contracts the dealer endorses a consumer's 
not~ "wi thoot-I'-eeelH--se-'Lan-d--in--tfte-s.e-·eases-h-i-s--Hw---­
ility usually ends when the finance company purchases 
the note. Occasionally a "full recourse" endorsement 
is requested of the dealer, usually in substandard 
contracts, and then he is responsible for full p~y­
ment of any remaining balance. In ·automobile fi­
nancing, the greatest volume of business is conducted, 
however, under vvhat is known as ,Jl:' nir.~p,urchase agree:­
ment" whereby the dealer is su~j~Pit', t.o recourse' fo,f ' " 
the settlement of any defaultecl,.balance but he is . 
granted certain stipulated modifications of his liab­
ility. In 9,*siness taken with recourse, the finance 
company usually sets aside "dealer's, reserve" of 1 
to 3 percent of the original amount of contract; this 
is payable to the dealer periodically if he has ful­
filled his obligations. 

"'When the purchaser pays the final installment due 
on his contract, the account is closed and there is 
not further l,lability on the dealer. n 

The second tipe of financing to which you refer is mown as 
wholesale financing, and is described by you as follows: 

"2. 'Wholesale Financing. The financing' of cars on 
the wholesale plan is very similar to that on the 
retail plan. The chief difference is that the 
dealer is the purchaser. The procedure,for fi­
nancing cars on the wholesale plan is as" follows: 

"The dealer applies to the finance company for a 
line of credit, submitting his financial statement 
together I-;i th other references. The finance com­
pany, after analyzing the dealer's financial state­
ment, establishes a line of credit for the dealer. 
The dealer,' in purchasing cars from the\ manufac­
turer, 'will issue a draft on the financ'e company for 
90 percent of the value of the car. The finance 
company accepts the draft but is protected in its 
negotiations by obtaining a chattel mortgage on 
cars purchased under this plan. The cars are placed 
in the dealer's garage for display purposes only. 
They can not be t~ken out of the garage even for 
demonstration. If such a car is taken out of a 
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Mr. Baird Snyder Page 4 

garage for demonstration, the dealer commits a 
convetsiOn and the finance company will require him to 
pay the entire amount outstanding. 

"The chief charaoteristics of this type of fi., 
nancing are (1) the sales are made at wholesale; 
(2) the sales are usually interstate in character, 
the cars being shipped from an out-of-state manu­
facturer to a local dealer; (3) all negotiations 
are made prior to the time the cars come to rest 
within the state." 

Two recent cases involving the General Motors Acceptanoe Corpor­
ation, are, in our opinion, de~isive of the question of whether employees 
of automotive finance companies whose financing is national in scope, 
are properly to be considered as engaged in interstate commerce. In 
General Motors Corporation et 0.1. v. Federal Trade Colll1llission, (1940) 
114 F. (2d) 33, the court held that the Federal Trade Commission had 
jurisdiction to order the General Motors Corporation and the General 
Motors Acoeptance Corporation to cease and desist from certain mis­
leading advertising practices, since, in the court's opinion, the 
General Motors Acceptance Cor.poration was engaged in commerce. The 
court stated: 

"The contention that the Commission was without 
jurisdiction because GUIAC was not engaged in 
interstate commeroe is without merit. WhileGMAC 
was primarily acting as a local finance company, 
it was wholly owned by General Motors, and, with 
the Sales Corporation, acted as an agent of General 
Motors in a unified plan of selling and financing 
cars in interstate commerce. 1t 

The second decision is that of United states of America v. 
General Motors Corporation et al., (U.S.C.C.A., 7th) No. 7146, which 
was decided Hay 1, 1941, and involved a criminal prosecution against 
the defendants, of which General Motors Accepta.nce Corporation was one, 
for a conspiraoy to restrain interstate commerce by the use of various 
means to coerce dealers· in General Motors automobiles to use exclusively 
General Motors Acceptance Corporation's financing facilities. The court 
held such activities to be violative of the Sherman Act on the ground 
that they imposed an unreasonable restraint on interstate commerc~ In 
the course of its opinion, the court said: 

"This financing is indispensable to the free move­
ment of automobiles from the factory to the dealer 
as well as from the dealer to the ultimate pur­
chaser." 

At a later point in the opinion, the court stated: 
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w~. Baird Snyder Page 5 

"Undoubtedly the movement of a. car fro~ a dealer 
to a retail purchaser in the p~~state is intra-
state com:t;',erce, If c6hsidered as an ISOle:ee'~~a:~ev~e=n-±O----­
or as a free transaction in and by itself. The 
whole picture from the evidence, howey-er, shows a 
constantly moving flo'w of General £.fotors cars 
planned and calculated to pass from GMC through GMSC 
through the dealers to the consumor in 0. background where 
production is pro.jected in advance of retail orders 
and later adjusted to retail consumption at the 
production end of the movement * * *. The true 
perspective is to be dra\Vl1 from the whole picture, 
and the interstate commerce involved in this case is 
that from the manufacturers, through the dealers, to 
the ul t ime.te consumer." 

Again tho court stated: 

"The evidence also disclosed that financing consti­
tutes an essential element in the sale of General 
I'.lotors ce.rs in interstate commerce, so much so that 
it is indispensable to the free and easy movew£nt of 
the cars from the factory to the dealer as nell as 
from the deo.ler to the retail purchaser." 

In our opinion, the activities of the relatively small number 
of automotive finance companies which you have described in your 
memorandum as conducting financing activities on a national, as dis­
tinguished from a local, basis are, ns the court points out 
in the extracts just quoted, i~dispensable to the movement of auto­
mobiles in interstate commerce, and so closely bound up with such 
commerce as properly to be considored a part thereof. Hence it is 
our opinion that employees wl:ose activities contribute to automotive 
financing by companies whose financing is national in scope fall 
within the coverage of the act. 

However, the qucstion of thc application of the act to 
employees of the financ:l.ng companies which you describe as "local ll 

has variou.s aspects which should be considered more in detail. It 
is to be inferred from the :le:.cts which yeu have submitted to us that 
such concerns perform approximately ,'30 percent of the "retail," and 
20 percent of the "wholesale" automotive financing in this country. 
Y;e believe that the application of the act to employees of "local II 
automotive finance companies is to be determined according to the 
same broad principle which controls in determining the status under 
the act of employaea; of "national ll concerns, i. e., employees are 
covered when their activities contribute to automotive financing, 
which, because it is indispensable to the movement of automobiles 
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Mr. Baird Snyder Page 6 

in interstate commerce, is so clos~ly bound up with such commerce as 
properly to be considered a part thereof. In short, any financing 
transactions carried on by "local" automotive finance oompanies are 
interstate commerce transaotions, if the purpose and net result of 
such transactions are to make possible or directly facilitate the 
movement of automobiles in interstate oonunerce. 

With regard to the wholesale financing transactions carried 
on by local finance companies which have been described in the quoted 
portion of your memorandum, it is our opinion that employees of such 
companies would be covered if their activities contributed to the 
carrying on of financing transactions pursuant to which either of 
the foll~fing types of wholesale distribution occurs: (1) automo­
biles move from a manufacturer or wholesale dealer in one state 
to a wholesale or retail dealer in another state, or (2) from a 
wholesale dealer to a second rets,il or wholesale dealer within the 
same sta.te, the first wholesale dealer having received the automobiles 
directly from another state. 

The problem of the application of the act to employees of 
local finance companies engaged solely in the type of financing 
described under the heading of "Finanoing of Retail Sales," in the 
portion of your memorandum which we have quoted above, is more 
difficult. There is certainly language in the case of United 
states v. General Motors Corporation, which has been discussed above, 
which is highly persuasive of the conolusion that such employees are 
engaged in interstate commeroe, and which in our opinion compels 
such a conclusion when retail financing is carried on by employees 
of a concern which is national in scope. Throughout the opinion 
the court, in considering the interstate commerce aspects of 
automotive financing, thinks and speaks in terms of lithe free move­
ment of automobiles from the factory to the dealer as well as from 
the dealer to the ultimate purchaser." As the court states: 

"The true perspeotive is to be drawn from the 
Hhole pioture, and the interstate commerce in­
volved in this case is that from the manufacturers, 
through the dealers, to the ultimate consumers." 

While this case in our opinion strongly indicates that 
employees of local, as well as national automotive finance companies, 
who engage in the financing of retail sales may for that sole reason 
be engaged in interstate commeroe, since, from a functional point of 
view the relationship of the retail financing carried on by either 
type of company to the movement of automobiles in interstate commerce, 
is identical; nevertheless, in view of the fact that the oase directly 
involved a national, and not a local finance company, we do not feel 
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Mr. Baird Snyder Page 7 

prepared to render a definite op~10n at the present time as to the 
status under the act of employees of local companies which engage 
solely in the financing of retail sales, In accordance Ylith our 
establis~e_d_p.QJ.ic»_i~t...e.ri;1sJt~p-a.rties yri~l be wen ade~ie not~_e _ _______ _ 
in the event that we later take the positi'bnthat coverage exists in 
such situations. 

.' 
ne believe that it would be well for the division to 

emphasize to all local financing concerns that if such concerns 
engage in activities which are covered under the principles outlined 
above, all the employees of such concerns, in our opinion, are properly 
to be deemed within· the coverage of the act unless the employer is 
able to maintain the burden of establishing that the employment of 
particular employees in particular workweeks is entirely segregated /-­
from, and ·in no way contributes to the conduct of such interstate 
transactions. 

In addition to ti1e broad grounds of coverage mentipned in 
the preceding paragraphs, there are several other bases upon which 
coverage could properly be predicated with respect tQ employees of 
both "national" and nlocal" automotive finance companies. Thus if 
employees drove automobiles across state lines upon repossessing 
them, such work would appear clearly to be covered. Employees 
engaged in connection with the compilation and preparation of 
reports to be sent in interstate co~~erce would appear to be covered 
during all workweeks when they are so engaged. Likewise, employees 
engaged in,making remittances in interstateconnnerce would appear to 
fall within the act',s coverage. Moreover. employees who regularly 
travel from state to state in the performance of their duties may be 
found by the courts to be engaged in interstate commerce for that 
additiol1alreason.· And, of course, as has been previously stated, 
if an employee performs any covered activities within a workweek, his 
entire employment for that week is deemed to fall within the coverage 
of the act. 

With reference to specific exemptions which may be applicable 
to certain employments which are listed in your memorandum, we shall 
disouss these employments in the order :i.n which you present them. 

BRANCH MANAGERS: You state that these employees are charged 
with full responsibility for the conduct of all branch activities. It 
would seem that these managers are exempt as "executives" under the 
proviso in subsection (F) of Section 541.1 of Regulations, Part 541, if 
they receive a salary of at least $30 a vleek. 

ASSISTANT BRANCH t~AGERS: These employees, if they receive 
more than 1200 a month on a salary or fee basis, would appear to qualify 
under the administrative exemption. 
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