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Legal Field Letter 

No. -----60 Attached Opihions 

Copies of recent opinions on subjects illdicated below a.re furnished 

herewith for your information and proper nctation in the Opinion Manual. 

Date From 

5-31-41 Rufus G. Poole 
(GFH) 

6-10-41 Rufus G. Poole 
(FR) 

MF..MORANDA 

To 

Doro-thy M. Williams Production of goods for consump­
tion as ships stores -- Hawaiian 
Islands. 
(p. 3, par. C; p. 239, after 
par. A.) 

Charles H. Livengood, Jr. Brookside Mills 
Knoxville, Termessee 
(Computation of hours worked; 
where an employee reports for work 
on a call from a company, is given 
no work, and spends less than 15 
minutes at the place of business.) 
(p. 123, par. 19.) 

6-19-41 Rufus G. Poole William S. Tyson 
(EGL) 

Applicability of Section l3(a)(10) 
Surry Dairies, Inc. 
MO).IDt Airy, 111 orth Carolina 
J911e No. 3,,-2063 

v/(Whether the Sect jon l3(a)(10) ex­
emption is defeated becc.use a con~ 
cern engaged in the manufacture of 
ice cream uses sugar, gelatin, 
flavoring, nuts, etc., that do not 
cornel from farms in the general 
viCinity of the establichment.) 
(p. 57, par. 2(a); P.112, par. 2.) 

60 
."--' 

6-19-41 Rufus G. Poole Donald M. Murtha 
(GFH) 

Effect of Section 3(i) Cf' ~~, fn/'I" rI~ 

i 
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I. 

MEMORAlIJ DA 

Date From To Subject 

6-23-41 Rufus G. Poole J. M. Gallagher 
(JDH) 

Lea"Ue!" Regulations for the 
Apparel Industry 

Date To 

5-31-41 William J. Gerron 
Brady. Texas 
(EGL) 

6-2-41 W. C. Dorsey 
Scotia, CaliforniR 
(GFH) 

6-3-41 Mount Taylor 
Washington, D. C. 
(FR) 

6-5-41 Francis J. Kelly 
Washington, D. C. 
(GFH) 

6-6-41 L. D. Coffman 
Schenectady, New York 
(KCR) 

(p."21,par. K; p. 230, par. A.) 

LETTERS 

Subject 

(Applicability of Section 13(a)(10) exemption to 
employees who handle wool and mohair; whether wool 
and mohair are agricultural commodities within the 
menning of this section.) (p. 57, par. 2; p. lll, 
par. KK.) 

(Applicability of Act to a company engag;ed in build­
ing a railroad into a new tract of timber for the 
purpose of logging out such timber at a future date.) 
(PI 171, par. C, p. 190. par. 4.) 

(Applicability of Section 13(13.)(2) exemption to 
various situations in the iue industry I) 
(p. 69, par. M; p. 102. par. DD; p. 188, par. 4{c).) 

(Applicability of Act to various employees of con­
struction contractorsj i.e., clerical help, foremen, 
timekeepers, civil engineers, yard employees, water­
boys, job mechanics. and truck drivers, etc., as well 
as to certain construction activities, such as sewer 
construction, sewage disposal plants, dams, airports, 
etc.) (p~ 174, par. BI) 

(The salary requirements of the administrative and 
professional definitions under Regulations, Part 541. 
Explanation of employment on an annual basis.) 
(p. 65, par. 4; p. 101, par. CC; p. 234, par. 2; 
p. 235, par. 3.) 
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Legal Field Letter 
No. --------

Date To 

6-9-41 Thomas A. Fernley, Jr. 
Philadelphia, Penna. 
(EB) 

6-12-41 H. Giddings 
San Francisco, Calif~ 
(FR) 

6-13 ... 41 Charles G. Taylor, Jr, 
New York, New York 
(KCR) 

6-18-41 Eldridge W. Fleming 
West Point, Georg~a 
(ADH) 

6-19-41 G. D. CrarJ 
Deadwood, South Dakota 
(FUR) 

6~19-41 Francis J. Kelly 
Washington, D. C. 
(GFH) 

6-19-41 Lawrenoe I. Shaw 
Omaha, Nebraska 

. '. (EB) 

6-19-41 Mur1 E. Pace 
Orlando, Florida 
(GFH) 

- 3 -

LETTERS 

Subject 

(Applicabili ty 0 f outside salesman exemption to 
furniture salesmen who spend most of their time 
at their employer's place of business.) 
(p. 72, par. N; p. 102. par. 5.) 

(Computation of hours worked. Where employees 
go to collect for their pay checks during the lunch 
period.) (p. 120, par. E.) 

(Whether jndustrial insurance agents known as 
"debit mer." are exempt as outside salesmen under 
s~ction 12(a)(1).) (p. 72, par. N; p. 102, par. 5.) 

(Whether transportation charges may be deduoted 
from an employees wages.) 
(p. 232, par. A; p. 248, par. 1.) 

(Whether transfers of goods made from one lumber 
yard of a company to another should be considered a 
sale for purposes of Section 13(a) (2}.) 
(p. 69, par. M; p. 102, par. DD.) 

(Applicability of the Act to employees engaged in 
constructing sidewalks and in beautifying road· 
ways by planting trees, shrubbery, etc., outside 
the limits of the roadway.) 
(p. 17,2~ par. Di p. 174, par. B.) 

(Whether" right-of-way" agents employed by a 
natural gas company engaged in securing the pur­
chase of easements from land owners are exempt 
from the Act as "outside salesmen".) 
(p. 72, par. N; p. 102, par. 5.) 

(Applicability of Act to maintenance and repair 
work performed on machinery, etc., at a citrus 
fruit packing plant dur'ing the dea.d season.) 
(p. 142, par. 3; p. 144, par. t.) 
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CO?Y 
Ma.y 31, 1941 

,'.:,' •• : .... , •• ,> •• " : I ...... .' 

From: 

Subject: 

Mi s:s- Do 1'.0 thy ,tt., __ Will,il!JIlS_ 
Regional Attorney 
San Francisco, O~lifornia 

; ....' j ..... ~.' 

Rufus (}. Poole 
Assistant Solicitor',,'· 
In Charge of Opinions and ReView 

l?roductj,on,of goods for consumption 
as ships stores ~'Hawaiian Islands. 

' . . 

In Reply Refer TOl 
LE:GFH:EG 

This is 'tlith reference to your communication of March 6, 
1941, on the above subject. 

As is, stated in the memorandum from :Mr. Snyder to Mr. Ash, 
dated June 6, 1940, to which you refer in your communication, the 
diVision, in the interest of admlnistrativeconveniance, will regard 
the Hawaiian, Islands as a single state in determining questions of 
coverage. 'It follOWS that eofumerceamong the various islands is to 
be regarded.as intr..astate commerce. We agree with your opinion that 
the production of goods to' be consumed as ships stores by vessels 
epgagedsolely ,in transit between the islands in the territorial 
group is to be~egarded as a production for intrastate commerce, and 
hence not ...n. :thin, the act t s coverage. 

We quote from yo~ letter: 

"Simila.rlY, where 'goods are produced for consump­
tion by the Navy on cruises around islands in the 

, terri to rial, group, the production of such goods 
should be regarded as production for intrastate 
commerce. 

"On the other hand, employees producing goods for 
consumpt'ion aboard vessels which·cruise from an 
island in the Territory to a port outside thereof, 
would appear to be engaged in producing goods for 
in'terstate commerce, and therefore subject to the 
act. It 

We' are not certain what is meant by your phrase, rtcruises 
around islands in the territorial group." If you mean cruises solely 
between islands in the territorial group which do not entail ,a passage 
into the high seas beyond the territorial limits of the island group 
we agree with your statement. 

213627 
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Oopy 

In Reply Refer ~o: 
LE:FR:LWK 

: 1" •••••••••• June 10. 1941 
, " 

To: Charles H. Livengood, Jr •• EsqUire 
Regional Attorney 
Nashville, Tennessee 

From: Rufus G. Poole 
Assistant'Solicitor 
In Charge of Opinions and Review 

Subj ect: Broo~side Mills ' : 
Knoxville, Tennessee 

This will reply to your I!lemorandum: of May 14; 1941 
"in which you sUbmitted a copy of a letter received from the 
~ubject, company. This letter reads in part: 

"It has been the custom of the company, and 'of the 
industry in general, to have about 54 men report ' 
for these jobs. They know before they report that 
some o! them may be sent home. ,The foreman tries 
to distribute tho work equally over a given period. 
In case there is not work, some are sent home and 
are required to be off the company property in 
less than 15 minutes. 

I understand that one of your inspecto,rs has stated 
that the company is not required to pay those who 
do not remain provided they leave ,wi thin 15 minutes. 
Since this practice is common to the industry. I am 
wondering if you have made any rulings in similar 
cases." 

As, indicated in Interpretative ~ulietin No. 13 it is 
our opinion that hours worked,~ll include all time during which 

, an employee ;,s required to be on duty or to be 'on the employer's 
premises or ,to be at a prescribed work place. Under those 
principles it is clear that the employees should be compensated 
for the time spent at the place of business; even though this 
may be less than 15 minutes in any given day. 

23771 
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COpy 

June 19 t 1941 

William S. Tyson. Esquire 
Attorney 
Raleigh, North Carolina 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Applicability of Section l3(a)(lO) 
Surry Dairies, Inc. 
Mount Airy, North Carolina 
File No. 32-2063 

- -' "- -----'--

In regard to your memorandum of June 4. 1941, it is 
our opinion that thp. section 13(a)(lO) exemption is not defeated 
merely necaussa cc~cern engaged in the manufacture of ice cream 
uses sugar, g~latin, flavoring, fruits and ~ts that do not come 
from farms in the general vicinity of the establishment. These 
ingredients constitute only an insubstantial portion of the ice 
cream, and we balieve it would. be unreasonable to take the posi­
tion that the "area of production" reqU:irement is not satisfied 
because these ingredients come from outside the general vicinity. 
If that were our position, thete very likely would not be a 
single ice cream manufacturer in 'the country who could take ad­
vantage of the section 13(a)(lO), exemption. 

238884 
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COP Y 

Donald t-f. Murtha, Esq.llire 
Regional Attorney 
Minneapolis, Minnesota 

Rufus G. Poole 
Assistant Solicitor 

-
June 19, 1941 

In Charge of Opinions and Review 

Effect of Section 3(i) 

LE:GFH~MB 

This is in reply to your memorandum of May 28, 1941 t on the 
above subject, in which you describe the following situation. 

A ra.ilroad purchases ties vii thin the state and then dries 
and creosotes such ties, also within the state. Subseq.uently the 
ties are transported to an adjoiniug state and are there used by the 
same railroad. Y~u state that the employer whose employees produced 
the ties in the first inr.tance raises the nultimate consumer" argument 
dealt with in pl:'>ra6raph 6 of Interpretative Bulletin No.5, a.ncl that 
he is not CI)IlviL(;8Q by the arguments therein presented. You ask; 

Nyour opinion is respectfully requested as to 
'Ilhether the fact that the ultimate consumer in 
th1.s case is also a processor of the goods, 
coupled v.1 th this language of the cited section, 
lother than a producer, manufacturer or 
processor thereof,' presents a valid argument 
that the situation does not fall within the 
claimed 'exemption. I 

"That is, assuming arguendo, that the emplojer's 
contention wOlild ordinarily be justified, does 
the fact that the ultimate consumer also processes 
the goods deprive him, because of the language 
used in the Act, of the basis for his argument?!! 

On the point of coverage of the employees of this particu.1.ar 
employer, we do not believe that any definite expression of opinion as 
to \'il18ther the railroad is to 'be classified either as an "ultimate 
consumern or as a Tlprocessorfl would serve any practical purpose, since 
we have consistently taken the position that the "ul timate consumer 1t 

exception contained in section 3(i) in no way affects the application 
of the minimum wage and maximum hour provisions of the act to em­
ployees engaged in the production of goods for commerce. In our 

- 4 -
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Memorandum to Donald M. Murtha, Esquire ·· Page 2 

opinion, any argument to the contrary is untenable since it necessarily 
involves the concession that Congress must have Intended to permit an. 
employer to avoid the minimum wage and maximum hour standards of the 
act by making delivery within the state into the actual physical 
possession of the ultimate consumer who subsequently transports or 
ships the goods outside of the state. Congress certainly did not in­
tend to condone the shipment in commerce of goods produced in violation 
of the minimum standards of the act, in situations where the physical 
possession of "ultimate consUmer" chanced to intervene before, rather 
than after, .the movement of the goods across state lines. Contentions' 
that' the broad. policies expressed in section 2 of the act were intended 
by Congress to shift in conformity with the existence or the nonexis­
tence of such a purely fortui taus circumstance, which ha.s no social or 
economic significance or no relevancy to the ends for whioh the statute 
was expressly enacted, appear to us to carry no conviction whatsoever. 
Hence, it is our position that if, as appears to be the ca.se, this 
employer intends or hopes or has reason to believe at the time these 
ties are produced that they will move in interstate commerce, his em­
ployees are covered by the act, and ~he question of whether the rail­
road is properly to be regarded as ah "ultimate consumer" or as a: 
"processor" is not material. 

If, however, the "hot goods" section of the act were involved, 
it would be the opinion of this office that the railroad is properly to 
be deemed a processor of the goods. gence, even if this employer's 

. contentions with respect to the effect of section 3(i) on the matter of 
coverage were sound, which we of course deny, the production of the 
ties under the circumstances previously outlined would be a production 
of goods for commerce and within the coverage of the act. 

243550 
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COpy 

To: 

From: 

J\ll1e 2), 1941 

J .M. Gallagher 
Regional Attornel . 
Philadelphia, Pennsylvania 

Rufus G. Poole 
Assistant Solicitor 
In Ch,arge of Opinions and Review 

Subject:, Learner Regulations for the Apparel. Indus.try . 

In reply refer to: 
LE:JDH:RBS 

. ' '" In your memorandum of May 28, 1941, you inquire whether:, the 
time for 'which an unexperienced worke):" may be enwloyed under . ~ learner 
certificate in the apparel industry is diIninished by the number of hours 
that such employee has been sevdng rags on a sewing machine in order to 
learn the operations. ' 

It is my opinion that ,the answer to this question does not 
depend in any way on the question of whether the employee is subject to 

, the Wage and Hour Act while engaged in sevdng the rags. The limitations 
, on the length of training depend on the amount of actual experience 'the 
learnerhas had; rather than the extent ' to which, the personwas employed 
under the coverage of the Act while learning. 

, , 

, ' Section 522.049 of the Regulations~ 'defines an experienced. 
worker (that is, a person for whom a learner certificate may not be 
secured) as lIany person who has been employed' in private industry in the 
srune occupation during the previous two years for more than 320 hours." 
There is no basis for concluding that the term tlemployed" in these ' 
regulations is less extensive than when employed in the Act. 

Section 3(g) defines "employ' as including to "suffer or . 
permit to work." Accordingly, it is my opinion that the allowable 
number of hours for a learner must be reduced by the number of hours 
which such learner has spent in securing sewing experience \ll1~er the 
direction, control, or supervision of that employer even if such 
experience is not obtained in producj~g goods for commerce. 

242427 
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COpy 

May 31, 1941 

William J. Gerron, Esquire 
Brady 
Texas 

Dear Mr. Gerron: 

InRepIy-Refer- TO: 
LE:EGL:~ffi 

This will reply to ;;rour letter of January 6, 1941, ad­
dressed to the Administi'ator, in which you inquire about the 
application of the Fair Labor standards Act to employees who 
handle wool, mohair, turkeys and chickens. 

,-' ,,' 'As it'is indicated in paragraphs 25,26,33,36, and 37 
of the enclosed C0PY of Interpretative Bulletin No. 14, section 
13( aj( 10) of the coct, a copy of which is enclosed, exempts from 
the r.:·:.l1imum wage 0.\"')1:1 overtime provisions employees engaged in 
handJ lflg or prepa.!'ing in their raw or natural state of agricul­
tural commodities for market. The exemption is qualified by the 
term llarea of production," which is defined in section 536.2(a) 
of Regulations, Part 536; copies of these regulations and of re­
lease, R-1314, are enclosed. 

If the mohair and wool have not been processed or mixed 
with other products, it would seem that they are "agricultural 
commodities ll within the meaning of this section. 

Employees, who are engaged during a workweek in the 
slaughtering, picking, or dressing of poultry or in the handling 
of dressed poultry, are not within the section 13( a)(lO) exell1p­
tion. The partial exemption of section 7(c), however, is appli­
cable to such operations. It provides an exemption from the 
maximum hour provisions only, for an aggregate of 14 workweeks 
in the calendar year, for the employees of an employer engaged 
in handling, slaughtering, or dressing poultry. For information 
concerning the exemption your attention is directed to para­
graphs 14 and 21 through 24 of Interpretative Bulletin No. 14. 

- 7 -
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William J. Gerron, Esquire Page 2 

This exemption does not relax the 30 cents an hour minimum wage 
r .equirements, and it is not qualified by the term "area of produc­
tion." ' 

If an employee in a workweek performs only exempt work, 
some of which is exempt under section l3(a)(10) and some exempt 
only under section 7(c), the section 7(c) exemption alone ' is appli­
cable; if he performs any nonexempt work during the workweek, his 
employment for that vrorkweek does not come within any exemption. 

Very truly .yours, 

For the Solicitor 

By ____ -------------.-~--
Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Enclosures (4) 

192904 
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