
UNITED STATES DEPARTMENT OF lABOR 

Office of the Solicitor 

September 8, 1941 

Legal Field Letter 

No. 57a 

Erratum 

On page 2 of Legal Field Letter No. 57, please note the 

following typographical error in indexing: 

Under date of May 7, 1941, from Rufus G. Poole 

to John J. Cooney, in the last line of the 

subject for tllis memorandum, lip. 139, par. JII 

should read liP. 193, par. Jl1. 

(9100) 

.r- - -"" 

5/ 
r 

'<_J 



LegalFi~ld Letter 
No. 51 

-UNITED STATES DEPARTlJENT OF LABOR 

Office of the Solicitor 

June 14, 1941 

Attached Opinions 

Copies of recent opinions on subjeots indicated below . are furnished herewith ;. ,\ 
\ . ' ':,or your inforrllation and proper notation in the Opinion Manual. 

/ 
j 

Date 

4-29-41 

5-2-41 

5-3-41 

5 .. 6-41 

" . 

From 

Rufus G. Poole 
(L8) 

Rufus G. Poole 
(ADH) 

Rufus G. Poole 
(GFH) 

Rufus G. Poole 
(GFH) 

MEMORANDA 

To 

Dr. Gustay Peck 

Sameu1 P. HcChesney 

John J. Cooney 

Arthur E. Reyman 

; . 

Subject 

Inte.rpretation of term "occupation" 
i~ textile learner regulations. 
(p.21} par. Kj p.260, after par. s) 

Spielberg 1.1illinery Company 
f:·c. LOllis, Hissouri File No. 24-2084 
(Whether a company violates Section 
7(b)(1) if it does not live up to a 
collective bargaining agreement call­
ing; for time and one-quarter overtime 
pay for hours worked from 35 to 40 a 
week.) , (p.60,par. Dj p.9l. par. R) 

Eastern Pulpwood Company 
Calais, r~aine 
(Coverage under the Act and computation 
of hours worked by Canadian and Ameri­
can employees of a company which con­
ducts pulpwood operations along the 
boundary of a river between the United 
states and Canadaj the employees are 
equally divided betvleen citizens of 
the United states and Canada, accord­
ing to an upwritten lirunigration agree­
ment.) (p. I, par. B; p. 120, par. B; 
p. 157, par, 8.) 

3rrand Service Corporation 
(Applicability of Act to dispatchers 
and clerks employed by a messenger 
service company which supplies messen­
ger service to companies engaged in 
interstate commerce.) (p. 25, par. 4; 
p. 197, par. K.) 

(8509) 
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Legal Field Letter 
No. 57 MELIDRANDA -------

Date 

5-7-41 

5-7-41 

5~8-41 

5-9-41 

5-10-41 

From ,To 

Rufus G. Poole John J. Cooney 
(ADH) 

Rufus G. Poole Aaron A. Cohen 
(GFH) 

RufusG. Poole ,-;"J. n. LaI.iat 
(PR) 

Rufus G. Poole' Dorothy II • 
(EGL) 

;'[illiams 

Rufus G. Poole Jerome A. Cooper 
(FUR) 

, ; 

. 

Subject 

Interstate Co~~erce Commission Ruling 
(Applioability of Seotion 13(b)(1) to 
employees of truok service stations 
who do repair work for contract and 
common carriers and ,to employees of 
wholesale produce d.ealers who help 
load trucks in viow of the Interstate 
COli'Jilerce COIl'l:1ission ruling affeoting 
loaders of motor vehicles.) (p. 62~ 
par. F; p. 115 .. par. lUI; p.l9:5, , par. J) -

Request for Opinion re 
The Harming Studios, Ino. 
Cleveland~ Ohio (34-3711) 
(Coverage under Act of an advertising 
photographic studio.) (p. I .. par. B; 
p. 160, par. H.) 

Time Spent in Transporting Goods 
(Computation of hours worked vmere 
homeworkers and faotory vrorkers take 
work home; whether they should be paid 
for time spent transporting goods tc 
and from the factory.) (p. 120 ,par._ 

American Ice and Cold storage Company 
Everett .. Washington 
Routine Inspection 
First Prooessing - section 7(0 ) and 
section 7(b)( 3). 
(Applicability of these sections to 
the cleaning, shelling .. sterruning and 
clipping of fresh fruits and veg&-:-
tables .. and to the rteez ing operation~ 
upon these fruits a.nd vegetab les .) 
(p. 68, par. 6; p, 74, par. Pi p. 94, 
par. 1; p. 99 .. par. 4(0).) 

Request for Opinion on 
of Section l~(a)(ll) 

Interpretation 

(Applicability of this section t<> 
telephone operators who operate a. 
company's switchboard for use of em-
ployees and town residents as well as 
for the oompanyts business. (p. 76, 
par. R; p. 115, par. LL.) 
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Legal Field Letter 
1-10. 51 

/" " 
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UNITED STATES I;>EPARTI.IENT OF LABOR 

Office of the Solicitor 

June 14, 1941 

Attached Opinions 
" 

. ' 

Copies of recent opinions on subjects indicated below are furnished herewith 

for your inforI>l8.tion and proper notation in the Opinion llanual. 

Date 

4-29 ... 41 

5-2-41 

5-3-41 

5-6-41 

From ' 

Rufus G. Poole 
(LS) 

Rufus G. Poole 
(ADH) 

Rufus G. Poole 
(GFR) 

Rufus G. Poole 
(GFH) 

MEIlORANDA 

To Subject 

Dr. Gustav Peck Interpretation of term "occupation" 
in textile learner regulations. 
(p.21, par. K; p.260, after par. S) 

Sameul P. licChesney Spielberg Millinery Company 
st. Louis, Missouri File No. 24-2084 
(Vlhether a COr.1pany violates Section 
7(b)(1) if it does not live up to a 
collecti ve bargaining agreement call­
ing; for time and one-quarter overtime 
pay for hours worked from 35 to 40 a 
",ee1(.) (p.60, par. D; p.91# par. R) 

John J. Cooney Eastern Pulpwood Company 
Calais, lila ine 
(Coverage under tho Act and oomputation 
of hours worked by Canadian and Ameri­
can employees of a company which con­
ducts pulpwood operations along the 
boundary of a river between the United 
states and Canada; the employees are 
equally divided between citizens of 
the United states and Canada, accord­
ing to an unwritten immigration agree­
ment.) (p. 1, par. B; p. 120, par. B; 
p. 157, par, 8.) 

Arthur E. Reyman ~rrand Service Corporation 
(Applicability of Act to dispatchers 
and clerks employed by a messenger 
service company vrhich supplies messen­
ger service to companies engaged in 
interstate commerce.) (p. 25, par. 4; 
p. 197, par. Ii.) 
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Legal Field Letter 
1\To • . 57 '. I ' ":'~.r.. ' MBMORANDA ..:-....------ . , 

Date 

5-7 .. 41 

5-7-41 

5-8-41 

5-9-41 

5-10-41 

From, · ·To 

Rufus G. Poole Jqhn J. c:oon,ey 
(ADH) 

Rufus G. Poole 
( Gf'H) 
. " 

RufusG. Poole 
(FR) 

Rufus G. Poole 
(EGL) 

Rufus G. Poo1.e 
(FUR) 

Aaron A. Cohen 

VI. Vi. LeI.lat 

Dorothy H. ':;-ill iams 

Jerome A. Cooper 

Subject 

Intersta.te Ccr:uneroe Commission Ruling 
(Applicability of Seotion 13(0)(1) to 
employees of truok servi~e stations 
who do repair work for contract and 
common 'carriers and to employees of 
vmo1esale produce dealers who help 
load trucks in viow of the Interstate 
Co)'nmerce Commission ruling affecting. 
loaders of motor vehicles.) Cp. 62, 
pa.r. F; p. 115, par. lIE; pol9~ • paroJ) 

Request for Opinion re 
The l~nning Studios~ Inco 
Cleveland, Ohio (34-3711) 
(Coverage under Act of an advertising 
photographic studio.) (p. 1, par, B; 
p. 160, par. M~) 

Time Spent in Transporting Goods 
(Computation of hours worked where 
homewor1<:ers and factory workers take 
work home; whether they should be pa i« 
for time spent transporting goods t ( 
and from the factory.) (p. 120, par ... I 

American Ice and Cold storage Company 
Everett, Washingt9n 
Routine Inspection 
First Processing - section 7(c) and 
section 7(b)(3). 
(Applicability of these sections to 
the cleaning, shelling" stemming and 
clipping of fresh fruits and veg&-:­
tables, and to the freezing operations 
upon these fruits and vegetables.) 
(po 68. par. 6; p, 74, par. P; p. 94, 
par. 1 i p. 99, plU'. 4 ( c ) • ) 

Request for Opinion on Interpretation 
of Section 13(a)(11) 
,(Applicability of this section to 
telephone operators who operate a 

. company's switohboard for use of em­
ployees and town residents as well as 
for the oompany's business. (p. 76, 
par. R; p. 115. par. LL.) 

(8509) 
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Date From 

. I 5-13-41 Rllf'"us G. Poole 
.(EGL) 

5~14-41 Rufus G. Priole 
(EGL) 

5-28-41 

- 6-3-41 

6-5-41 

Irving J. Levy 
(GFH) 

Rufus G. Poole 
(GFR) 

Rufus G.. Poole 
(KCR) 

. - .. , ,.- .... . , 

-- 3 -

biEHORANnA 

To Su 
--~--

George A. Downing ~plication of sections 7(b) (3) and 
7(0) to lessor and lessee packing 
vegetables in the same establishment. 
RA:JHS:DM 
(p. 22, par. L; p. 68, par. 6i p. 74 
p~T. Pi p. 94, par. Ii p.G9 1 par.4(c).) 

v7 
S3orr.uelP. LlcChesney Request fO.r an Opinion re: "Process 

Butter" (Applicability of Section 7( c) 
to a creamery engaged in cutting~ 
wrapping and distributing butter that 
it buys in tubs.) 

Jerone A. Cooper 

John H. Gallagher 

Dorothy H. '.iilliams 

(p. 67, par. 3; p. 98, par. 3.) 

Calmes Construction Company, Baton 
Rouge" Louisiana File Ho. 17-203 
(~ih0ther the dredging of lateral canals 
for the purpO~3e of permitting oil drill- . 
ing companies to d:rill for oil from 
floating rigs is covered by the Act.) 
p. HJ3, par •. 5; p. 192" par. 5(0.)(1).) 

Sjiirloy Gas-Coal Corporation 
(~.;1lether employees engaged in unloading, 
assembling and fitting together the 
parts of a large dragline-type power 
eXCa"lTator which is used to perform str:ip 
r~lir:.ing operations, the coal fr~m the 
mining operation to be sold in inter­
state COITunerce, are covered by the Act.) 
(p. 138, par. Ei p. 182" par. 2.) 

~(-A-p-p~1~ic-a-t-1-'o-n--o~f--s-e-c~t~io-n~1~3~(~a~)~(~5~)-t~o-----

Alasy~ fishing and canning operation 
LB: IS: IB 
(p. 65. par. Ii p. lOG, par. GG.) 

(8509) 



Date 

5-3-41 

5-5-41 

5-5-41 

5-5-41 

5"5-41 

", 

To 

James Seddon ,Allen 
Uemphis, Tennessee 
(EGL) 

",;"j. E. Long 
Akron, Ohio 
(EB) 

w. N. watson 
Wash1ngton .. D. C. 
(GFH) 

Joseph L. lililler 
. v1ashington, D. c. 

Harshall, Helhorn, Davies, 
Wall & Bloch 
Toledo, Ohio 
(EB) 

LETTERS I ' 

Subjeot 

(v'/hether harvesters are to be oounted 
in the 10 employees al~owed under 
Sect ions 7 (0) and 13 (a)( 10) exemptions; " 
whether truck drivers are to be coupted 
in the 10 employees under Seotions 7(0) 
and 13(0.)(10); whether shifts of em­
ployees are to be added together for " 
purpose of the 10 employee requiremfJ ' 
under Sections 7(0) and 13(a) (10). ," 
(p. 38, par. 9; p. 51, par. A; p. 56, 
par. B; p. 66, par. L; p. 95, par. UJ 
p. 106 .. par. HE; p. lll .. par. KK; p.129j 
par. J.) " : 

(Applicability of administrative ex­
emption to an aocountant when the cost . 
estimates he prepares are passed upon 
by his suporiors.) (p. 62, par. Hi 
p. 101, par. 2.) 

(Applicability of Act to truck driverQ 
of a company vmich pr.ocesses liquid 
paving products v/hich are placed in' 
tank storage and delivered by means Ol' 

tank trucks to state, county and muni­
cipal highvmy departments, the tank 
trucks being used to apply the products 
to roads under construction.) (p. 38, 
par. 9; p. 175, par. 3{d).) 

(Applicability of outside salesman ex­
emption under Section 13(0.)(1) to out­
side advertising solic,itors of radio 
stations who prepare commercial copy 
for use on programs which they have 
sold and to advertising solicitors whD 
also announce the program as prepared 
by them.) (p. 72, par. Hi p. 102" peJ.S; 
p, ,172" par. 1.) 

(Employer-employee relationshipjwh~her 
a registrar stationed at an elevaur 
company to supervise the work of 1eigh­
men and inspectors and who is pajl by 
the elevator company but who is selec­
ted and supervised in his job b; 

(8509) 
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5-5-41 

5-12-41 

5-12-41 

5-16-41 

5-23-41 

• 5-29-41 

l.1arshall, rlelhorn, Davies" 
'Wall &: Bloch 
Toledo, Ohio 
(EB) 
(Continued) 

Adron Coldiron 
Hibbing, Hinnesota 
(KCR) 

G. T. ~lood 

Utica, New York 
(GFH) 

James Vi. Sullivan 
Lynn, Hassachusetts 
(GFH) 

Fred E. Crunpbell 
washington, D •. C. 
(ILS ) 

James H. Warren 
Fulton, Kentucky 
(FR) 

Harris Ber1ack 
N'ew York, New York 
(EGL) 

the United states Department of Agri­
culture, ih charge of the administra-
t ion of the Hat ional ':tar ehous ing Act, 
is the employee of the elevator company 
qr of the Fedc-.r.al Government.) (p. 49" 
~ar. B; p. 81" par. Dr p. 236, par. A.) 

(Conputation of houl'S worked with re­
spect to lunch periods spent m~der­
ground by miners.) (p. 121, par. 7.) 

(Covorage of Act with respect to "expe­
diters" whose duties consist in facili­
tating ano speeding up the delivery of 
machinery and tools used in the pro­
duction of armament for the United 
states Government under Government con­
tract.) (p. 158, par. l(a).) 

(Applicability of Act to employees of an 
armored :ar service which transports 
payrolls fron banks to factor ies en­
gaged in interstate commerce and all 
located in the same state.) (p. 189" 
par. 3(0.); p. 197, par. K.) 

(Application of Sections 7(c) and 7(b) 
(3) exemptions to a wholesale fruit and 
vegetable co~~ission company in terminti 
vmrehouses where fruits and vegf3tables 
are packed and repacked for sale to the 
retail trade.) (p. 68, par. 6; p. 74, 
par. P; p. 94, par. Ii p. 97, par.l(d); 
p. 195, par. 5(b).) 

(Application of Section l3(a)(2) ex­
emption to a company which distributes 
gas to homo user.') in sm,all quanti ties 
for storago in their tanks and more 
than 501~ of whose sales are in intra­
state cOBnerce.) (p. 69, par. f1; p.102, 
par. DDi p. 186, par. 2.) 

(Application of Sections 7( c) and 7(b) 
(3) exemptions to plant manufacturing 
grape juice.) (p. 68, par. 6; p. 74, 
par. Pi p. 94, par. Tj p. 99, par.4(c).) 

(8509) 



Dr. Gustav Peele 
Assistant Director 
Hearings Bran~h 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Heview 

April 29, 1941 

!..E:LS :VR 

Interpretation of term "occupation" in textile learner 
regulations 

Pursuant to your conversation with Mr. Sherman in 

Mr. Rea's office, you are hereby advised the term lloccupationll 

as used in the textile learner regulations to determine whether 

a worker is uavailable ll is construed by the Solicitor's Office 

as permitting distinctions to be made between persons engaged 

in various, divisions of an occupation. Consequently, a weaver 

who is working on lace goods may be considered to be in a 

different occupation from a weaver working on coarse bagging 

provided the Hearints Branch finds that dissimilar skills are 

~involved. 

6. 
(8509) 
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COP Y 

Samuel P. McChesney, Esquire 
Regional Attorney 
Kansas City, Missouri 

Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Spielberg Millinery Company 
St. Louis, Missouri 

LE:ADH:SQM 
May 2, 1941 

File No. 24-2084 

This is in reply to your memoranda of February 24 
and Ma.rch 10, 1941, to which was attached a memorandum to 
you from Willard B. Myers, Attorney, dated February 15. It 
is stated in Mr. Myers r memorandum that the subject company 
entered into a contract with the union, which met the re­
quirement s of section 7 (b)(l) of the act. 

The contract provided that time and one-quarter 
should be paid all employees subject to its terms for all 
hours worked in excess of 35 during the workweek. The company 
faile d to pay t iIlle and one-quarter save for hours worked in 
excess of ~O by employees covered by the contract. The union 
in.sists that by such a breach of contract, the subject company 
has deprived itself of the benefits of section 7(b)(1). 

We agree with your conclusion that the Wage and Hour 
Division is not in a position to enforce the ccnsideration 
given to the union for its acceptance of such a contract. As 
far as the Wage and Hour Division is concerned, a contract 
made pursuant to section 7(b)(1) is only voided as to an in­
dividual employee employed thereunder by his working; in excess 
of 1000 hours during any period of 2G consecutive weeks or by 
his working in excessO'f 1000 hours in a period of 26 consecu­
tive weeks where only one such period in a year is specified. 

It appears that the union has its remedy in a court 
of law. If, in a proceeding brought by the union, the court 
should ho ld that the failure to pay time and one-quarter for 
all hours worked in excess of 35 in A. workweek in violation of 
the terms of the contract made the entire contract a null.ity 
3.b initio, Vie can then decide what the effect of such decision 
IS upon the applicability of section 7(b)(1) to the employees 
<:Imployed under the contract. 
#215552 

99073 

7. 
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John J. Cooney, Esquire 
Regional Attorney 
Boston, . Massachusetts 

COP Y 

Rufus G. Poole, Assistant Solicitor 
In Charge of Opinions and Review 

Eastern Pulpwood Company 
Calais, Ma.ine 

LE : GFH : DON 
May 3, 1941 

We have your memorandum o·f April 11, 1941, in which you 
inquire concerning the status under the act of employees of the 
above company. It appears that each spring the subject company 
conducts a pulpwood drive on the St. Croix River, which river forms 
a boundary between the United States and Canada for approximately 
75 miles. Ycu state that the immigration autho.I-ities of both 
countries have what a,ppears to be an unwritten agreement to the 
effect that as long as the crew is evenly divided between the citizens 
of Canada and the United States they may work on both sides of the 
ri ver. We quote from your memorancium:· 

"It has been the policy of the company to comply 
with'the provisions of the Act with respect to 
both Canadians and Americans. The question in 
the COITlpany's mind is whether or not the Canadian 
employees, while working in the international 
stream, are subject to the provisions of the Fair 
Labor Standards Act." 

Particularly the company seeks to be advised regarding 
the status under the act of employees who work on both sides of 
the river within a workweek. 

In our opinion, both the American and the Canadian em­
ployees of the subject company are covered by the act during all 
workweeks in v .. hich they spend all or a part of their time in the 
United States in the production of goods for interstate commerce. 
During workweeks in which an employee is covered by the act, all 
hours which the employee works both in the United states and Canada 
are properly to be considered "hours worked" under the act. 

224747 

8. 
(8509) 



To: 

" 

Arthur E. Reyman l Esquire 
Regional Attorney 
New York, New York 

From: Rufus G. Poole 
Assistant Solicitor 
In Charge of Opinions and Review 

Subject: Errand Service Corporation 

In Reply Refer To: 
LE: GFH:mV 

May 6, 1941 

This is with reference to your memo.randum of March 
6 1 1941, on the above subject. We regret the delay in reply­
ing. 

It appears that the subject firm is engaged in s up-
plying messengers who perform e'ssential messenger services for 
firms which are engaged in interstate commerce or in the pro-
duction of goods for interstate commerce. VIhi 1e the mes sengers 
are paid in compliance with the act, this is not true in the case 
of three dispatchers and three clerical,workers employed in the 
firm's office. The dispatchers' duties consist of receiving 
telephone calls from customers requesting tha.t messengers be sent 
t~ the customers' offices in order to perform messenger services. 
As a result of such calls the dispatcher dispatches messengers to 
the customers and thereafter enters into"the subject company's 
records the name of the firm making the call, the number of the 
boy sent out on the call, the time of the call, and the charge to 
be made for the service. It is the duty of the clerical workers to 
keep the books of account, prepare statement s for the customer S I etc. 
It is with rebard to the status under the act of the dispatchers and 
the clerical workers that you seek to be advised. 

Assuming, as appears to be the case from your account, 
that the messengers of this concern regularly perform services 
for firms which are engaged in COnllnerce or in the production of 
goods for COID.lnerCe, it is our opinion that the dispatchers fall 
within the general coverage of t he act. It appears that the 
activities of the dispatchers furnish the points of contact which 
exist directly between the firm's customers and the messenger 
services which the firm holds out to interstate dealers and producers. 

9. 
(8509) 



























file:///irtio




















file:///-.hioh































